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EASTERN  DISTRICT  OF  PENNSYLVANIA,  to  wit : 

Bk  it  RKirBMBERED,  That  on  the  twenty-ninth  day  of  August,  in  the  fifty-third  year 
of  the  Independence  of  the  United  States  of  America,  A.  D.  1828,  Towar  h  Hogah,  of 
the  said  District,  have  deposited  in  this  Office  the  title  of  a  Book,  the  right  whereof  they 
claim  as  proprietors,  in  the  words  following,  to  wit : 

*'The  Practice  of  the  Courts  of  King^s  Bench,  and  Common  Pleas,  in  Personal 
Actions  ;  and  Ejectment :  to  which  are  added,  the  Law  and  Practice  of  Extents ;  and 
the  Rules  of  Court,  and  Modern  Decisions,  in  the  Exchequer  of  Pleas.  In  Two 
Volumes.  By  William  Tidd,  £kq.  of  the  Inner  Temple,  Barrister  at  Law.  Second 
American  from  the  Eighth  London  Edition,  Corrected  and  Enlarged.  With  Notes  and 
Additions  of  the  recent  English  and  s<^e  ^o^erican  Ci^es.  *  By  Francis  J.  Troubat." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  intilaled,  "An  act  for 
the  encouragement  of  learning,  hy  securing  the  copies  of  Maps,  CU^rts,  and  Books,  to 
the  Authors  and  Proprietors  of  sueh  copies,  during  the  times  therein  mentioned ;"  and 
also  to  the  Act  entitled  "An  act  suppleolintary  to  an  act  entitled  "An  act  for  the 
encouragement  of  learning,  by  securing'  the  copites  of  Maps,  Charts  and  Books,  to  the 
Authors  and  Proprietors  of  such  Copies  during  the  times  therein  mentioned,"  and 
extending  the  benefits  thereof  to  the  Arts  of  Designing,  Engraving,  and  Etching 
Historicid  and  other  Prints." 

D.  CALDWELL, 
CUrk  of  the  Eastern  District  of  PtnMjftvama, 


ADVERTISEMENT. 

THE  notes  and  r^erencea  added  to  the  present  edition  cf  this 
foorkf  embrace  the  cases  of  practice  which  have  been  reported  in 
England  since  its  publication  there  in  the  year  1824,  as  con- 
tained in  the  2d  and  3d  volume  of  Bingham^  in  the  Common 
Pleas)  the  Sd,  4 thy  and  Sthj  of  Bamewall  4*  Creswell,  the  4th, 
5th,  6th,7th,  and  St  h,  of  Bowling  fy  By  land,  in  the  King^s  Bench; 
and  the  2d  volume  of  Carrington  4*  Payne,  at  Nisi  Prius,  being 
eleven  volumes  cf  the  new  Common  Law  Beports,  which  Jiad 
reached  this  country,  whilst  this  work  was  in  the  press.  It  is 
believed  that  every  cc^se  Contained  in  those  Beports  appertaining 
to  the  subject  of  this  treatise  and  not  decided  with  reference  to 
merely  local  statutes  or  usages  in  that  country,  has  been  quoted 
in  the  Notes  or  the  Mdenda;  if  they  should  appear  too  few  and 
sparse,  it  is  to  be  attributed  to  the  paucity  of  questions  in  prac- 
tice applicable  to  any  one  of  the  United  States,  which  in  modern 
times  claim  the  decision  of  the  courts  at  Westminster.  A  very 
few  American  ca^es,  of  general  interest  throughout  the  Union, 
have  also  been  quoted  in  the  Notes,  or  placed,  unth  appropriate 
references  to  the  text,  in  the  Addenda.  The  author's  addenda^ 
which  consisted  of  twenty-eight  pages  of  new  decisions,  have  been 
incorporated  into  the  text  of  thh  edition,  conformably  to  his 
several  directions. 

Philadelphia,  October  10tb»  1838. 
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*  Gow,  C.  P.  and  Oxford  circuit,  from  M.  to  E.  59  Geo.  HI. 
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J.  HIS  work  was  originally  published  in  three  parts:  The  fiM 
part  made  its  appearance  in  November  1790;  and  was  received  by 
the  Profession,  in  a  manner  highly  flattering  to  its  author.  This 
part  contained  the  whole  of  the  proceedings  in  personal  actions,  in 
the  court  of  King's  Bench,  previous  to  the  plea;  together  with  all 
that  was  peculiar  to  the  proceedings  by  and  against  attornies  and 
officers  of  the  court,  against  peers  of  the  realm,  and  members  of  the 
house  of  commons,  upon  the  writ  of  habeas  corpus^  and  against 
prisoners  in  the  actual  custody  of  the  sheriiT,  or  marshal,  &c.  Ir^ 
the  second  part,  which  was  published  in  November  1794,  the  pro- 
ceedings at  large  were  continued,  from  the  demand  of  plea,  to  final 
judgment  and  execution;  and  the  third  part,  which  treated  of  the 
proceedings  in  scire  facias  and  error ^  wsls  published  in  November 
1798, 

In  the  following  year,  a  second  edition  of  the  whole  work  was 
called  for:  in  which  some  parts  of  it  were-  considerably  enlarged, 
particularly  those  which  treated  of  actions  and  declarations;  of  the 
doctrine  of  arrest;  of  the  proceedings  against  the  sheriff,  to  compel 
him  to  return  the  writ,  and  bring  in  the  body;  of  attornies^  and  the 
mode  of  their  admission,  with  their  duties,  privileges,  and  disabili- 
ties; of  the  practice  on  motions;  and  the  judgment  and  execution 
against  heirs  and  ter tenants. 

In  the  third  edition,  which  was  published  in  October j  1803,  a 
new  Chapter  was  inserted,  on  the  removal  of  causes  from  inferior 
courts;  by  writ  of  certiorari  and  habeas  corpus,  from  such  as  were 
of  record,  and  by  writ  of  pone,  recordari  facias  loquelam,  or 
accedas  ad  curiam,  from  such  as  were  not  of  record:  And  this 
edition  was  not  confined  altogether  to  the  practice  of  the  court  of 
King's  Bench;  but  contained  an  account  of  the  means  of  commenc- 
ing actions  in  the  court  of  Common  Pleas:  and  references  were 
occasionally  made  to  the  rules  of  that  court,  and  more  frequently  to 
the  cases  of  practice  determined  therein,  as  reported  by  Lord  Chief 
Justice  Willes,  and  other  subsequent  reporters. 

The  fourth  edition  was  published  in  January  1808.     In  this 
2* 
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was  comprised  the  substance  of  all  the  rules  and  orders  of  the  court 
of  King's  Bench,  on  the  subject  of  practice,  from  the  begioning  of 
the  reign  of  James  the  1  st,  down  to  that  period ;  and  in  addition  to 
those  of  the  Common  Pleas,  which  were  before  referred  to,  from 
the  printed  collection  ending  in  1743,  it  contained  all  the  subse- 
quent rules  of  that  court,  many  of  which  were  never  before  pub- 
lished. 

Still,  however,  the  publication  related  principally  to  the  practice 
of  the  court  of  King's  Bench.  The  Author  had  originally  intended 
to  treat  of  the  practice  of  both  courts;  but  was  deterred  from  the 
execution  of  his  design,  by  the  difficulty  of  the  undertaking,  and  a 
fear  of  failure  from  attempting  too  much.  Encdtiraged,  however, 
by  the  success  he  met  with,  he  afterwards  inserted  some  of  the 
more  recent  rules  and  decisions  of  the  court  of  Common  Pleas;  and 
la  the////*  edition,  published  in  November  1812,  he  endeavoured 
to  incorporate  the  whole  of  its  practice  with  that  of  the  King's 
Bench.  For  this  purpose,  and  with  a  view  to  the  differences 
between  the  practice  of  the  two  courts,  which  will  be  noticed  in  the 
Introduction,  particular  attention  was  paid  to  the  constitution  of 
the  court  of  Common  Pleas,  its  jurisdiction  and  officers,  and  the 
process  used  for  bringing  in  the  defendant,  &c.  And  besides  some 
of  the  earlier  cases  of  practice,  most  of  those  reported  by  Sir  George 
Cooke,  the  author  of  the  Practical  Register,  and  Mr.  Secondary 
Barnes,  were  referred  to;  and  all  that  were  to  be  found  in  the 
reports  of  Lord  Chief  Justice  Willea,  Mr,  Serjeant  fVihon,  Mr, 
Justice  BlackstOTie,  Mr.  Henry  B/ac/cstone,  Messrs.  Bosanqtiet 
&  Puller,  and  Mr.  IVilliam  Pyle  Taunton:  And  lastly,  so  much 
of  the  official  practice  was  added,  as  the  Author  could  collect  from 
the  books  upon  the  subject,  or  was  suggested  by  his  own  experience 
and  observation. 

In  the  sixth  edition,  which  appeared  in  January  1817,  the 
proceedings  in  actions  by  and  against  attorniea,  and  against  pri- 
soners in  custody  of  the  sherifi',  &c.  and  for  the  removal  of  causes 
from  inferior  courts,  were  placed  before  the  declaration,  and  time 
for  plfading  in  ordinary  cases;  and  some  other  transpositions  were 
maiiu,  for  the  sake  of  perspicuity,  and  in  order  more  clearly  to 
connect  the  different  parts  of  the  subject.  The  law  and  practice  of 
arrest  were  treated  of  altogether,  in  the  ninth  Chapter;  and  the 
nwlions  and  rules  of  the  courts  were  newly  arranged,  in  the 
eiglileenth;  which  also  included  the  doctrine  of  attachjnents,  with 
the  mode  of  proceeding  thereon,  and  some  addition  to  the  practice 
by  sii  mmona  and  order.  In  a  subsequent  Chapter,  a  general  view 
was  luken  of  the  roUs  of  the  courts,  on  which  issues  and  other 
maJtnrs  of  record  are  entered,  with  the  entries  thereon,  and  by 
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wfacm,  stnd  in  what  manner  they  are  made^  and  the  time  and  mode 
of  bringing  in  and  docketing  them;  and,  in  the  Chapter  on  execu- 
tions, the  writ  of  retorno  habendo  in  replevin  was  treated  of,  as 
"well  as  the  writ  of  habere  facias  possessionem  in  ejectment.  The 
Mtamp  duties  on  legal  proceedings  were  also  carefully  stated  in  that 
edition,  from  the  last  general  stamp  act. 

In  the  seventh  edition,  which  was  published  in  January  1821, 
besides  other  important  alterations  and  additions,  which  are  par- 
ticularly noticed  in  the  preface  thereto,  the  execution  by  levari 
/aciaSy  and  the  law  and  practice  of  extentSy  in  chief  and  in  aid, 
with  the  proceedings  thereon,  for  the  crown  or  its  debtor  to  obtain 
execution,  or  for  the  defendant  or  a  third  person  to  resist  them, 
were  made  the  subject  of  a  separate  Chapter;  and,  in  the  following 
one,  the  writ  of  scire  facias  for  the  king  was  treated  of,  with  the 
proceedings  thereon,  for  the  recovery  of  his  debts,  or  obtaining  a 
repeal  of  letters  patent 

In  preparing  the  present  edition,  it  has  been  the  Author's  endea- 
vour to  render  his  work  still  more  worthy  of  the  very  favourable 
reception  it  has  met  with  from  the  profession.  The  whole  has  been 
carefully  revised;  and  such  corrections  made,  as  appeared  to  be 
necessary,  as  well  in  the  text,  as  in  the  notes  and  references.  The 
several  acts  of  parliament,  and  rules  of  court,  which  have  been 
made  since  the  publication  of  the  last  edition,  are  introduced  in  the 
present;  together  with  such  of  the  practical  decisions  of  the  courts, 
as  were  published  before  the  work  went  to  press,  or  could  be 
inserted  while  it  was  printing  off:  The  rest  are  given  by  way  of 
jiddenday*  at  the  end  of  the  work,  together  with  some  other  mat- 
ters which  were  inadvertently  omitted,  with  directions  for  incor- 
porating them;  and  are  for  the  most  part  referred  to  in  the  Index, 
These  decisions,  as  reported,  in  the  King's  Bench,  by  Messrs. 
JUaule  fy  Selwyny  Barnewally  Mderson,  fy  Cresswelly  Chittt/y 
Dowling  fy  Ryland;  in  the  Common  Pleas,  by  W.  P.  Tauntony 
J.  B.  MoorCy  and  Broderip  fy  Bingham;  in  the  Exchequer,  by 
Mr.  Price;  and  at  Nisi  Prius,  by  Mr.  Starkie;  are  brought  down 
to  the  end  of  last  Michaelmas  Term:  And  some  references  are 
made  to  the  reports  of  Sir  Orlando  Bridgmany  and  Lord  Kenyon. 
In  addition  to  which,  the  Author  is  happy  in  this  opportunity  of 
acknowledging  the  obligation  he  is  under  to  Mr.  Justice  Holroydy 
for  his  kind  communication  of  some  very  valuable  notes,  and  refer- 
ences to  MSS.  cases  of  Practice,  never  before  published. 


*  Tlieie»  ftom  p.  487  to  the  end,  have  been  incorponited  into  the  text  of  thii 
effition,  accordisg  to  the  directions  of  the  author.  His  addenda  occupied  twentj- 
^ght  pages.— E». 


xii  preface: 

The  general  arrangement  of  the  work  is  pretty  much  the  same  in 
this  edition,  as  in  the  last,  except  that  the  third  Chapter  has  been 
divided,  and  is  now  confined  to  the  admission,  enrolment,  certifi- 
cates, and  re-admission  of  attomies;  their  privileges,  disabilities, 
and  duties,  with  the  consequences  of  their  misbehaviour.  The 
remainder  of  that  chapter,  consisting  of  the  proceedings  in  actions 
by  and  against  attomies,  &c.  and  for  the  recovery  and  taxation  of 
their  costs,  has  been  made  the  subject  of  a  separate  one,  being  the 
fourteenth.  The  numerous  decisions  respecting  attomies  and 
bail,  have  occasioned  considerable  alterations  and  additions  in  the 
third  and  twelfth  Chapters;  and  in  the  nineteenth,  there  is  a  new 
and  copious  arrangement  of  the  cases  in  which  attachments  for 
contempt  may  be  moved  for. 

The  Chapter  in  the  former  additions,  on  <<  motions  and  rules, 
&c.  and  the  practice  by  summons  and  order,  buc^  has  also  been 
divided;  and  an  additional  one  formed  out  of  it,  being  the  twentieth 
in  the  present,  on  ^<  motions  and  rules,  &c.  peculiar  to  the  action 
of  ejectment,  and  affidavits  in  support  of  them,  and  such  motions 
and  rules  as  are  not  necessarily  connected  with  any  suit  '^  The 
first  part  of  this  chapter  contains  the  modern  practice  in  the  action 
of  ejectment^  against  the  casual  ejector,  and  particularly  with 
regard  to  the  service  of  the  declaration,  in  ordinary  cases,  and  by 
landlord  against  tenant,  on  the  statutes  4  Greo.  II.  c.  28.  §  2.  and 
1  Geo.  IV,  c.  87.  before  appearance;  as  well  as  against  tiie  real 
ejector,  in  the  case  of  a  vacant  possession;  and  by  or  against  the 
tenant  or  landlord,  &c.  after  appearance,  and  before  trial:  The 
remainder  of  the  practice  in  ejectment  is  incidentally  treated  of, 
in  subsequent  chapters.  There  is  also,  in  the  latter  part  of  the 
twentieth  Chapter,  a  full  account  of  the  motion  and  rule  for  setting 
aside  an  annuity,  and  delivering  up  the  securities  to  be  cancelled, 
&c.  with  the  decisions  of  the  courts,  on  the  statutes  17  Geo.  III.  c. 
26.  53  Geo.  III.  c.  141.  b  3  Geo.  IV.  c.  92.  And,  in  the  thirty- 
fifth  Chapter,  an  outline  is  given  ottoritten  evidence,  referring  to 
the  different  books  in  which  the  subject  is  more  fully  treated  of. 

Amid  such  a  variety  of  new  and  important  matter,  making  alto- 
gether more  than  a  tenth  part  of  the  whole  work,  some  errors 
must  necessarily  have  occurred:  These  the  author  trusts  will  be 
viewed  by  a  liberal  Profession,  with  their  accustomed  candour; 
especially  when  the  difficulty  is  considered,  of  altering  the  text  t>f 
a  work,  after  it  has  been  once  composed. 

The  general  order  of  the  proceedings  is  the  same  in  the  courts 
of  King's  Bench  and  Common  Pleas:  and  the  reader  will  observe, 
that,  without  breaking  in  upon  that  order,  the  author  has  first  of  all 
treated  of  the  practice  that  is  common  to  both,  and  then  of  what  is 
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peculiar  to  each,  or  difiereQt  in  one  from  the  other  of  them.  When 
the  practice  is  the  same  in  both  courts,  it  is  in  general  so  stated, 
by  using  the  word  **  courts"  in  the  plural  number;  and  where  the 
peculiarity  or  difference  between  them  is  considerable,  it  is  com- 
monly made  the  subject  of  a  distinct  paragraph;  but  otherwise  it  is 
noticed  in  the  same  paragraph,  and  most  frequently  at  the  end  of 
it.  In  referring  to  the  ruks,  they  are  marked  with  the  initials  of 
the  courts  to  which  they  belong;  and  in  citing  the  casesj  the  court 
in  which  they  were  decided  is  in  general  mentioned.  It  should 
still  be  remembered  however,  that  the  practice  was  originally 
written  for,  and  confined  to  the  court  of  King's  Bench:  and  hence, 
where  the  <^  court"  is  mentioned  in  the  singnlar  number,  it  must 
be  understood  to  mean  that  court,  unless  the  subject  matter  appear 
by  the  context,  or  reference  to  the  notes,  to  relate  to  the  practice 
of  both  courts,  or  be  confined  to  that  of  the  court  of  Common  Pleas. 
Whenever  the  practice  of  the  Exchequer  of  Pleas  is  introduced, 
that  court  is  always  particularly  mentioned. 

For  the  original  cases  referred  to  in  the  course  of  the  work,  the 
profession  are  chiefly  indebted  to  Mr.  Justice  Holroydy  the  late 
Mr.  Serjeant  Bunnington,  the  late  Mr.  George  Wilson,  one  of 
his  majesty's  learned  counsel,  Mr.  Mboty  (now  Lord  Colchesier,) 
when  at  the  bar,  Mr.  William  Elias  Thunion^  and  Messr?. 
Maule  fy  Seltoyn;  whose  initials  are  added  in  the  Tmile,  to  the 
names  of  the  cases  they  respectively  furnished.*  The  few  which 
are  not  marked,  were  communicated  singly,  by  other  friends,  at 
dififerent  times. 

The  whole  work  has  been  necessarily  repaged;  and  references 
made  throughout  to  the  present,  being  the  sixth,  edition  of  the 
Practical  Forms,  so  as  to  make  them  correspond  with  the  Prac- 
tice, to  which  they  are  intended  as  an  •Appendix.  The  tables  of 
Statutes,  and  general  Pules  of  court.  Orders,  and  Notices,  pre- 
fixed to  the  work,  have  been  also  carefully  revised,  corrected  and 
repaged,  with  the  table  of  the  principal  reports  of  printed  cases 
referred  to  therein;  and  the  table  of  original  or  MSS.  cases  con- 
siderably enlarged.  By  these  Tables  it  will  appear,  that  there  are 
upwards  of /our  hundred  ^nd  ^ty  Statutes  referred  to  in  the  fol- 
lowing work;  and  more  ihsLnJive  hundred  general  Pules  of  court, 
Orders,  and  Notices.  The  whole  number  of  printed  Cases  amounts 
to  upwards  of  ten  thousand-,  including  more  than  a  thousand, 

*  The  cases  of  Mr.  Justice  Holiroyd,  are  from  M.  16  to  E.  37  Geo.  III.;  those  of 
Mr.  Serjeant  Bunrdngton^  fi«m  E.  18  to  M.  27  Geo.  IH.)  those  of  Mr.  Wikon^  from 
M.  33  to  T.  31  Geo.  lU. ;  those  of  Mr.  AbboU  from  £.  32  to  £.  39  Geo.  m.;  those  of 
Mr.  TaunUmt  from  H.  40  to  M.  49  Geo.  m.  and  those  of  Messrs.  Maule  and  Sehoyn^ 
from  £.  56  to  T.  57  Geo.  ni.  inclusire. 
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which  have  been  published  since  the  last  edition;  and  ihe  original 
or  MSS.  cases  are  nearly  five  hundredj  of  which  more  than  eighty 
were  communicated  by  Mr.  J.  Holroj/d.  The  Index  also  has  been 
carefully  revised^  altered,  and  repaged;  and  some  of  the  principal 
titles  have  been  new  modelled  and  enlarged,  particularly  those 
relating  to  Attachments,  •dttomies,  Bail,  Chancery y  Damages, 
Deathy  Ejectment j  EvidencCj  Fines  and  Becoveries,  Hundredors, 
Notices  J  Writs  and  Returns  j  Rules  and  Orders  j  Sheriffs,  Tithes, 
&c. ;  so  as  to  adapt  it  to  the  work  as  it  now  stands,  pointing  out 
the  differences,  when  necessary,  between  the  practice  of  the  courts. 
Upon  the  whole,  no  pains  have  been  spared  to  improve  the 
present  edition:  and  it  is  now  submitted  to  the  Profession,  as  ex- 
hibiting, in  a  connected  point  of  view,  the  practice  of  the  courts  of 
King's  Bench  and  Common  Pleas,  in  personal  actions,  and  ejects 
ment;  with  the  rules,  and  modern  decisions,  on  the  plea  side  of 
the  court  of  Exchequer;  particularly  noticing  the  changes  it  has 
undergone  during  the  reigns  of  his  late  and  present  Majesty:  of 
which  it  may  with  truth  be  affirmed,  that  in  no  period  of  our  his- 
tory has  the  law  been  better  administered,  nor  the  courts  of  justice 
filled  with  more  able  and  upright  judges. 

Temple,  1st  June,  1824. 
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IJ  Y  way  of  introduction  to  the  following  work,  it  may  not  be  im- 
proper to  take  a  cursory  view  of  the  proceedings  in  personal  actions, 
ID  the  courts  of  King's  Bench  and  Common  Pleai;  and  the  practice 
by  which  they  are  regulated,  from  the  commencement  of  the  suit, 
to  the  obtaining  of  final  judgment  and  execution. 

The  general  nature  of  an  action  is  thus  given  by  an  elegant  writer 
on  the  law  and  constitution  of  England.*  <<  A  person,  (let  us 
suppose,)  who  has  a  cause  of  action,  either  in  a  right  detained,  or 
an  injury  done,  is  determined  to  bring  his  action;  and,  by  his 
attorney,  takes  out  process  against  the  party  complained  of;  in 
consequence  of  which,  the  party  complained  of  (whom  we  call  the 
defendant,)  either  puts  in  common  or  special  baily  as  the  case 
requires.  The  defendant  being  thus  secured,  the  plaintiff  declares y 
in  proper  form  the  nature  of  his  case.  The  defendant  answers  this 
declaration;  and  the  charge  and  defence,  by  due  course  o{ pleading, 
are  brought  to  one  or  more  plain  simple  facts.  These  facts,  arising 
out  of  the  pleadings,  and  thence  called  issues,  come  next  to  be  tried 
by  a  jury.  The  jury  having  heard  the  evidence  upon  the  issue  before 
them,  find  (we  will  suppose,)  a  verdict  for  the  plaintiff:  On  that  ver- 
dict, judgment  is  afterwards  entered.  The  plaintiff's  costs  of  suit 
are  then  taxed,  by  the  officer  of  the  court;  and  the  judgment  is  put  in 
execution,  by  levying  on  the  defendant's  effects,  the  damages  given 
by  thejury,and  the  costs  allowed  by  the  court;  which  being  done,  there 
is  an  end  of  the  suit,  and  both  parties  are  once  more  out  of  court'' 

The  principal  proceedings  in  an  action  are  first,  the  warrant  of . 
attorney,  to  prosecute  or  defend;  secondly,  the  process  used  for 
bringing  the  defendant  into  jcourt;  thirdly,  his  appearance  and 
hail;  fourthly,  the  pleadings,  beginning  with  the  declaration; 
fifthly,  the  issue;  sixthly,  the  trial,  or  determination  of  the  issue; 
seventhly,  the  judgrtent;  and  eighthly,  the  execution:  To  which 
may  be  added,  the  proceedings  in  sci7*e  facias  to  revive  the  judg- 
ment, or  in  error  to  reverse  it;  though  these  are  rather  to  be  con- 
sidered as  distinct  actions,  or  proceedings,  growing  out  of,  than  as 
parts  of  the  original  suit.  The  above  proceedings  are  from  time  to 
time  entered  on  the  rolls  of  the  court;  which  thence  take  their 
denomination  of  the  warrant  of  attorney  roll,  ihe  process  roll,  the 
recognizance  roll,  the  imparlance,  plea,  or  issue  roll,  the  nisi 
prius  roll  or  record,  the  Judgment  roll,  (on  which  latter  is  entered 
the  award  o(  execution,)  the  scire  facias  roll,  and  the  roll  of  pro- 
ceedings on  writs  of  error  and  false  judgment. 

Subordinate  to  these  principal  proceedings,  there  are  others  of  an 
auxiliary  nature,  which  occur  in  the  course  of  a  suit ;  such  as,  in 
bailable  actions,  the  arrest  and  bail-bond,  with  the  proceedings 

*  Wynne's  Etmomus,  Vnl  II.  3  V.p.  131. 
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thereon,  or  against  the  sheriff,  to  compel  him  to  return  tiie  writ, 
and  bring  in  the  body.  These  happen  before  the  plaintiff  has  de- 
clared absolutely.  After  declaration  and  before  plea,  the  defendant, 
in  order  to  prepare  for  his  defence,  is,  under  circumstances,  allowed 
to  crave  oyer  of  deeds,  &c.  or  copies  of  written  instruments,  call 
for  the  particulars  of  the  plaintiff^s  demand,  or  claim  inspection  of 
public  books,  court  rolls,  &c. ;  or  he  may  move  the  court  to  change 
the  venue,  consolidate  actions,  strike  out  superfluous  counts,  or 
brins  money  into  court.  After  issue  and  before  trial,  the  plaintiff 
should  give  notice  of  trial,  sue  out  the  jury  process,  and  make  up 
and  pass  the  record  of  nisi  prius:  and  each  party  should  prepare  a 
brief  for  counsel,  and  subpoena  his  witnesses.  After  trial  and 
before  judgment,  the  unsuccessful  party  may  move  the  court  for  a 
new  trial,  or  in  arrest  of  judgment;  or  for  judgment  non  obstante 
veredicto  J  a  repleader,  or  venire  facias  de  novo. 

The  variations  in  the  proceedings  are  occasioned,  first,  by  the 
nature  of  the  action^  and  the  parties  by  or  against  whom   it  is 
brought;   as  whether  it  be  founded  in  contract  or  /or/,  or  be 
brought  by  or  against  one  or  more  plaintiffs  or  defendants,  by  the 
assignees  of  a  bankrupt  or  insolvent  debtor,  or  by  or  against  baron 
and  feme,  surviving  partners,  executors  or  administrators,  heirs  or 
devisees,  &c.:  Secondly,  by  the  mode  of  commencing  the  action; 
as  whether  it  be  commenced  originally  in  the  King's  Bench  or 
Common  Pleas,  or  removed  thither  from  an  inferior  court:  and,  in 
the  former  case,  whether  it  be  commenced  by  original  writ,  bill  of 
Middlesex  or  latitat,  capias  quare  clausumf regit,  or  attachment 
of  privilege,  or  by  bill  exhibited  to  the  court,  and  brought  against 
common  persons,  or  peers  of  the  realm,  members  of  the  House  of 
Commons,  corporations,  hundredors,  attornies,  officers  of  the  court, 
or  prisoners  in  the  actual  custody  of  the  sheriff  or  marshal:  Thirdly, 
by  the  nature  of  the  process  used  for  bringing  the  defendant  into 
court;  which  is  either  a  mere  summons,  an  attachment  or  distringas 
against  his  property,  or  a  capias  against  his  person;  which  latter 
process  in  point  of  form,  is  common  or  special,  and  in  effect  is  bail- 
able or  not  bailable;  and  upon  a  bailable  capias,  the  defendant  is 
either  taken,  or  stands  out  to  process  of  outlawry:  Fourthly,  by  the 
a/?pearance  of  the  parties;  and  whether  they  prosecute  or  defend 
the  action  in  person  or  by  attorney,  or,  in  case  of  infancy,  hy  pro- 
chein  amy  or  guardian:  Fifthly,  by  the  course  which  the  proceed- 
ings take;  and  whether  the  action  be  prosecuted,  or  abate  by  the 
death  of  the  parties,  or  the  plaintiff  voluntarily  abandon  it  by  a  dis- 
continuance, nolle  prosequi,  stet  processus,  or  cassetur  billa  vel 
breve,  or  make  default,  and  suffer  judgment  of  non  pros  for  not 
declaring,  replying,  or  entering  the  issue,  or  judgment  ajs  in  case  of 
a  nonsuit  for  not  proceeding  to  trial,  or  the  defendant  compromise 
or  compound  the  action,  confess  it,  or  let  judgment  go  by  default 

If  the  action  be  prosecuted,  the  variations  in  the  proceedings  are 
occasioned.  Sixthly,  by  the  nature  of  the  declaration,  and  subse- 
quent js/carfm^^;  as  whether  the  declaration  be  common  or  special, 
and  consist  of  one  or  more  counts,  and  whether  it  be  in  chief  or  by 
the  bye,  and  delivered  or  filed  absolutely  or  de  bene  esse,  and 
whether  the  defendant  plead  or  demur  thereto;  and,  if  he  plead, 
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whether  it  be  to  the  jurisdiction  of  the  court,  in  abatement,  or  in 
bar;  and  if  the  latter,  whether  he  plead  one  or  more  pleas,  and 
whether  they  be  general  or  special;   and   if  special,  whether  the 
replication  thereto  be  in  denial,  or  confession  and  avoidance,  or  by 
way  of  estoppel,  or  new  assign  the  injury  complained  of;    and 
whether  there  be  any  rejoinder^  surrejoinder,  rebutter,  or  surre- 
butter, and  of  what  it  consists:  Seventhly,  by  the  nature  of  the 
tssuCj  joined  upon  the  pleadings;  as  whether  it  be  an  issue  in  fact 
or  in  law,  and  if  in  fact,  whether  it  be  triable  by  the  court,  upon 
nul  iiel  record;  by  a  jury,  upon  pleadings  concluding  to  the  country; 
or  by  the  bishop^s  certificate,  upon  a  plea  of  ne  ungues  accouplcj 
&C. :  Eighthly,  by  the  mode  of  trialj  and  the  proceedings  in  the 
course  of  it;  as  whether  it  be  at  bar  or  nisiprius,  or  by  a  common 
or  special  jury,  or  the  defendant  at  the  trial  plead  puis  darrein  con- 
iinuancey  or  the  parties  agree  to  withdraw  a  juror,  or  refer  the 
cause  to  arbitration,  or  there  be  a  nonsuit  or  verdict,  and  if  a  ver- 
dict, whether  it  be  general  or  special,  or  there  be  a  special  case, 
bill  of  exceptions,  or  demurrer  to  evidence:  Ninthly,  by  the  nature  of 
ih^  judgment ;  which  is  either  for  the  plaintiff  or  defendant,  for  the 
former  by  confession,  non  sum  informatus,  or  nihil  diciiy  for  the 
latter  on  a  non  pros,  discontinuance,  nolle  jyrosequi,  cassetur  billa 
vel  brevcy  retraxit y  nonsuit,  or  as  in  case  pf  a  nonsuit,  and  for  either 
party  upon  demurrer,  nul  tiel  record,  verdict,  or  the  bishop's  cer- 
tificate: Lastly,  by  the  species  of  execution;  as  whether  it  be  by 
fief^  facias  against  the  defendant's  goods,  by  capias  ad  satisfa^ 
ciendum  against  his  person,  by  elegit  against  his  goods  and  a  moiety 
of  his  lands,  or  by  extendi  facias,  or  extent,  against  his  body,  lands 
and  goods,  or  in  some  cases  against  his  lands  and  goods,  or  lands  only. 
The  practice  of  the  court,  by  which  the  proceedings  in  an  action 
are  governed,  is  founded  on  ancient  and  immemorial  usage,  (which 
may  not  improperly  be  termed  the  common  law  of  practice,)  regu- 
lated from  time  to  time  by  rules  and  orders,  acts  of  parliament,  and 
judicial  decisions.     The  practice  is  the  law  of  the  court,  and  as  such 
is  a  part  of  the  law  of  the  land;*  and  it  has  been  so  strictly  adhered 
to,  that  in  the  case  of  Bewdley^  a  practice  of  seven  years  only  was 
allowed  to  prevail  against  the  express  words  of  an  act  of  parliamentj 
The  rules  and  orders  of  the  court  are  either  such  as  are  made  for  the 
regulation  of  its  general  practice,  or  such  as  apply  only  to  the  pro- 
ceedings in  particular  causes.     The  general  rules  are  confined  in 
their  operation  to  the  court  in  which  they  are  made;  and  for  the 
most  part  respect  the  mode  of  conducting  the  proceedings.     Hence 
we  find,  that  acts  of  parliament  are  sometimes  necessary,  to  intro- 
duce regulations  extending  to  all  the  courts,  or  creating  some  change 
or  alteration  in  the  proceedings  themselves.     And  as  questions  arise 
respecting  the  regularity  of  the  proceedings,  the  courts  are  called 
upon  to  settle,  by  judicial  decisions,  the  course  of  their  own  practice, 
or  to  fix  the  construction  of  the  rules  or  acts  of  parliament  which 
have  been  made  respecting  it. 

•  Jcnk.  Cent.  295.  2  Co.  17.  4  Co.  93.  (6.)  Hard.  98.  2  Sea.  Cas.  342.  1  Wils.  162. 
4  Bur.  2572.  \\V.  Wms.  207.  223. 

♦  2  8tr.  755.  and  see  3  Bur.  1755.    But  this  doctrine  does  not  seem  to  be  tenable. 
Sec  1  Blac.  Com,  1^^  7.  1  Chit.  Rep.  299.  (o.) 
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Such  is  the  nature  of  practice:  upon  which  it  is  observable,  that 
as  the  actions  and  proceedings  in  general  are  the  same^  in  all  the 
superior  courts  of  common  law,  there  must  necessarily  be  a  great 
uniformity  in  the  practice  of  each;  and  especially  when  it  is  consi- 
dered,  that  the  courts  have  in  many  instances  adopted  the  same 
general  rules,  and  are  governed  by  the  same  acts  of  parliament,  ia 
the  construction  of  which  their  decisions  are  for  the  most  part 
similar.  The  principal  differences  arise  from  the  original  constitu- 
tion of  each  particular  court,  its  jurisdiction  and  officers,  and  the 
peculiar  rules  laid  down  for  regulating  its  proceedings ;  and  they 
consist  for  the  most  part  in  the  nature  of  the  process  used  for  bring- 
ing in  the  defendant,  &c.  and  the  manner  in  which  it  is  returnable, 
the  times  prescribed  or  allowed  for  particular  purposes,  and  the 
modes  of  transacting  business  by  the  court  or  its  officers.  * 

In  the  following  work,  it  is  the  author's  intention  to  treat  o( per- 
sonal actions,  and  the  various  means  of  commencing,  prosecuting 
and  defending  them,  in  the  courts  of  King's  Bench  and  Common 
FleaB,  and  occasionally  in  the  court  of  Exchequer  of  Pleas :  And 
with  that  view,  he  has  considered  the  proceedings,  in  the  order  in 
which  they  present  themselves,  and  follow  one  another,  in  the  course 
of  the  suit;  and  has  endeavoured  to  explain,  not  only  the  principal 
proceedings,  but  also  such  as  are  of  a  subordinate  nature,  with  all 
the  variations  attendant  upon  each,  by  a  methodical  arrangement  of 
the  several  acts  of  parliament,  rules  of  court,  and  judicial  decisions 
respecting  them.  In  stating  the  mode  of  commencing  the  suit,  he 
has  attended  to  the  jurisdiction  of  the  courts,  as  it  is  exercised  by 
original  writ,  bill,  or  attachment  of  privilege.  The  proceedings 
against  peers  of  the  realm,  corporations  and  hundredors,  are  classed 
under  the  head  of  proceedings  by  original  torit,  to  which  outlawry 
is  considered  as  an  incident ;  and  the  proceedings  against  members 
of  the  House  of  Commons,  on  the  statute  12  &  13  W.  III.  c.  3.  as 
well  as  against  attornies  and  officers  of  the  court,  and,  in  the  King's 
Bench,  against  jcmoner^  in  the  actual  custody  of  the  sheriff  or  mar- 
shal, under  that  of  proceedings  by  bill. 

The  doctrine  of  pleas  and  pleadingy  and  of  demurrers,  amend- 
ments and  jeofails,  is  considered,  with  reference  to  the  different 
actions,  so  far  as  appeared  to  be  necessary  for  understanding  the 
practice  of  the  courts:  And  the  reader  will  here  find  a  full  account 
of  the  practice  on  motions^  and  the  cases  in  which  the  courts  will 
set  aside  or  stay  the  proceedings,  the  subject  of  arbitrationy  and  the 
law  of  damages  and  costs^  the  doctrine  of  extents^  in  chief  and  in 
aid,  with  the  proceedings  in  scire  facias  and  error.  The  proceed- 
ings in  criminal  cases  in  general,  and  in  real  and  mixed  actions, 
being  foreign  to  the  purpose  of  this  work,  are  only  incidentally 
mentioned  in  the  course  of  it.  The  doctrine  of  attachmentSj  how- 
ever, is  considered,  as  it  arises  out  of,  and  is  connected  with  the 
proceedings  in  civil  suits:  The  practice  in  ejectment  is  treated  of, 
in  the  twentieth  chapter:  and  a  collection  will  be  found,  in  the 
second  volume,  of  all  the  cases  determined  by  the  court  of  Common 
Pleas,  on  the  amendment  of  fines  and  recoveries. 

\  •  It  were  to  be  wished^  that  many  of  these  differences  were  aboliahed,  in  order 

\  to  render  the  practice  mure  simple  and  uniform. 
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Or  ACTIONS,  anb  thk  TIME  umrm  nm  thbir  COMMENCl^ 
MENT ;  AND  OP  rau  NOTICE  or  ACTION,  &c. 

.ACTIONS  are  commonlj  divided  inuy  erminal^  or  such  as  cont 
cem  pleas  of  the  crown,  and  cm7,  or  such  as  ccuicem  commoA 
pleas.*  And  these  latter  are  again  divided  into  reai^  personal,  and 
mixed  actions.  In  a  real  action,  the  proceedings  are  in  rtm^  for  the 
vecovery  of  real  property  only ;  in  a  personal  action,  th'^y  are  inper^ 
sonam,  for  the  recovery  of  specific  chattels,  or  of  some  pecuniar]^ 
aatisfaetion  or  recompence  $  and  in  a  rRixed  actioB,  they  are  tn  rem 
eiper»ottanhy  for  the  recovery  of  real  property,  and  damages  for  with** 
holding  it. 

Personal  actions  are  ex  contractn,  vel  ex  delicio;  beine  founded 
tipon  contrach^  or  for  wrongs  independently  of  contract.^  Actbns 
upon  CONTRACTS  are  Accowit,  Assumpsit^  Covenant^  Debt^  Annuiig^ 
and  Scire  facias* 

^Account  lies  at  common  law  against  a  guardian  in  socage,  [*3l  * 
haHyfoT  receiver,  to  comoel  an  account  of  profits,  or  monies  received 
hy  the  defendant  f  and  oy  the  statute  4  &  5  Anne,  c.  1 6.  §  n.  it  may- 
be maintained  against  the  executors  and  administrators  of  every 
^pardian,  baUifi*,  and  receiver,  and  also  by  one  joint-tenant  and  tenant 
m  common,  his  executors  and  administrators,  a^irst  the  other,  aa 
ioiK^  for  receiving  more  than  comes  .to  his  just  share  or  proportion^ 
and  against  lus  executors  and  administrators.  The  proceedings  im 
this  action  being  difficult,  dilatory  ^d  expensive,  it  is  now  setaom 
used,  especially  as  the  party  has  in  ^enfral  a  more  beneficial  remedy, 
by  action  for. money  had  and  received,  &c. ;  or,  if  the  matter  be  of 
in  intricate  nature,  by  reporting  to  a  court  of  equity.    But  an  actioi^ 

ft  Ca  liL  2S4.  b»  Cowp  891 .  Heevn,  and  W99tfeHn^  the  tiKfrniprinte  titk* 

h  t  Bne.  Alir,  26.  Gilb«  C.  P.  S.    Tiie  in  the  Abriclgt-fDenu  of  MoBe,  IT  Amen 

Mtlioe  hers  given  of  penonal  letknift  is  not  Ftfier,  ftmi  Bacnn  ;  Conmtu^$  t)igett;  Lord 

intended  to  point  oat  the  pnrtiettlftr  entrt  in  Chief  Bnnm  Gi/berf  9  tmiu»e9  on  the  actkioe 

vhieh  ihfj  wre,  or  are  not  mmntainable  ;  ofdipdf  find  rr/yfim'n /-thelav  of.AffJi'rtii^ 

hot  mvrtfy  tn  exhibit  m  frenenil  view   of  lij9Ar.JnnAoeBuUer,fCMuu9e^aMdSeiinfnr 

Ihem,  ttd  the  form  they  mtome  in  pleading:,  jSlr.  8<;r?eant  }1>lUUtm9*B  Tiott  t  on  Saumkr$;^ 

to  vhieh  the praeciae  of  the  eonrtB  more  im-  and  CfaUy  on  Fleadinj;',  1  V.  Chap.  II.    In. 

aaefiatelr  remes.    To  fill  op  thia  ootline,  the  aettoo  of  ownfflM^  in  partSealar^  the  eon* 

and  obtain  InH  mftrmatioa  on  the  doetrine  traets  on  wMeh  it  is  foanded  are  very  fully 

eC  penonal  actions^  and  the  faata  neeessarj  treated  of  by  Mr.  Cofnyn,  and  die  pleidhifi' 

to-wpport  them^  see,  besides  the  more  ele-  therein  by  Mr.  E,  Lqw^t, 
■eatey  vocfa  of  Mr.  Jnstiae  Btaekpfwe,       «  Oo.  bik  172.  a. 

2^ 
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.  V  of  accaimi  is  still. the  proper  remedy  for  investigating  and  settling 
a  long  and  intricate  runnms  account,  unless  recourse  be  had  to  a 

*  ■  '  ^ourt  of  equity ;  it  beii\g  held^  that*an  action  of  assumpsit  cannot  be 
maintained  on  a  running  account  between  merchants^  or  between  a 
mox^hant  and  his  broker.* 

Assumpsit,  which  is  now  become  the  most  common  action  of  any 
upon  contracts,^  lies  for  the  recovery  of  damages^  upon  promiseS| 
express  or  implied  without  deed.  These  promises  are  various, 
Recording  to  the  subject  matter  of  them,  and  the  considerations  upon 
which  they  are  founded.  Ingeneral,  they  are.  to  pay  or  repay  money, 
or  to  do  or  forbear  some  other  act.  Promises  to  pay  money  are  by  far 
the  most  numerous  of  any,  and  may  be  classed  in  the  following  order : 
Vvt%i^  the  wSMtatus  a/sswnpsit^  on  a  promise  to  pay  a  precedent 
debt,  for  the  sale,  assignment  or  use  of  lands,  &c.  t^e  sale,  exchange 
or  hire  of  cattle  or  goods,  necessaries,  or  works  and  services: 
Secondly,  the  qiwntum  mtruit  or  valebatUj  on  a  promise  to  pay  the 
plaintiff,  for  the  like  considerations,  as  much  money  as  he  deserved  to 
kave,  or  for  goods,  &c.  as  much  as  they  were  reasonably  worth : 
Thirdly,  the  insimal  conymUissent^  on  a  promise  to  pay  the  sum 
-doe  on  an  account  stated  between  the  parties.  The  above  are  usually 
denominated  eornmon  assumpsits :  Fourthly,  the  assumpsit  on  a 
,|nomise  to  pay  money,  in  consideration  of  a  legal  Hahihtg  to  pay 
It,  which  may  le  termed  the  liability  assumpsit  f  as  upon  a  biu  of 
*exchange,  (inland  or  foreign,)  banker's  draft,  promissory  note,  [*3] 
bye^law  or  foreign  judgment ;  or  for  a  fine  on  admission  to  copyhola 
premises,  legacy  charged  on  land,  toll,  port-duty,  contribution  to 
party'^waJls,  oSlc,  :*  Fifthlv,  mutual  promises^  which  are  either  to  pay 
money,  as  on  wagers  or  ifeigned  issues,  or  to  do  some  other  act,  as  to 
•  marry,  &c.  or  to  perform  special  agreements,  charter-parties,  policies 
of  assurance,  or  awards ;  the  breach  of  which  may  consist  either  in 
the  non-payment  of  money,  or  the  non*performance  of  some  other 
act :  Sixthly,  special  assumpsits^  on  promises  to  pay  money,  founded 
on  some  consiaeration  executed  or  executory ;  as  in  consideration  of 
•  marriage,  the  sale,  assignment  or  use  of  lands,  &lc.  tithes,  the  sale, 
exchange  or  hire  of  cattle  or  goods,  necessaries,  forbearance,  works 
and  services,  or  indemnity ;  wnich  promises  may  be  made  either  by 
the  JJarty  benefited,  or  by  thinL  persons.  Promises  to  r^cy  money 
are  express  or  implied ;  the  Iftter  may  in  general  be  given  m  evidence 
under  the  common  count  for  money  had  and  received. 

Special  assumpsits  on  promises  to  do  or  forbear  some  other  act, 
may  be  considered  as  they  relate  to  persons,  real  property,  or  per- 
sonal  property ;  and  are  first,  to  sell,  assign,  or  exchange  lands,  ^.; 
or  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair,  ciuti- 
vate,  or  quit  them :  Secondly,  upon  a  sale  or  exchange  of  cattle  or 

m  S  Campb.  S58.  but  tee  5  T»unt.  431.     1  the  connderation  for  which  is  aUted  genenil- 

Alarah.  115.S.C.  5Taunt.4S2.fa.J  lyj   bat   in  the    latter,  the    oireainsttuioei 

b  The  action  of  oinmfmU^  though  fpanded  which  iiMbice  the  defendant's  liabilitj,  are 

upon  «onVraet,  is  property  an  action  upoq  ttie  set  forth  speciaHy  in  the  declaration. 

«a«e.    1  Bac.  Abr.  50.  GilUC.  P.  6.  d  The  promises  tlut  have  been  hitherto 

c  The  difference  between  the  indebitatus  mentioned^  are  for  Ae  most  pari  imf^d^ 

'  and  UabiHty  atnmpHt  is,  that  in  the  former^  those  whiah  foHov  are  genendly  sxtrtH. 
tbe  proouie  il  founded  on  a  pre-exiitii^deb^ 


OF  ACTIONS,  ke.    ,  A 

goods,  to  accept,  ddiver,  fake  back,  or  return  thm ;  or  updn  a  war- 
ranty, as  to  their  title,  quality,  or  value  i  Tkbrdly,  upon  a  baibnenl  of 
cattle  or  goods,  to  be  Kcpt,  either  ffeneraU^  or  by  wajjr  of  pledge ; 
concerning  cattle  or  goods  lent  or  lei  to  hire ;  or  agauist  carriers, 
wharfingers,  farriers,  &c.  2  Fourthly,  to  provide  necessaries,  for  the 
plaintiff  or  for  third  persons ;  Fifthly,  to  forbear  to  sue,  or  sive  time 
for  the  payment  of  a  debt :  Sixthly,  to  perform  work» ;  unaer  which 
may  be  classed  promises  made  by  professional  persons,  as  aturniies, 
surgeons,  &jc*  ;  or  respecting  real  or  personal  [property :  Seventhly, 
upon  a  retainer,  to  serve  or  Anploy:  Eighthly,  respecting  real  or 
personal  securities :  Ninthly,  to  account  for  the  pnuits  of  lands,  ot 
lor  money  or  goods,  &c. :  And  lastly,  on  promises  of  indemnity. 

♦Covenant  lies  for  the  recovery  of  damages^  upon  contracts  [*4] 
by  deed.  This  action  is  founded  upon  articles  of  agreement,  awards, 
charter^arties  of  affreightment,  policies  of  assurance,  indentures  of 
apprenticeship,  jeases,  mortgages,  &e. ;  and  is  either  for  the  noQp 
payment  of  money,  or  for  not  doing  or  forbearing  some  other  act.   * 

£>£BT  lies  for  the  recovery  of  a  sum  certain :  First,  on  rteorJls  ;  as 
judgments,  or  recognizances :  Secondly,  on  specialties ;  as  tingle 
oills  or  bonds,  by  or  against  the4>arties  or  their  personal  representa- 
tives, or  against  heirs  or  devisees ;  or  upon  articles  of  agreement  to 
pay  mone^,  leases,  mortgages,  &c. :  Thirdly,  upon  airnpU  contracts  t 
as  for  services  and  works,  monies,  &c«  it  bemg  a  rule,  that  wherever 
indebiiatus  asMun^sit  lies,  debt  will  also  lie ;  or  on  bills  of  6Xchangei| 
banker^s  drafts,  promissory  notes,  bye-laws,  or  foreign  judgments^ 
or  for  fines  and  amerciaments,  &c« ;  Or  lastly,  it  is  founded  m  msU^ 
fido ;  and  lies  a^inst  sheriffs,  &c.  for  escapes  after  judgment^  or 
upon  acts  of  parliament,  by  the  parties  grieved  or  common  mformers. 

Annuity  is  an  action  which  lies  for  the  recovery  of  an  annuity,  or 
yearly  payment  of  a  certain  sum  of  money,  granted  to  another  in  ifeo, 
for  liie  or  years,  charging  the  person  of  the  grantor  only ;  and  it  may 
be  brought  by  the  |;rantee  or  his  hehrs,  or  his  or  their  grantee,  acainst 
Uie  grantor  or  his  heirs,"  This  action  is  at  present  out  of  use/being 
superseded  by  the  action  of  debt  or  anenant.  But  debt  does  not 
Ke  at  common  law,  nor  by  stat.  8  Anne,  c.  14.  for  die  arrears  of  an 
annuity  or  yearly  rent,  devised  to  A,  pajable  ou7  of  lands,  during 
the  liie  of  B«  to  whom  the  lands  are  devised  for  life,  B.  paying  the 
same  thereout,  so  long  as  the  estate  of  freehold  continues*^  Sans 
Facias  lies  by  or  against  the*  parties  or  their  representatives,  to  have 
^execution  on  a  judgment,  statute  or  recognizance,  for  the  sum  reco« 
vered,  or  acknowledged  to  be  due. 

Actions  for  wrongs  are  Case^  Detirnu^  Replevin^  and  Trespass  vi  si 
arniis. 

Actions  on  the  case  are  founded  on  the  common  law,  or  given  by 
act  of  parliament;  and  lie  to  recover  damages^  for  consequential 
wrongs  or  torts,  lo  persons  individually  or  rcbtively ;  or  to  real  or 
♦personal  property,  or  some  right  or  privilege  incident  thereto.  [*5] 
These  acUons  are  either  ex  delicto^  or  ^juasi  ex  contractu  :  and  they  are 
said  to  arise  frotD  mal^feazance,  or  doing  what  the  defendant  ought 

•  C^litti4»b.  1^4MailtefcSel.U9. 
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apt  to  do;  noi/^4itu(mce^  or  not  doing  what  he  ought  to  do;  wi 
mig^eaganie,  or  dotD^  what  he  ought  to  do,  improperiy;  and  thej 
are  tommonly  for  doing  or  omitting  somethmg  contrary  to  the  general 
obligation  of  law,  the  paiticvrtar  rignts  or  duties  of  the  parties,  or  some 
impued  contract  between  them.  To  peyeons,  mdividuaUy^  ex  dt^ 
UcU^^  they  are  for  some  consequential  hurt  or  damage,  arising  from 
public  nuisances,  or  keeping  mischierous  animals  f  in  nature  of  con- 
spiracy ;  fcnr  malicbus  jmsecutions,  of  civil  suits  or  crinunal  charges  i 
uDels,  scanialum  magnakan^  or  defamation  of  cc»nmon  persons; 
against  justices  or  other  officers,  for  ^fusing  bail,*&)a« ;  or,  quoii  em 
eoniraehA^  against  surgeons,  8uc»  for  improper  treatment,  ^o  persons 
relaiiveh/^  ex  delicto^  they  are  for  seducing,  enticing  away,  or  har* 
l)Ouring  wives  or  servants,  per  quod  eomorimm  vel  servUium  camsUy 
To  red  properly  -corporeoLf  4x  delicto,  they  are  for  nuisances  of  a 
private  nature,  to  houses,  lands,  &c.  to  the  preiudice  of  the  plaintiffs 
possession  or  reversion ;  or  on  the  riot  or  Uack  act :  or  ^wui  tx 
contractu,  against  tenants  in  nature  of  waiste ;  for  not  *repaiftng  [*6] 
fences,  or  for  not  cairying  away  tithes,  &c*  And  to  r^  i»*operty 
incorporecd^  tx  dehctOfihej  are  for  disturbance  of  common  of^pasture^ 
&x:.  wavs,  offices,  franchises,  tolls,  ferries,  and  seats  in  churches*  To 
personal  property,  ex  iditto,  they  are  actions  of  trotter  and  4:onver* 
«ion ;  for  negligei%ce^  in  riding  horses,  driving  carriages,  navigating 
vessels,  or  performing  works ;  against  sheriffs  and  other  officers,  for 
escapes,  fake  returns,  or  taking  insuffictei>t  pledges,  &c. :  for  ex* 
cessive  or  irregular  distresses,  pound-breach,  and  rescue  of  distresses, 
for  rent  or  damage  feasant;  rescue  of  prisoners^  unlawAiUy  ezeiv 
ctsing  trades,  or  iiSinnging  patents,  copy-i^hls,  tec. ;  false  and  deceit* 
iiil  representations  $  or  on  the  statutes  oi  hue  and  cry,  &c.  or  quasi 
€X  contrachUf  for  deceit  on  the  «ale  of  oaAtle  or  goods,  or  immoderate 
use  of  them,  when  lent  or  let  to  tire ;  and  against  innkeepers,  carrierS| 
by  land  oc  by  water^  wharfingers,  famers,  &c. 

Dethtue  hes  laep&n  a  purchase,  bailment,  or  finding,  for  the  re- 
covery of  goods  in  specie^  or  damages  for  detaining  them.    And 


•^i*- 


»Tbh Mid  Mime  otlierc^Uievmnp here  Prs.SS.  8.  G.  S  Eart,  387.  S.  P.  wm^.  ead 

mentioiied,  m  affectinf  pertofiMf  may  end  do  ucH^  at  io  lreapa«  and  aisaalt,  within  'fivr 

fre<|aenU]r  affeet  /kerfemi/ property.    And  on  yean,  3  Salk.  49().    And  lattly,  that  thmh 

the  oilier  hand,  lome  of  the  wrongs  here*  the  pbdntiff  Aoiild  not  reeover  torn  thil- 

after  referred  to»  at  a(le<sthig  perwndl  firo-  lingt  danmge*^  be  it  nerertheleia  eotuled  to 

pertjy  may  and  do  tometiroet  aflec^  permtit,'  Ml  C90t9»    t  Salk.  SOS.  S  Ld.  Baym.  S5t« 

aa  neg«l|enee  m  riding  horw^  ami  driving  8:  G.  3  Wilt.  319.  S  niae.  Hep.  S64.S.  C. 

carnagea,  tee.  and  tee  9  Dumf.  k  Eaat,  167.    5  Dumf  k 

b  lo  the  former  edhiont  of  thii  work,  ae-  Eatt,  361.  5  £att,  45.    6  Eait,  «51.  387. 

tiooa  lor  eriminal  eonvertation,  debauohing  Bnt  at  tlieae  aetiona,  in  point  of  firm,  w 

danghten,aod  beatiogor  impriaoning  wivet  laid  vtelamiu  and  centra  jbaeem,  it  baa  been 

ortenranti,/>er  qwnicoruortium  vel  werviUum  determined^  that  they  are  to  be  eooaiderrd 

amimtt  were  elatMd  under  the  bead  of  ^  as  aetiona  of  tre$pan  f  9  New  Rep.  C  P. 

tioMontlieoaatf/  and  in  ^trmcs/Mff  they  teem  476.  and  Moerdingly  k  h  boldeat  that  a 

to  be  #(V  for  the  following  rraiona :  Firat,  eoontmay  be  joined  merein  for  breaking  and 

that  the  ^wttmgt  oomplained  of  then^  are  entering  the  plaintiif*!  honae^  or  other  tree- 

•ot  immediate,  bat  eoniequential :  beeond-  pata,  id  et  armit :  itC  ibid,    3  Maale  8c  8el. 


ly,  that  the  ptaintiff  maydeeUre  for  tham    436.  3  Campb.  S96.  n.  8.  C.  in  like  man- 
by  bill,  with  a  qu»d  cum%  which  b  not  aU    ner  at  tretpatt  and  reaooe  may  be  joinc* 


lowbd  m  tretptm:  S88lk.  636.  I  Str.  681.    f  Lotw.  1S49.    1  Ld.    Uaym.  83 
Thirdly,  that  hi  theae' aetiooi,  the  plea  of   the  eaoaeqiieneet  of  a  reaeoe  aeem  to   . 
the  ttatute  of  limitationa  ia  not  goilty  withia   proMrly  the  ittbwat  oC  Uk  action  on  tiio 
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h  tISs  aetioo,  when  the'  goods  are  alledsed  to  have  come  to  the 
clefendant  by  finding,  it  is  sufficient  for  me  plaintiff  to  prove  that 
they  came  to  hin»  by  wrong ;  at  least,  unless  the  finding  be  tra- 
versed/ RsPLSVur  lies  to  recover  damages  for  an  immediate  wrong, 
without  force,  in  taking  and  detaining  cattle  or  goods,  under  a 
distress  for  rent  or  damage  feasant,  &c. ;  and  answers  to  the  action 
of  trespass  de  bonis  ctpcrUUis.  Trsspass  vi  tt  artms  lies  to  recover 
damages  for  immediate  wrongs,  accompanied  with  force ;  to  the  |ier- 
ton^^  by  menafes,  assauk,  batlery,  wounding,  mayhem,  or  false  inK 
priBomnent ;  to  rod  property,  as  houses,  lands,  fisheries,  or  water* 
course^ ;  and  to  persomu  property,  by  destroying,'damaging,  taking 
away,  detaining,  or  converting  cattle  or  eoods*. 

Upon  contracts^  the  action  should  be  brought  by  the  party  with 
whom  the  contract  was  made,  if  living ;  or,  if  dead,  by  bis  ex- 
ecutors or  administrators:  And  it  should  be  brought  against  the 
party  who  made  the  contract,  or  if  he  l>e  dead,  against  his  ex- 
ecutors or  administrators;^  or  upon  a  bond,  against  lus  heirs  and 
devisees.  Where  there  are  seotral  parties  to  a  contract,  Che  action 
should  be  brought  by  or  against  all  of  them,  if  living  f  or  if  some 
^are  dead,  by  or  against  the  survivors  t^  And  an  action  may  be  ["^T] 
brought  by  or  against  a  surviving  partner,  for  his  own  debt,  as 
well  as  for  that  which  was  contracted  in  the  life-time  of  the  de- 
ceased.^ If  an  action  be  brought  upon  a  Joint  cojitract,  hu  one 
of  several  partners,'  or  asskness  of  a  bankrupt,^  the  plaintm  wiD. 
be  nonsuit^,  or  have  a  venSct* against  him:  But  if  it  be  brought 
'0g0msi  xme  >of  several  partners,  or  assignees,  he  can  only  plead 
in  abartememt;  thoueh  the  plaint^  knew,  and  even  contracted  with 
the  other  paiitners.^  A  contract  being  a  (hose  in  action,  was  not 
a&ignabie  at  Common  law,  so  as  to  entitle  the  assignu  to  an 
action  in  hisWn  name:'  Init  there  was  an  exception  to  this  rule 
in  the  case  of  forei^  bills  of  exchange,  upon  whkh  an  action 
might  Jiave  been  mamtained  in  the  name  or  the  indorsee :  And 
the  same  doctrine  was  afterwards  applied  to  inland  bills  ;^  and  ex- 
tended to  promissory  notes,  by  the  statute  3  &  4  Anne,  c.  9: 
and  by  other  acts  of  parliament,  actions  may  be  maintained  by  the 
assignee  of  the  reversion,  or  B^ainst  the  assignee  of  a  lease,  where 
the  covenants  run  with  the  land ;'  or  by  the  assignees  of  a  ball"*  or 
replevin^  bond,  or  of  the  effects  of  a  l>ankrupt,^  or  insolvent  debtor  :^ 
but  upon  the  contract  of  a  bankrupt  or  insolvent  debtor,  an  action 
doe%  not  lie  against  his  assignees* 

For  wTongn^  independent^  of  contract,  the  action  must  be  brought 
by  the  party  to  whom  the  injury  is  done,  against  the  party  doing 

•  IKevXe^CP.  14a  SOf .  c.  cT. 

k  1  Wno.  SMud.  SIS.  (t.)  I  For  the  dMtHoe  m  to  the  enigiiment  of 

«  id.  991.^.(4.)  eboKi  in  aotiofty  tee Chitty  on  bills,  p-  7,  Im. 
«  S  W«M.  9moA.  Itt.  (t.)  k  id.  11. 

•  SDwBf.  aiE«rt,43S.9  DwnT.  IiEm^       I  8tat  SS.  Heo.  VIII.  e.  64. 
4i9»  SDoraCfc  EiMfSSt.  aStal.  4  ll  S  AMi.e.  IS.  %  90. 

'tStr.SSa.  I  Wma. Smd. SSL/  nStat^U  Geo^II-e*  t9»4SS. 

flCUtllep.71.  o  8t«t*  1  ia<?.  L  e.  If .  4  1  J. 

hS  AA.  fia  S  Bar  SSfl.  fl  BL  Ben.  p  StM.  S4.  Goo*  UL  o.  SS.  S 17. 
N7.5])iBai;iiEMt,6i9.lWai.  SmiC 
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'  km  And  if  either  of  the  partres  die,  the  ^tbn  is  gMe ;  for  it 
k  a  liile,  that  actio  fmnonalu  morihir  cum  fitrscnd.^  But  there 
are  some  exceptions  to  this  rule,  chiefly  arising  irom  an  eqnitable 
construction  ox  the  statute  4  Edw*  IIL  c.  7.  by  which  exeaUorw 
ihall  have  an  action  of  tretpasg,  for  a  wrong  done  to  their  te** 
tator>  Where  several  parties  are  jointly  concerned  in  interest,  or 
have  suffered  a  joint  injurv,*  they  may  and  ought  to  join  in  the 
*same  action ;  and  if  thev  do  not,  the  defendant  may  plead  in  [*8l 
abatement,  but  cannot  otnerwise  take  advantage  of  \he  objection.' 
And  as  wrongs  are  of  a  joint  and  several  nature,  the  plaintiff  mar 
|>roceed  against  all,  or  any  of  the  parties  who  committed  them ;  and 
It  is  no  plea  in  abatement,  that  there  are  other  partners  not  named/ 
In  bringing  actions  by  or  against  Aii^fcaful  and  an/e,  the  rule  is,  tha 
wherever  the  cause  of  action  would  survive  to  or  a^inst  the  wife^ 
they  ouffht  in  general  to  sue  or  be  sued  jointly  f  and  this  rule  holds  as 
weU  witn  regard  to  contracts  as  wrongs.  But  sometimes,  and  par* 
ticularly  where  the  cause  of  action  arises  during  coverture,  the  ntss- 
band  is  allowed  to  brin^  the  action  in  his  own  name,  or  in  the  joint 
names  of  himself  and  his  wife.' 

The  plaintiff  in  some  cases  has  his  tkcticn  to  bring  one  species 
of  action  or  another  for  the  same  cause ;  as  in  actions  upon 
contracts,  he  may  bring  assumpsit  or  debt  upon  a  simple  contract^ 
or  debt  or  covenant  upon  a  speciality,  for  the  non-paytnent  of 
money:  Or,  if  the  breach  of  a  simple  contract  consist  in  mi«v 
feazance^  he  may  declare  in  assui/i^sity  or  in  case  on  the  special 
circumstances;^  as  for  deceit  on  the  sale  of  cattle  or  eoods,  or 
immoderate  use  of  them,  when  lent  or  let  to  hire;  and  against 
attomies,  c^irriers,  wharfingers,  innkeepers,  &c.  And  where  cattle 
or  goods  are  wrongfully  t&en  and  detained,  he  may  bring  trespass 
Ti  et  arrmsj  rqflevtn^  tracer^  or  dettmu  ;  or  if  they  are  converted 
jnto  money,  he  may  waive  the  tort,  and  bring  asstxmpsit  for  money- 
had  and  received.'  But  the  plaintiff  having  once  made  his  election, 
^cannot  afterwards  bring  another  species  of  action  for  the  same  [*9  j 

•  1  Wmt.  SmbmI.  916.  (I }.  dedared    Uiat^  having  agreed  to  exehange 

1>  8  Bae.  Abr.  444,  S.  and  mc  Cowp.  575.  maret   with  Uie  defeadaiit»  the   latter,  br 

1  Wmf.  ^auiid.  816.  a,  falsely  warranting  hii  mare  to  be  loond,  weH 

e  8  Saviid*  IIS.  1  Vent  167.  9.  Lev.  §7.  knowing  her  to  l^  untotuid,  fateelj  and  fraud- 

8.C.  1  iid.IUym.  1S7. 8  Wila.  414. 2  Wms.  nlenUy  deceived  the  pbuntiS;  kc;   it  was 

Saund.  1 1 6.  a  (§).  holden,  that  infancy  was  a  good  plea  in  bw  to 

dSDamf.   k    Eait,  766.    7  Dam{:  k  the  action.    8Manh.485. 
Eait,  879.  5  East,  480.  1  Wina.  Sannd.  891.       i  Com*  Di&  tit.  Activn^  M.    And  see  9 

g,  h.  Stark.    A?,  jm*  88S.  where,  in  an  action  of 

e  5  DumC  k  Bast,  649.  but  tee  6  Dumf.  braver  for  books  of  ■oeount,Lord  EOenbervugh 

kBast,369.8NewRep.C«P*S6S«   1  Wns«  mtimated,  that   the    bringing  an  aetioo  of 

Saund.  891.  <i>  trvoer  was  not  the  roost  convenient  remeily 

f  .1  Wils.  884.    9  Wils.  887.  hi  a  ease  of  this  nature ;  and  said,  that  he 

%  For  a  more  particular  acoount  of  the  had  heard  Mr.  fVaUaee  express  his  surprise, 

Harriet  to  the  action,  whether  upon  e9nirmcl9  that  the  remedy  bj  repUvm  wasnot  mok«  fre-. 

or  for  vfr0ng9^  see  8  Wros.  Sound*  116.  d.  (iK  quently  resorted  to,  by  moans  of  whioh  the 

and  ChittTon  pleading  1  V*  Chap.  L  par^  might  obtithi  possession  of  the  spoeifio 

b8  \Vila.  319.  S  Wils.  S48.  I  Damt  k  4hattle  of  which  he  liadbeon  deprived, instead 

Cast»   874.      But    where    the   aabstential  of  an  action  of  trtmer/m  which  he  woald  »•• 

groaiid  of  action  la  cmtrttet^  the  plaiotifr  cover  damages  only.    Sed  qiusre^  whether 

canunt,  by  declaring  in  c«u«,  render  a  person  replevin  lies,  except  in  case  of  diatre«»  for 

liable,  who  would  not  have  been  liable,  on  xtaXvK  damage  fitmmi^tit/^i 
\m  promiae :  Thardor^  where  tiie  phnotiff 
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cause,  either  whikt  the  f<HTCier  is  depending,  or  after  it  lias  been  de^  p 
tennined.    And  it  b  a  rule,  that  the  party  appl^ring  for  w  informer 
tkn  shall  be  understood  to  havQ  made  his  election,  and  waived  his 
remedy  by  actum^  whatever  ma^  be  the  fate  of  the  motion  for  th^ 
information,  unless  the  court  think  fit  to  give  him  leave  to  bring  aa 

iftction.*  . 

.  The  law  b  said  to  abhor  drcuiiy  of  action :  and  therefore  if 
the  obligee  of  a  bond  covenant  generally  not  to  sue  upon  it,  this 
€haU  operate  as  a  release,  and  may  be  pleaded  in  bar  of  the  action  $ 
lor  if  it  operated  only  as  a  covenanti  it  would  produce  two  actions-^ 
JSo  where  to  debt  on  bond  for  20(U.,  tne  defendant  pleaded,  that  after 
the  making  of  the  bond,  the  plaintiif  by  indenture  covenanted,  that 
if  the  defendant  should  at  such  a  day  pay  100/«  the  obligation  should 
be  void,  and  alledged  that  be  paid  the  money  at  the  day ;  and  u{)oa 
demurrer,  it  was  insisted  for  me  plaintiff,  that  the  indenture  being 
made  after  the  bond,  could  not  be  pleaded  in  bar ;  but  all  the  court 
held,  that  the  defendant  might  well  plead  it  in  bar  without  bemg  put 
to  the  action  of  covenant^  by  circuity  of  action/  But  if  A.  and  B* 
are  jointly  and  severally  liound  to  C*,  who  covenants  with  A»  only^ 
that  he  will  not  sue  him,  this  is  not  construed  to  be  a  release,  for  there 
is  still  a  remedy  on  the  bond  against  B«  :*  And  so  where  a  man  be- 
comes bound  to  another,  who  covenants  not  to  put  the  bond  in  suit 
before  Michaelmas^  and  the  obligee  nevertheless,  brings  debt  on  the 
bond  before  that  time,  the  defendant  cs^nnot  plead  the  covenant  in 
bar,  but  must  have  recourse  to  an  action  upon  it.^  . 

It  is  a  rule,  that  several  counts  may  be  joined  in  the  same 
declaration,  for  different  causes,  pratnikd  they  are  of  the  same 
^nature/  Thus  in  actions  upon  contract^  the  plaintiff  may  join  [*10] 
as  many  different  counts  as  he  has  causes  of  action,  in  account ; 
so  likewise  in  asswrfsit^  or  in  cavenmU^  debty,  anrmUy^  or  scire  facias : 
And  there  is  a  case  where  it  is  holden,  that  debt  and  detinue  might 
be  joined  m  the  same  action*'  In  like  manner,  in  actions  for  zonrnge 
independently  of  contract,  the  plaintiff  may  join  as  many  different, 
counts  as  he  has  causes  of  action  in  case^  or  in  de/m^,  replevin^  or 
trespass :  And  he  tnay  join  trespass  and  battery  of  his  servant,  per 
mtod  servitium  amisit^  or  trespass  and  rescue}  in  the  same  declaration* 
But  with  the  exceptions  before  mentioned,  counts  in  actions  upon 
tmUract  cannot  be  joined  with  counts  for  wrongs  independently  of 
contract ;  nor  can  counts  in  any  one  species  of  these  actions,  be 
joined  with  counts  in  another* 

Wherever  seVeral  counts  noay  be  joinol  in  the  same  declaration^ 
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«*  far  different  causes  of  action,  there  is  always  the  same  ptocm  by 
original  Writ,  and  in  general  the  same  pUa  or  general  issue,  and 
the  same  judgment.  And  hence,  rules  have  been  framed,  in  order 
to  determine  what  different  counts  may  or  may  not  be  joined  in 
the  same  declaration,  from  the  similarity  of  the  process,  the  plea^ 
and  the  judgment.  In  one  case,  it  was  said  by  Im^  ch*  J*  that 
the  true  way  to  judge  of  this  matter  is,  that  whenever  the  proce8»- 
and  judmient  are  the  same  on  tvro  counts,  they  may  be  joined ;  oth- 
el*wise  they  cannot**  But  it  heine  found  ihaX  the  similarity  of  the 
process  afforded  but  a  very  faQibte  criterion,  there  being  the  same 
process  of  summons,  attachment  and  distress  in  actions  of  accownt^ 
covenant,  debt,  annuiitf,  and  efefiniie,and  the  same  process  of  attacjunent 
and  distress  in  actions  of  assun^sit,  cast  and  trespass,  none  of  which 
can  be  joined,  it  was  said  in  a  subsequent  case,  by  Wibnot,  ch.  J.  that 
the  true  test  to  try  whether  two  counts  can  be  joined  in  the  same 
declaration,  is  to  consider  and  see  whether  there  be  me  same  judg^ 
ment  on  both ;  and  if  there  be,  he  thought  they  might  be  well  join* 
ed.*'  But  in  a*  later  *case  the  court  of  Common  Fteas  were  of  f*l  1^ 
opinion,  that  the  rule  or  test  to  try  whether  two  counts  can  be  joixt- 
ed,  as  laid  down  in  the  former  one,  was  rMher  too  laree^  and'  not 
tmiversally  true :®  and  the  reason  for  this  opinion  probably  was,  that 
there  is  the  same  judgment,  for  damages  and  costs,  m  actions  of  as^ 
surrwsit,  covenant,  case  and  trespass,  and  the  same  entry  of  a  misericordia 
in  tne  three  first  of  these  actions,  and  yet  no  two  of  them  can  be 
joined.  Therefore  in  a  still  later  case,  a  new  criterion  was  establish- 
ed ;  sn&ii  was  said  by  Buller^  J.  to  be  universally  true,  that  where«- 
ever  the  same  plea  may  be  pleaded,  and  the  same  judgment  given, 
on  two  counts,  they  may  be  joined  in  the  same'declaration.*^  But 
even  this  rule  is  not  altogether  unexceptionable ;  for  it  is  clear  that 
case  and  trespass  cannot  in  ^neral  be  joined,  although  the  same  plea 
of  not  guilty  of  the  premises  will  serve  for  both,  and  there  is  the 
same  judgment  in 'each,  for  damages  and  costs :  and  though  in  gen- 
eral the  iud^ent  in  trespass  \s  ijuod  cdpiatur,  and  in  actions  upon  die 
ease  quod  sit  tnmisericordid,^  yet  sometimes  there  is-  an  entry  of  a  ctgp^ 
iatur  in  case,  as  well  as  in  trespass*^  It  shofuld  also^  be  observed, 
that  this  rule  is  merely  affirmative ;  and  it  does  not  hold  e  converse^ 
tlkt  different  counts  cannot  be  jofaied,  unless  there  be  the  same  plea 
and  judgment  on  all  of  them :  for  it  is  holden,  that  debt  on  record, 
speciality  and  simple  contract,  may  be  joined,  although  they  rec[uire 
different  pleas  f  and  in  debt  and  aetinue,  which  may  also  1>e  joined^ 
not  only  the  pleas,  but  the  judgments  are  different."  The  nature  of 
the  causes  of  action  therefore  should  be  attended  to,  in  order  to  de* 
termine  whether  different  counts  may  or  mav  not  be  joined  in  the 
same  declaration ;  and,  with  the  exceptions  which  have  oeen  noticed, 
it  may  safely  be  laid  down  as  a  general  rule,  that  wherever  the  causes 

'  of  action  are  of  the  same  nature,  and  may  properly  be  the  subject 
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each  bankrupt  separately  :•  And  the  assignees  of  A.  and  B.  bank" 
rupts,  under  a  joint  commission,  cannot  maintain  an  action  for  money 
had  and  received  to  the  use  of  the  bankrupts,  or  to  their  own  use,  if 
it  be  proved  that  one  of  them  only  had  committed  an  act  of  bankrupt- 
cy ;  neither  are  they  entitled  to  recover  the  separate  moiety  of  one, 
under  such  commission*^  But  where  the  plaintifis  sued  as  assi^ees 
of  A.  and  B«  and  also  as  assignees  of  C.  for  a  joint  demand,  due  to 
all  the  bankrupts,  the  declaration  was  holden  good,  on  a  motion  in 
arrest  ^f  judgment  :*^  And  the  assignees  under  a  joint  commission 
against  A.  and  B.  may,  in  an  action  to  recover  a  debt  due  to  A,g 
describe  themselves  in  tJie  declaration,  as  assignees  of  A,  alone.* 


The  lirmtaiion  of  personal  actions  is  regulated  by  several  statutes* 
By  the  31  Eliz*  c.  5*  §  5.  "  all  actions  brought  for  any  forfeiture 
"  upon  a  penal  statute,  whereby  the  forfeiture  b  limited  to  the  king 
"  only,  shall  be  brought  within  two  years  after  the  offence  oom- 
^  mitted,  and  not  after.  And  all  actions  brouglit  for  any  forfeiture, 
*'  upon  a  penal  statute,  except  the  statute  of  tillage^  the  benefit 
*'  where<if  is  limited  to  the  king  and  the  informer,  shall  be  brought 
"  within  one  year  after  the  offence  committed ;  and  in  defeuU  there- 
"  of,  the  same  shall  be  brought  for  the  king,  at  any  time  within  two 
"  years  after  that  year  ended;  And  if  any  action  shall  be  brought 
*'  after  the  time  so  limited,  the  same  shall  be  void.  Provided,'  that 
^  where  a  shorter  time  is  limited,  the  action  shall  be  brought  within 
^  that  time."  This  statute  extends  to  all  actions  brought  upon  penal 
dtatutcSj  whereby  the  forfeiture  is  limited  to  the  king,  or  to  the  kini 
*and  the  party,  whether  made  before  or  since  the  3 1  ElizJ^  But  it  [*1 4_ 
does  not  extend  to  actions  brought  by  the  party  grieved  :^  And  where 
the  penalty  is  given  to  a  common  informer  alone,  xiifferent  opinions 
liave  been  entertained,  whether  it  is  within  the  statute.  On  tlie  one 
hand  it  lias  been  said,  that  this  is  not  a  case  within  the  words  of  the 
act,  which  ought  to  be  taken  strictly,  and  not  extended  by  an  equi- 
table construction.  On  the  other  hand,  it  has  with  more  reason  been 
contended,  that  as  the  informer  is  bound  when  the  king  is  joined  with 
him,  mu'ch  more  should  he  be  bound  when  he  sues  by  himself.^  And 
accordingly,  where  an  action  was  brought  after  a  year,  by  a  commoR 
informer,  on  the  statute  9  Anne,  c.  14.  the  court  of  Common  Pleas 
held  this  to  be  a  case  within  the  31  Eliz.  though  the  action  was  given 
in  the  first  instance  to  the  party  grieved,  ana  afterwards  to  a  com- 
mon informer ;  for  such  actions  would  have  been  within  the  7  Hen* 

•  3  Darof.  &  East,  435.  and  see  2  >^oore,  d  2  Stark,  J\'L  PH.  XT. 
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VIIL  c.  3.  and  the  31  Eliz,  xvas  made  to  narrow  the  time  given  by 
that  statute,  and  could  never  mean  to  leave  any  actions  unrestrained 
in  point  of  time :  the  latter  part  of  the  clause  must  therefore  be  con- 
strued to  extend  to  them,* 

By  the  statute  21  Jac.  1.  c.  16,  §  3.  it  is  enacted,  "  that  all  actions 
**  of  trespass  quart  cittiisum  fregit^  ^c*  dttmue^  trover^  and  replevin  fof 
^  taking  away  goods  or  cattle  ;  all  actions  of  account  and  upon  the 
"  case^  other  tnan  such  accounts  as  concern  the  trade  of  merchandize 
^  between  merchant  and  merchant,  their  factors  or  senraats ;  all  ac* 
**  tions  of  debt  grounded  upon  any  lending  or  contract  without 
**  specialty,  or  for  arrearages  of  rent ;  and  all  actions  of  assault^ 
"  menace^  battery^  wounding^  and  imprisonment  shall  be  commenced 
"  and  sued  within  the  times  hereafter  expressed,  and  not  after ;  that 
*'  is  to  say,  the  said  actions  upon  the  case^  (other  than  for  slander^ 
"  accountj  trespass  quart  claiis^xm  fregit^  <J/*c,  debt^  detinue^  and  replevin^ 
"  within  six  years  next  after  the  cause  of  such  actions  or  suit,  and 
^  not  nfter;  actions  of  assault^  betttery^  wounding^  or  imprisonment^ 
**  within  four  years ;  and  actions  upon  the  case  for  words^  within  twa 
*^  years  next  after  the  words  spoken,  and  not  after." 

***  Nevertheless,  if  in  any  of  the  said  actions,  judgment  be  [*15] 
"  given  for  the  plaintiff,  and  the  same  be  reversed  by  error ;  or  a 
"  verdict  pass  for  the  plaintiff,  and  upon  matter  allcdged  in  arrest  of 
"  judgment,  the  judgment  be  given  against  the  plain ttrr,  that  he  take 
**  nothing  by  his  plaint,  writ  or  bill ;  or  if  any  of  the  said  actions 
**  shall  be  brought  by  original,  and  the  defendant  therein  be  out* 
"  la  wed,  and  shall  after  reverse  the  outlawry ;  that  in  all  such  cases, 
"  the  party  plaintiff,  his  heirs,  executors  or  admhiistrators,  as  the 
**  case  shall  reciuire,  may  commence  a  new  action,  within  a  year  after 
**  such  judgment  reversed,  or  given  against  the  plaintiff,  or  putla^vry 
*^  reversed,  and  not  after." 

"  And  if  any  person  or  persons,  entitled  to  any  of  the  said  actions, 
""  shall  be  at  the  time  of  any  such  cause  of  action  accrued,  within  the 
**  age  of  twenty-one  years,  feme-covert,  non  compos  mentis^  imprison'^ 
"  ea,  or  beyond  the  seas ;  then  such  person  or  persons -shall  be  at 
"  liberty  to  bring  the  same  actions,  within  such  times  as  are  before 
^  limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane 
**  memory,  ajt  large,  and  returned  from  beyond  the  seas," 

These  statutes  are  confined  to  the  particular  actions  enunieratecl 
therein:  and  do  not  extend  to  actions  of  annuity^  or  of  account 
concerning  the  trade  of  merchandize  between  merchant  and  merchant, 
where  the  accounts  are  open  and  current ;  nor  to  actions  of  covenant^ 
or  debt  on  specialty^  or  othe«*  matter  of  a  higher  natwc:;  but  only  to 
actions  of  debt  upon  a  lending  or  contract  without  specialty,  or  for 
arrearages  of  rent  reserved  on  parol  lcas<  s.^  A  scire  facias  also  be- 
ing founded  on  matter  of  record.,  is  not  within  the  statutes  of  limita- 
tions. 

Suits  in  the  Admiralty  Court  for  scamavs  wages,  not  being  pro- 
vided for  by  these  statutes,*  it  was  enacted  by  the  4  Anne,  c.  IG. 

•  Iah^P  y.  Sir  T.  Frederick^  fii.  6  Geo.        «  2  Lcl.  fUrm.  934.  S  Salk.  227.  C  Mod, 
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§  17.  that  "  all  suits  and  actions  in  the  courts  of  Admiralty,  for  scan. 
"  men's  wages,  shall  be  commenced  and  sued  within  six  years  next 
**  after  the  cause  of  such  suits  or  actions  shall  accrue,  and  not  after  ;^ 
with  the  like  proviso,  as  before,  in  favour  of  persons  within  the  age 
of  twenty-one  years,  &c.  In  the  case  of  a  defendant  beyond  sea,* 
*it  was  enacted,  by  the  same  statute,  §  19.  that ''  if  any  person  [*16] 
^  or  persons,  against  whom  there  shall  be  any  such  cause  of  suit  or 
•*  action  for  seamen's  wages,  or  any  of  the  causes  of  action  mention* 
^  ed  in  the  21  Joe*  I.  shall  be,  at  the  time  of  any  such  cause  of  suit 
^  or  action  accrued,  beyond  the  seas,  then  the  person  or  persons  cn- 
^  titled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the 
'*  said  actions,  against  such  person  and  persons,  after  their  return 
"  from  beyond  the  seas,  within  such  times  as  arc  respectively  limited 
"  for  the  bringing  of  the  said  actions  by  this  act,  and  by  the  said 
"  other  act  of  21  Jac.  L"  And  by  the  Lords'  Act,  32  Geo.  II.  c.  28. 
§  1 7.  "  no  advantage  shall  be  had  or  taken  in  any  action  or  suit, 
"  against  any  prisoner  discharged  by  virtue  of  that  act,  his  heirs, 
"  executors  or  adrainistratore,  for  that  the  cause  of  action  did  not 
^  accrue  within  six  years  next  before  the  commencing  thereof,  unless 
^  the  prisoner  was  entitled  to  take  such  advantage,  before  he  stood 
"  charged  in  custody,  by  virtue  x)f  the  original  suit  or  action ;  and  in 
"  such  case,  -e  same  may  be  pleaded  by  any  such  prisoner,  his 
^  heirs,  execut(;rs  or  administrators." 

In  actions  of  assumpsit^  if  the  .plaintiff  be  in  England^  when  the 
cause  of  action  accrues,  though  he  afterwards  go  abroad,  the  time  of 
limitation  begins  to  run,  so  that  if  he  or  his  representatives  do  not 
6ue  within  six  years,  the  statute  is  a  bar.^  And  if  one  plaintiff  be 
abroad,  and  others  in  England,  the  action  must  be  brought  witliiii 
six  years  after  the  cause  of  action  arises.®  It  has  als,^  been  deter- 
mined, that  the  statute  of  limitations  extends  to  persons  in  Scotland*^ 
But  if  the  plaintiff  be  abroad,  or  beyond  the  sea,  at  the  time  when 
the  cause  of  action  accrues,  the  statute  will  not  run  ai^inst  him  till 
his  return  to  this  country.*^  And  if  the  plaintiff  bo  fi  foreigner,  and 
do  not  come  to  England  for  a  great  many  years  after  the  cause  of 
action  arises,  he  still  has  six  years  after  his  coming  hither  to  brinsj 
his  action  :**  And  if  he  never  come  to  E/igland  himself,  he  has  al^-ays 
a  right  of  action  while  he  lives  abroad  ;  and  after  his  death,  hie  ex- 
ecutors or  administrators  are  in  the  same  situation. 

The  statute  cannot  be  a  bar  in  any  case  unless  the  time  of  limita- 
tion is  expired  after  there  hath  been  a  complete  cause  of  action  ;  as 
*if  a  man  promise  to  pay  ten  pounds  to  J.  S.  when  he  comes  [*17] 
from  Rome^  or  when  he  marries,  and  ten  years  after  J.  S.  marries,  or 
comes  from  Rome,  the  right  of  action  accrues  from  the  happening  of 
the  contingency,  from  which  time  the  statute  will  begin  to  run,  and 
not  from  the  time  of  the  promise.*  So  in  assumpsit^  where  tlie  plaint- 
iff declared  that  the  defendant,  in  consideration  that  the  plaintiff,  at 
the  defendant's  request,  would  receive  A.  and  B.  into  his  house  as 


«  3  Salic.  420. 
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*  guests,  and  diet  them,  promised,  &c.  the  defendant  pleaded  mm  o^ 
sumvsit  infra  sex  annos^  upon  which  the  plaintiff  demurred,  and  it  ,wa» 
he  la  no  pica ;  for  the  defendant  cannot  m  such  case  plead  non  as* 
sumpsit  infra  sex  annos  but  actio  non  accrevit  infra  sex  annos ;  for  it  13 
not  material  when  the  promise  was  made,  if  the  cause  of  action  be 
within  the  3ix  years,  and  the  dieting  might  be  long  afterwards.*  Sa 
if  the  captain  of  a  ship  insured,  barratrously  carry  her  out  of  the 
course  of  the  voyage,  procure  her  to  be  condemned  in  a  vice-adinir 
rally  court,  sell  her,  and  deliver  her  up  to  the  purchaser,  it  is  only 
from  this  last  event  that  the  statute  of  limitations  begins  to  run,  as  be» 
tween  the  assured  and  the  underwriter.**  And  no  debt  accrues  on  a 
bill  payable  after  sighi^  until  it  be  presented  for  payment :  There- 
fore, the  statute  of  limitations  is  no  oar  to  an  action  on  such  a  bill, 
unless  it  has  been  presented  for  payment  six  years  before  the  action 
commenced.® 

There  is  no  statute  of  limitations  in  an  action  of  debt  on  bond.* 
But  where  the  bond  has  been  given  more  than  twenty  years  before 
the  commencement  of  the  action,  and  no  interest  has  been  paid  upoa 
it,  nor  any  acknowledgment  by  the  obligor  of  the  existence  of  the 
debt,  during  that  period,  the  law  in  general  w^ill  presume  it  to  be  satis- 
fied f  particularly  if  the  debt  be  large,  and  the  obligor  has  been  all 
along  m  good  circumstances.*'  And  the  defendant  shall  have  the 
benefit  01  this  presumption  on  the  plea  of  sohit  ad  diem^  unless 
interest  appears  to  have  oeen  paid  upon  the  bond,  after  the  time  men- 
tioned in  the  condition ;  in  which  case  he  must  plead  sohit  post 
*diem.«  So  where  a  bond  has  been  given,  or  interest  paid  [*18] 
upon  it,  within  twenty  years,  the  law  in  some  cases  will  presume  it  to 
be  satisfied ;  as  where  it  has  been  given  eighteen  or  nineteen  years, 
and  in  the  mean-time  an  accoxmt  has  been  settled  between  the  parties, 
without  taking  any  notice  of  the  demand  :**  but  in  that  case  the  pre- 
iiuraption  must  be  fortified  by  evidence  of  some  auxiliary  circum- 
stances ;*  though  after  a  considerable  length  of  time,  slight  evidence 
is  said  to  be  sufiicient.'^ 

This  doctrine  of  presumption  is  said  to  have  been  firet  taken  up  by 
Lord  Hale^^  who  thought  the  lapse  of  time  a  circumstance  from 
whence  a  jury  might  presume  payment.  In  this  he  was  followed  by 
Lord  'Holtj  who  held  that  if  a  bond  be  of  twenty:  years  standing, 
and  no  demand  proved  thereon,  or  good  cause  of  so  long  forbearance 
shewn,  on  sohit  ad  diem^  he  should  intend  it  paid.™  This  doctrine 
was  afterwards  adopted  by  Lord  Raymond^  in  the  case  of  Constable 
v.  SomerseU^  And  it  is  not  confined  to  actions  of  dtbt  on  bond ;  but 
the  like  presumption  has  been  made,  after  twenty  years,  in  an  action 

»  «  Salk.  422.  «  Ld.  Raym.  838.  S.  C.  k  1  Bar.  4.U   1  Durnf.  h  East,  271 . 

b  1  Campb.  539.  ^      i  Cnwp.  214.    1  Durof.  &  East,  270.  1 

e  2  TaanL  323.  CampS  ^7. 

d  Cowp.  109.                                        ^  k  1  Duruf.  &c  East,  272. 

«6Mo*l.  22.    11  Mod.  2.    I  Str.  652.  3        1  Id  271.  bnt  see  I  Chan.  Rep,  4.3.  47. 
P.  Wins.  395.  &G.    I  Bui\  434.     1    Hlac.    and  the  easels  refen-ed  to  in  Vin.  A.t>r  V^V 

Rep.   532.    4  Ilur.    1963.    Cowp.    lOy.  1    J^n^th  nf  Timet  52,  kc. 

Duruf.  k  East,  27a  n»  0  .VIotl.  22.  1 1  M o<!  2. 

'  I  Durof.  &  East, 271, 2.  n  1I»I.  I  Geo.  11.  at  GiUMhaU.^ 

*1  Str.  653, 


it  OF  ACTIOHS/&C. 

ofdebij^  OE  scire  fofiktB^  <m  a  judgment :  and  in  ^  late  case,  ^here  it 
appeared  that  the  bond  was  not  satisfied,  the  jury  under  particular 
ciircumstERces,  and  after  a  great  lapse  of  time,  presumed  it  to  have 
been  released* 

The  presumption  of  payment  howerermayin  general  be  rebutted^ 
by  shewii^  that  interest  has  been  paid  on  the  bond  within  twenty 
years,  or  that  the  obligor  has  acknowledged  the  existen6e  of  the  debt 
within  that  period,**  or  that  he  was  in  bad  circumstances,*  or  the  de- 
siand  trifling,^  or  that  he  has  ever  since  his  acknowledgment  resided 
abroad.^  But  where  there  was  no  evidence  of  payment,  or  of  any 
sort  of  acknowledgment,  for  more  than  thirty  years,  the  presumption 
*arising  from  lapse  of  timie,  of  a  judgment  bemg  satisfied,  was  r*19] 
Jlolden  not  to  be  rebutted,  by  evidehceof  the  defendant  having  been 
in  ambarrassed  circumstances,  and  in  the  opinion  of  those  who  knew 
him,  incapable  of  paying  the  debt  secured  by  the  judgment.**  In 
order  to  prove  the  payment  of  interest,  or  a  part  of  the  principal,  an 
Ridorsement  made  by  the  obligee  upon  the  bond,  within  twenty 
years,  is  allowed  to  be  evidence;* 'but  an  indorsement  made  after 
the  presumption  had  taken  place^  is  not  admissible*^ 

In  actions  for  zprong^,  particular  times  of  limitation  are  frequently 
appointed  by  statute,  different  from  tho^  in  common  cases.  Thus^ 
by  the  statute  24  Geo«  IL  c.  44.  §  8»  it  is  provided,  that  ^  no  action 
"  shall  be  brought  against  any  justice  of  the  peace,  for  any  thing 
^  done  in  the  execution  of  his  otlicc,  or  against  any  canHahle^  hcadi 
"  borough^  or  other  officer,  oc  person  acting  by  his  order  and  in  his 
*^  aid,  unless  commenced  within  jbix  calendar  months  after  the  act 
^  committed."  But  in  the  case  of  a  continued  imprisonment,  the 
magistrate  is  liable  to  answer  in  an  action  for  such  part  of  the  impri- 
sonment suffered  under. his  warrant,  as  was  within  six  calendar 
months  before  the  action  commenced  against  him.'  And  where  an 
.action  of  assault  and  false  imprisonment  was  brought  against  a  con- 
stable, who  has  exceeded  his  authority,  it  being  objected  that  the 
plaintiff  had  not  shewn  the  action  commenced  within  $ix  months, 
according  to  the  above  statute,  Lord  Kenyan  overruled  the  objection^ 
on  this  distinction ;  that  the  defendant  acted  colore  iyffkii^  and  not 
virtute  officii  $  and  said,  that  it  had  often  been  held,  that  a  constable 
acting  co/ore  o^ti  was  not  protected  by  the  statute,  where  the  act 
committed  is  of  such  a  nature  that  the  office  gives  him  no  authority 
to  do  it:  in  the  doing  erf  that  act  he  is  not  to  be  considered  as  an 
officer ;  but  where  a  man  doing  an  act  within  the  limits  of  his  oflicial 
authority,  exercises  that  authority  improperly,  or  abuses  the  discre- 
tion placed  in  him,  to  such  cases  the  statute  extends :  The  distinctioa 
is,^  between  the  extent  and  the  abuse  of  the  authority™.    But  wheiT  a 
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constable,  baying  a  magistrates  warrant  of  distress,  to  levy  a  church 
♦rate,  under  the  statute  63  Geo.  HI.  c.  127,  broke  the  door  of  and  ^120] 
entered  the  plaintiff's  dwelling  house ;  the  court  held,  that  ahhou^h 
he  thereby  exceeded  his  authority,  yet  that  no  action  could  be  main* 
tained  after  the  expiration  of  three  calendar  months.*  If  surveyors 
of  highways,  in  the  execution  of  their  office,  undermine  a  wall  ad- 
joining to  the  highway,  which  does  not  fall  till  more  than  three 
months  afterwardsy  they  are  subject  to  an  action  on  the  case,  not- 
withstanding the  clause  of  limitation  in  the  general  highway  act,  13 
Geo.  IIL.  c.  78.  §  81.  for  the  consequential  injury,  within  three 
raontlis  after  the  failing  of  the  wall.^  And,  by  the  statute  28  Geo. 
III.  c.  37.  §  23«  ^'  if  an  action  or  suit  shall  be  brought  or  commenced 
"  against  any  person  or  persons,  for  any  thing  by  him  or  them  done 
^  in  pursuance  of  that  or  any  other  act  or  acts  of  parliament  theft  in 
*'  force,  or  thereafter  to  be  made,  relating  to  his  majesty's  revenues 
^'  of  customs^ud  excise^  or  either  of  them,  such  action  or  suit  shall 
^  be  commenced  within  three  months  next  after  the  matter  or  thing 
"  done  :"*  On  which  statute  it  has  been  holden,  that  the  action 
must  be  commenced  within  three  months  from  the  time  of  the  ori- 
ginal seizure,  notwithstanding  the  pendency  of  process  in  the  Ex- 
chequer.'* By  some  later  statutes,  actions  against  the  treasurer  of 
the  West  Indict  or  Londxm  Dock  Company^  must  be  brought 
within  six  calendar  oiontfas  after  the  fact  committed.  And,  by  the 
statute  43  Geo.  III.  c.  99.  §  70.  for  consolidating  the  provisions  in 
the  acts  relating  to  the  dutiee  under  the  management  of  die  commis- 
sioners for  the  affairs  of  taxesy  "  if  any  action  or  suit  shall, be 
*•  brought  against  any  person  or  persons,  for  any  thing  done  in  pur- 
"  suance  of  that  act,  or  any  act  for  granting  duties  to  be  assessed 
"  under  the  regulations  of  that  act,  such  action  or  suit  shall  be  com- 
^  menced  within  six  calendar  months  next  after  the  fact  committed, 
•^  and  not  afterwards." 

To  take  a  case  out  of  the  statute  of  limitations,  it  is  usual  in  as- 
iwfnpsity  to  prove  a  promise  to  pay,  or  acknowledgment  of  the  debt, 
within  six  years  before  the  commencement  of  the  action.  And  a  cm^ 
*dUional  promise  has  been  holden  sufficient  for  this  pui-pose,  as  [*211 
well  as  an  absolute  one ;  as  where  the  defendant  said  to  the  plaintiff 
prove  your  debt^  and  I  will  pay  it*^  But  if  an  executor  bring  assvtnpsit 
cm  a  promise  made  to  his  testator,  and  the  defendant  plead  that  he 
made  no  promise  to  the  testator  within  six  years  ;  if  issue  be  joined 
thereon^  a  promise  to  the  executor  within  six  years  will  not  maiatain 
the  action.** 

It  was  formerly  doubted,  whether  a  bare  acknowledgment  of  the 
debt,  without  a  promise  of  payment,  was  sufficient  to  take  the  case 
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out  of  the  statute  ;  such  an  acknowledgment  being  only  considered 
as  evidence  of  a  promise :  as  in  trover^  where  a  demand  and  re- 
fusal are  not  holden  to  be  a  conversion,  but  only  evidence  of  it*  A 
bare  acknowledgment  however,"  and  that  of  the  slightest  nature,'* 
is  now  deemed  sufficient  to  prevent  the  operation  of  the  statute. 
And  where  the  defendant,  having  entered  into  a  guarantee  in  writing, 
and  become  liable  upon  it,  at  a  period  of  more  that  six  years  before 
the  commencement  of  the  suit,  verbally  promised,  within  six  years, 
that  the  matter  should  be  arranged ;  and  aftenvards,  on  an  action 
being  brought,  pleaded  actio  non  accrevit^  &c.  the  court  held,  that 
the  statute  of  frauds  having  been  once  satisfied,  by  the  original 
promise  being  in  writing,  it  was  not  necessary,  in  order  to  take 
the  case  out  of  the  statute  of  limitations,  that  the  latter  promise 
should  also  be  in  writing.**  If  an  agent  has  been  employed  to  pay 
money  for  work  done  for  the  defendant,  and  the  workmen  are  re- 
ferred to  him  for  payment,  an  acknowledgment  or  promise  to  pay 
by  him,  will  take  the  case  out  of  tlic  statute  of  limitations-**  So 
the  admission  of  the  wife,  who  was  accustomed  to  conduct  her 
husband's  business,  is  sufficient  to  take  Jthe  case  out  of  the 
statute  of  limitations,  in  an  action  against  the  husband.*  And  in 
an  action  against  a  husband,  for  goods  supplied  to  his  wife  for 
her  accommodation,  while  he  occasionally  visited  her,  a  letter  written 
by  the  wife,  acknowledging  the  debt,  within  six  years,  was  deemed 
•admissible  evidence  for  that  purpose.  An  acknowledgment  by  [*22l 
one  of  several  drawers  of  a  joint  and  several  promissory  note,  will 
take  the  case  out  of  the  statute,  as  against  any  one  of  the  other  drawers, 
in  a  separate  action  on  the  note  against  hira.^  So  where  one  of 
two  drawers  of  51  joint  and  several  promissory  note  having  be- 
come a  bankrupt,  the  payee  receives  a  dividend  under  the  com- 
mission on  account  of  the  note,  this  will  prevent  the  other  drawer 
from  availing  himself  of  the  statute,  in  an  action  brought  against 
him  for  the  remainder  of  the  money  due  on  the  note  ;  the  dividend 
having  been  received  within  six  years  before  the  action  brought.** 
And  m  an  action  against  A.  on  the  joint  and  several  promissory 
note  of  himself  and  B.,  to  take  the  case  out  of  the  statute  of 
h'mitations,  it  is  enough  to  give  in  evidence  a  letter  written  by 
A.  to  B.,  within  the  six  years,  desiring  him  to  settle  the  money.* 
But  it  is  not  sufficient  to  shew  a  payment  by  a  joint  maker  of 
the  note  to  the  payee,  within  six  years,  so  as  to  throw  it  upon 
the  defendant  to  shew  that  the  payment  was  not  made  on  account 
of  the  note  :  An  acknowledgment  by  one  drawer  in  such  case,  to 
bind  the  other,  must  be  clear  and  explicit.''  And  where  one  of 
two  joint  drawers  of  a  bill  of  exchange  became  bankrupt,  am 
the  indorsees  proved  a  debt  under  his  commission,  beyond  the  amount 
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of  the  bill,  for  goods  sold,  &c.  and  exhibited  the  bill  as  a 
security  they  then  held  for  their  debt,  and  afterwards  received  a 
dividend  ;  the  court  held,  in  an  action  by  the  indorsees  of  the  bill 
against  the  solvent  partner,  that  the  statute  of  limitations  was  a 
good  defence^  although  the  dividend  had  been  paid  by  the  assignees 
of  the  bankrupt  partner,  within  six  years.* 

If  a  letter  be  written  by  a  defendant  to  the  plaintiff's  attorney, 
on  being  served  with  a  writ,  couched  in  ambiguous  terms,  neither 
expressly  admitting  nor  denying  the  debt,  it  should  be  left  to  the 
jury  to  consider  whether  it  amounts  to  an  acknowledgment  of  the 
debt.**  And  if  there  be  a  mutual  account  of  any  sort  between  the 
*plaintiff  and  de*'^ndant,  for  any  item  of  which  credit  has  been  [*23l 
given  within  six  years,  that  is  evidence  of  an  acknowledgment  of 
there  being  such  an  open  account  between  the  parties,  and  of  a  prom- 
ise to  pay  the  balance,  as  to  take  the  case  out  of  the  statute.®  So 
if  a  defendant  admit  the  existence  of  a  debt,  which  would  otherwise 
be  barred  by  the  statute  of  limitations,  but  claim  to  be  discharged 
by  a  written  instrument,  which  does  not  amount  to  a  legal  discharge, 
he  shall  be  bound  by  his  admission.*  And  where  the  acceptor 
of  a  bill  of  exchange  acknowledged  his  acceptance,  and  that  he 
had  been  liable,  but  said  *that  "he  was  not  liable  then,  because 
"  it  was  out  of  date,  and  that  he  would  not  pay  it,  and  that  it 
"  w^as  not  in  his  power  to  pay  it,"  this  was  deemed  sufficient  to 
take  the  case  out  of  the  statute.*  So  it  is  sufficient  to  prove,  that 
a  demand  being  made  by  a  seaman  on  the  owner  of  a  ship,  fop 
wages  which  had  accrued  during  an  embargo,  he  said,  "  if  others 
'•  paid,  he  should  do  the  same."*"  And  a  promise  by  a  defendant, 
in  embarrassed  circumstances,*  to  pay  a  debt  by  instalments,  if  time 
were  given  him,  is  sufficient  to  take  a  case  out  0  the  statute.* 
But  a  note  written  by  a  debtor  to  an  executor,  ''  that  the  testator 
always  promised  never  to  distress  him  for  the  debt,"  is  not  evidence 
of  a  promise  to  pay  it,  made  to  the  testator  within  six  years."*  And 
where  the  acknowledgment  was,  "  I  had  the  money,  but  the  testa- 
"  trix  gave  it  to  me ;"  the  latter  words  were  held  to  qualify  the  gen- 
erality of  the  first  admission,  and  not  to  amount  to  a  new  promise 
or  confession  of  the  defendant,  sufficient  to  take  it  out  of  the  stat- 
ute.' So*where  the  defendant  had  said  to  the  plaintiff, "  I  owe  you 
"  not  a  farthing,  for  it  is  more  than  six  years  since ;"  the  court  held, 
jhat  this  was  not  to  be  left  to  the  jury,  as  evidence  of  an  admission, 
id  take  a  debt  out  of  the  statute  of  limitations.^  In  like  manner,  a 
qualified  admission,  by  a  party  who  relies  on  an  objection,  which, 
would  at  any  time  have  been  a  good  defence  to  the  action,  does  not 
lake  the  case  out  of  the  statute.*  So  where  a  defendant,  on  being 
applied  to  by  the  plaintiff's  attorney,  for  the  payment  of  a  debt, 


a  1  Carr.Si  AMW*?. 

b  4  Dunif.  hi  Kjisi,  7rtO. 

f  C  IHinif.  k  E-ist,  189. 

*\  0  Kgp.  Kr^i.  C6. 

e  If)  K^tt,4M^ti. 

f  4  Caii»i»h.  IS5.  and  sec  2  SUrk.  JVi.  Pri, 


g  2  Stork.  M.  Pri.  98, 
\\  6  TauDt.  210. 
i  6  Esp.  Hep.  67,  8. 

k  3  Tatint  380.  and  sec  4  Maiile  h,  Set. 
457.  accord. 
\  i^i9rk.M.Pri.7. 
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wrote  in  answer,  tliat  "  he  would  wait  on  the  plaintiff^  when  h« 
should  be  able  to  satisfy  him  respectmg  the  misunderstanding  which 
had  occuired  between  them,''  this  was  holden  not  to  be  such  an  ac- 
knowledgment of  a  debt,  as  would  bar  a  plea  of  the  statute  limitations ;, 
and  that  such  evidence  ought  not  to  be  left  to  a  jury,  as  a^ground  to  in- 
fer a  new  promise  to  pay#*  So  in  an  action  of  assumpsit  by  an  attorney, 
to  recover  his  charges  Relative  to  the  grant  of  an  annuity,  e\adence 
that  the  defendant  said,  "  he  thought  it  had  been  setded,  w^hen  the 
^  annuity  was  granted,  but  he  had  been  in  so  much  trouble  since, 
♦'  "  that  he  could  not  recollect  any  thing  about  it,''  was  holden  not  to 
i  be  a  sufficient  acknowledgment  of  the  debt,  to  take  it  out  of  the 

j^tatute  of  limitations,  and  ought  not  to  be  left  to  the  Airy,  as  evidence 

•  of  an  admission  of  such  debt;  although  the  plaintiff  proved  his  bill 
was  not  paid  at  the  time  of  granting  the  annuity.**  So  in  an  action 
by  an  executor,  for  the  balance  of  an  account,  a  warrant  of  attorney 

fiven  by  the  defendant  to  the  testator,  to  confess  a  judgment  for  such 
alance,  was  holden  not  to  be  sufficient  to  take  the  case  out  of  the 
statute  of  limitations.®  And  where  the  defendant,  on  being  ap- 
plied to  for  payment,  said,  **  1  think  I  am  bound  in  honour  to 
**  pay  the  money,  and  shall  do  it  whenj  am  able ;"  Lord  Kenycn 
ruled,  that  it  was  a  conditional  promise  only,  and  that  the  plaintiff 
was  bound  to  shew  that  the  defendant  was  then  of  sufficient  ability 
to  pay ;  adding,  that  it  had  been  so  ruled  before,  by  Lord  Chief 
Justice  Eyre,^    If  a  cause  of  action  arising  from  the  breach  of  a 

*  contract  to  do  an  act  at  a  specific  time,  be  once  barred  by  the 
statute  of  limitations,  a  subsequent  acknowledgment  by  the  party, 
that  he  broke  <\ie  contract,  will  not  it  seems  take  the  case  out  of 
the  statute*. 

In  order  to0iew  that  the  action  was  commenced  in  due  time,  a 
hiW  o{  Middlesex  or  latitat  in  the  King^S  Bench,*^  or  a  capias  quare  . 
clausumf regit  in  the  Common  Pleas^,  is  as  effectual  as  an  original 
*writ.  In  proceeding  against  Oipeer  of  the  realm,  corporation^  or  [*25] 
hundredors  on  the  statutes  of  hue  and  cry,  &c.  an  original  writ 
must  be  sued  out  in  both  courts,  for  avoidinc  the  statute  :  And 
where  a  member  of  the  house  of  Commons  is  defendant,  the  plaintiff 
must  proceed  for  that  purpose,  cidicr  by  suing  out  an  original  wTit, 
and  getting  it  rrturned  nihil^  or  by  6*7/  and  summons,  &c.  on  the 
statute  12  &  13  W.  III.  c.  3.  §  2.*  An  attachment  of  privilege  is 
holden  to  be  a  good  commencement  of  the  suit,*^  at  the  suit  of  an  at- 
torney^ even  though  it  be  informal.'  But  an  attachment  of  privilef  e 
in  the  Kbg's  Bench,  is  not  a  continuance  of  a  bill  of  Middlesex^  so  as 
to  avoid  the  statute."*    And  in  the  Common  Pleas,  an  original  writ  of 

a  1  Holt  JV*.  Pri.  380.  736.2  M.  Rnyra.  U41.  S.  C.  2  Rur.  961. 

h  1  Moore,  3 U).  1  i}luc  licit-  '215.  S.C.  3  Bar.  l'24l.  1  L31«c« 

c  2  Stork.  Al.  PrL  234.  Kcp,  31vJ,  S.  C. 

d  4  Esp.  Kep.  36.  but  see  2  Stu)k.  v\7.  PrL  g  2  Ul.  Ilaxm.  880.  Willcs,  258.  2  BUg- 

99.  in  Tiotitt  $emb,  contra  ;  ami  sec  -i  \i.  Ulac.  Rep.  \}25. 

11&.  3  Esp.  Rep.    159.  «i  Hftp.   Kcp.  184.  5  h  1  Lcr.  111.2Lrl.  Rami.  111.*. 

Esp.  Rep.  81. 1  New  Rep.  C.  i\  20.  i  Apjj^iwl.  Chap.  V.  §  24. 

e  2Campb.  160.  nnd  see  Pcake*8  CTid.  k  1  Show.  356.2  Salk.  420.  S.  C 

205. 1  llarn.  k  Al<l.  OZ.  1  2  nUno.  Rpp.  1131. 

f  Sty.  Rep.  156. 178. 1  Ski.  53.  60.  CaKh.  m  3  Durnf.  k  F.asi,  662. 
233.  8  I/I.  Rajm.  bS3<  1  Sir.  550.  2  Str. 
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quart  clausum  fregit^  upon  which  no  proceedings  were  had,  cannot 
oe  connected  with  another  writ  of  the  same  nature,  subsequently  is- 
sued.* As  against  an  attorney  or  officer  of  the  court  of  King's  Bench, 
or  a  prisoner  in  the  actual  custody  of  the  marshall  of  that  court,  the 
statute  can  only  be  avoided  by  filing  a  bill  with  the  clerk  of  the  de- 
clarations, in  the  King's  Bench  office;  which  bill  may  be  filed  in  va- 
cation, as  well  as  in  term-time.*  In  the  Common  Pleas,  the  biB 
against  an  attoniey  is  filed  in  the  Prothonotaries  office ;  and  to  avoid 
the  statute  of  limitations,  it  may,  it  seems,  be  filed  in  vacation.*  If 
a  plaint  be  levied  in  an  inferior  court,  in  due  time,  and  then  it  be  re- 
moved into  the  King's  Bench  by  habeas  ^orpas^  and  the  plaintiff  de- 
clare there  de  rwroo^  and  the  defendant  plead  the  statute  of  limitations, 
the  plaintiff  may  reply,  and  shew  the  plaint  in  the  inferior  court,  and 
that  will  be  sufficient  to  avoid  the  statute.**  In  the  Exchequer,  the 
suing  out  of  process  is  considered  as  the  commencement  of  proceed- 
ings by  information,  within  the  statute  of  limitations.® 

if  an  executor  take  out  proper  process  in  assumpsit^  witliin  a 

year  after  the  death  of  his  testator,  the  six  years  not  being  elapsed 

^before,  though  they  expire  within  that  period,  yet  it  will  be  [*^] 

sufficient  to  take  the  case  out  of  the  statute.'    So  if  assumpsit  be 

brought  in  proper  time,  but  the  plainti0[^^or  defendant  die  before 

judgment,  and  the  six  years  run,  his  exectitor  or  administrator  may 

notwithstanding  brins  a  fresh  action  f  provided  he  does  it  recently, 

or  within  a  reasonable  time.    What  shall  be  deemed  a  reasonable 

time,  in  this  case,  is  a  matter  of  considerable  doubt,  and  there  ore 

various  opinions  in  the  books  upon  the  subject*    In  Spencer'^s  case,^ 

it  is  said  to  be  entirely  in  the  discretion  of  the  court.     In  another 

case  it  is  said,  that  heretofore  they  used  to  allow  half  a  year,  but 

that  was  held  to  be  too  long,  and  therefore  they  allowed  but  thirty 

days.*      In  a  third  case,  a  year  was  said  to  be  a  reasonable  time  r 

And  this  opinion  was  adhered  to  in  a  subsequent  case,'  in  analogy 

to  that  part  of  the  statute,  which  authorizes  the  party  to  bring  a  new 

action,  within  a  year  after  the  reversal  of  the  judgment  by  writ  of 

error,"  &c.     But  whatever  may  be  the  precise  rule  upon- this  subject, 

it  seems  that  if  a  new  action  be  brought  within  half  a  year  after 

the  abatement  of  the  former,  it  would  be  sufficient  to  avoid  the 

statute." 


Previous  to  the  commencement  of  an  action,  it  is  sometimes  nc^ 
cessary  for  the  intended  plaintiff  to  make  a  request  or  demand^  or  to, 

a  S  Bos.  k  Pul.  SSa  but  ice  WiUet,  259.  g  9  Salk.  4^5.  Bui.  M.  Pru  150. 

(c.)  h  €  C(v  10. 

b  DoQg.  313,  14.  5  Dumf.  b  KatI,  173.  i  1  LiL  Kayra.S83. 1  Salk.  3S^.  S.  C.  and 

323.  hot  tee  Peake'i  Cm.  JTi.  Pri.  809.  see  1  Latw.'297. 

a  Imp.  C.  P.  565.  fa.)  6  Tauiit.  347,  S.  k  1  Lil.  Kayin.  434. 1  hatw,  956.  S.  C.  aad 

355. «  Manb.  50.  52.56.  8.  C.  see  6  Edw.  III.  32.  b.  Willee.  257.  faj 

d  18id.22S.lLev.  I4S.S.C.  lLd.naTra.  I  2  9tr.  907.  Fitflgib,  170.  289*  1  Barnard. 

553.2  Salk.  424.  2  Ld.  Raym.  SSI.  2  Su*.  K.B.935.S.C. 

719. 2  Ld.  Kaym.  1427.  S.  C  an  Cro.  Car.  294. 

e  Forresl,lt0.andie«2Prite,116.  n  Coirii.738.  740.  andiee  BalUtttme*  «a 
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give  notice  to  the  opposite  party,  for  completing  the  cause  of  action  \ 
and  after  it  is  completed,  some  things  are  required  to  be  done,  before 
the  action  is  brought.  In  order  ito  maintain  an  action  for  the  re- 
covery of  an  attorney's  bill  for  fees  and  disbursements,  at  law  or  in 
equity,  it  is  in  general  necessary,  by  the  statute  2  Geo.  II.  c.  23. 
§  23.  that  it  should  be  signed  by  the  attorney,  and  delivered  to  the 
party  to  be  charged  therewith,  a  month  at  least  before  the  action  is 
commenced.  A  notice  of  action  is  also  in  some  cases  required  to 
be  given,  to  the  party  or  parties  against  whom  it  is  intended  to 
be  brought,  in  order  to  give  them  an  opportunity  of  tendering 
*amends.»  Thus,  by  the  statute  24  Geo.  II.  c.  44.  §  1 .  it  is  enacted,  [*27] 
that "  no  writ  shall  be  sued  out  against,  nor  any  copy  of  any  process 
**  at  the  suit  of  a  subject  shall  be  served  on,  ^ny  justice  of  the  peace, 
*'  for  any  thing  by  him  done  in  the  execution  of  his  office,  until 
*'  notice  m  writmg  of  such  intended  writ  or  process  shall  have  been 
*'  deUvered  to  him,  or  left  at  the  usual  place  of  his  abode,  by  the  at- 
^  torney  or  agent  for  the  party  who  intends  to  sue  or  cause  the  same 
^  to  be  sued  out  or  served,  at  least  one  calendar  month  before  the 
^  suing  out  or  serving  the  same ;  in  which  notice  shall  be  clearly  and 
^  explicitly  contained  the  cause  of  action,  which  such  party  hath  or 
**  claimeth  to  have  again^  such  justice  of  the  peace :  on  the  back  of 
•*  which  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent, 
*'  together  w.th  the  place  of  his  abode  ;  who  shall  be  entitled  to 
*'  have  the  fee  of  twenty  shillings  for  the  preparing  and  serving  such 
"  notice,  and  no  more." 

It  has  been  deemed  sufficient  to  entitle  a  justice  to  the  benefit  of 
this  statute,  that  he  conceived  himself  to  be  acting  as  a  justice,  though 
•what  he  did  was  not  in  the  regular  execution  of  his  office.^  And  ac- 
cordingly, the  lord  of  a  manor,  who  was  also  a  justice  of  the  peace, 
was  helu  to  be  entitled  to  a  month's  notice  of  action  against  him, 
for  taking  away  a  gun  in  the  house  of  an  unqualified  person.^  So 
one  magistrate  who  had  committed  the  mother  of  a  bastard  to  prison, 
for  not  fiUating  the  child,  was  holden  to  be  entitled  to  the  notice  of 
action  required  by  the  statute,  though  by  the  18  Eliz.  c.  3.  §  2.  ju- 
risdiction over  the  subject  matter  is  given  to  two  magistrates.**  But 
no  notice  is  necessary,  to  support  an  action  against  a  person,  for  the 
penalty  given  by  the  statute  18  Geo.  II.  c.  20.  for  acting  as  a  justice, 
without  a  proper  quaUfication.*^  The  notice  to  a  justice  of  the  peace 
must  express  the  nature  of  the  writ  or  process  intended  to  be  sued  out, 
as  well  as  of  the  cause  of  action  :^  And  where  the  notice  was  not  indors- 
ed with  the  place'  of  abode  of  the  attorney,  but  concluded  thus — 

**  Given  under  my  hand  at  Durham^  this *day  of ,."  &c.  [*28] 

it  was  deemed  insufficient.^^  But  a  notice  to  a  magistrate  need  not 
gpecify  the  form  of  action  intended  to  be  brought :  It  is  sufficient  if  it 


a  Append.  Chap.  I.  §  1,  Arc.  J^,  S,  The 
Tefereoces  are  to  toe  /{fth  edition  of  the 
JPrctctical  Formt^  which  were  originally  in- 
tended as  an  Appendix  to  the  Practice,  and 
tore  referred  to  accordingly  thixyighout. 

b  Bird  v.  Gvnston,  B.  24  Gea  llf.  K.  B. 
wd  8e«  9  East,  365.  3  Camph*  843>  3  MaulQ 
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f  Taylor  v.  Femoick,  ^f.  ^  Geo.  III.K.  B. 
3  Bos*  &  Pal.  553.  (a. J  S.  C.  cited. 
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state  the  writ  or  process,  and  the  came  of  action.*  Where  notice  of 
action  is  given  to  a  magistrate,  under  the  24  Geo.  II.  c.  44.  it  is  suffi- 
cient, in  indorsing  the  attorney's  name,  to  put  the  initial  only  of  his 
Christian  name,  with  his  surname,  and  place  of  abode,  in  words  at 
length.**  And  the  attorney  giving  the  notice,  may  describe  himself 
generally  of  the  town  in  which  he  resides,  as  "  of  Birmingham  :"• 
tnoueh  where  he  described  himself  in  the  notice  as  of  a  place  in 
London,  which  in  fact  was  in  Westminsler^  it  was  holden  to  be  fatal.** 
If  the  action  be  brought  against  a  justice,  for  any  thing  done  under  a 
conviction  which  has  been  quashed,  the  notice  must  state  that  it  was 
done  maUdoasly^  and  without  any  reasonable  or  probable  cause; 
and  the  action  must  be  an  action  upon  the  cast.^ 

In  like  manner,  by  the  statute  28  Geo.  III.  c.  37.  §  25.*"  "  no  writ 
"  or  process  shall  be  sued  out  against  any  officer' of  the  customs  or 
"  excise,  or  against  any  person  or  persons  acting  by  his  or  their 
"  order,  in  his  or  their  aid,  for  any  thing  done  in  the  execution 
*•  or  by  reason  of  that  or  any  other  act  or  acts  of  parliament  then 
'*  in  force,  or  thereafter  to  be  made,  relating  to  the  said  revenues, 
"  or  either  of  them,  until  one  calendar  ntonth  next  after  notice  in 
**  writing  shall  have  been  deUvered  to  him  or  them,  or  left  at  the 
**  usual  place  of  his  or  their  abode,  by  the  attorney  or  agent  for 
•*  the  person  or  persons  who  intends  or  intend  to  sue  out  such  writ  or 
**  process  as  aforesaid ;  in  which  notice  shall  be  clearly  and  explicitly 
"  contained  the  cause  of  action,  the  name  and  place  of  abode  of 
^  the  person  or  persons  in  whose  name  such  action  is  intended  to 
**  be  brought,  and  the  name  and  place  of  abode  of  the  said  attorney 
*^  or  agent :»  And  that  a  fee  of  tvsenty  shillings,  and  no  more,  shall 
"  be  paid  for  the  preparing  and  ser\ing  of  every  such  notice."  And 
notice  of  action  against  a  custom-house  officer,  for  breaking  the 

*plaintifrs  dwelling  house  in  C street,  in  the  parish  of  [*29] 

G ,  is  not  a  sufficient  notice  of  the  plaintiflPs  place  of  abode.^ 

An  extra  man,  not  appointed  by  the  board  of  excise,  is  holden  to  be 
entitled  to  the  benefit  of  this  act ;  or  at  least  he  is  entitled  to  it,  as 
a  person  acting  under  an  excise  officer,  if  he  be  sent  to  make  n 
search,  though  no  regular  officer  be  present.'  And  an  excise  officer 
is  entitled  to  notice,  before  an  action  is  brought  against  him,  for  an 
act  not  warranted  by  his  official  capacity,  if  done  bond  fide.,  in  the 
supposed  execution  of  his  duty;  such  as  the  assaulting  of  an  inno- 
cent person,  whom  he  suspects  to  be  a  smuggler  employed  in  running 
goods  '?^  for  otherwise,  he  would  never  be  entitled  to  notice,  except  in 
cases  where  he  did  not  need  it.*  But  where  a  revenue  officer,  nav- 
ing  seized  goods  as  forfeited  which  were  not  liable  to  seizure^  takes 
a  sum  of  money  of  the  owner  to  release  them,  an  action  for  money 

had  and  received  will  lie  to  recover  it  back,  though  the  officer  has 

t 

1  «  Campb.  11^6.  S<\  32.  and  34  Goo.  HI.  less.  «.  c  K7.  §  35. 
b  7  Taunt.  6.1. 2  Marsh.  377.  S.  C.  g  Append.  Chap.  1.  §  7, 8,  9. 

0  3 Boa. t(  Pul.  551,  h  3  laant.  127. 

d  6  EsiK  Hep.  138.  i  2  Smith  R.  290. 

e  Stat  43  Geo.  IlI.e.  141.  and  see  12  Bait,       k  5  Uarnf.&c  Kast,  1. 
67. 16  Eut,  13. 1  Marsh.  220.  1  Per  jMvrrence,  J.  2  Smith  B.  223.  and 

f  And  Me  the  lUlates  23  Geo.  III.  c.70.  ^  see  9  East,  36J.  3  Campb.  24.2. 
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not  had  a  month^s  notice  previous  to  bringing  the  action.*  The 
month  begins  the  da  v  on  which  the  notice  is  sen-ed  ;^  and  the  action, 
we  have  seen,^  must  be  brought  within  three  months  (which  are  holden 
to  be  lunar  months,)  after  the  cause  of  it  accrued :  so  that  the  notice 
must  be  served  one  calendar  month  at  least  before  the  expiration  of 
three  lunar  months  from  the  time  of  the  cause  of  action. 

The  statute  39  Geo.  III.  c.  69.  §  184.  directs,  that  the  West-India 
Dock  Conwany  shall  sue  in  the  name  of  their  treasurer,  in  all  actions 
by  or  on  behalf  of  the  compaAy,  and  that  he  shall  be  sued  for  the  re- 
covery of  any  claim  or  demand  upon,  or  of  any  damages  occasioned 
by  the  company;  and  §  185.  after  extending  tjie  protection  of  the 
statute  124  Geo.  II.  c.  44.  for  privileging  justices  of  peace,  in  actions 
brought  against  them  as  such,  to  the  Lord  Mayor  and  Aldermen  of 
Londmy  acting  urider  this  act  beyond  the  limits  of  the  city,  directs 
that  ''  no  action  shall  be  commenced  against  any  person  or  personsy 
^  for  any  thing  done  in  pursuance  or  under  colour  of  thisdcl^  until  after 
^'fourteen  days  notice  in  writing,  or  after  *tcndcr  of  amends,  [*30] 
«c.  :"*  upon  which  it  has  been  holden,  that  the  treasurer  of  the  corn- 
pan  v  is  a  person  within  tlie  said  clause ;  and  being  sued  for  an  act  done 
by  the  company^  which  induced  an  injury  to  the  plaintifis,  was  entitled 
to  such  notice  before  the  action  brought.®  By  the  statute  43  Geo. 
III.  c.  99.  §  70.  for  consolidating  the  provisions  in  the  acts  relating  to 
the  duties  under  the  management  of  tne  commissioners  for  the  afl&irs 
of  ta^es^  "  no  writ  or  process  shall  be  sued  out  for  the  commencement 
"  of  any  action  or  suit,  against  any  person  or  persons,  for  any  thing 
"  done  in  pursuance  of  that  act,  or  any  act  for  granting  duties  to  be 
"  assessed  under  the  regulations  of  that  act,  until  one  calendar  month 
"  next  after  notice  in  writing  shall  have  been  delivered  to,  or  left  at 
"  the  usual  place  of  abode  of  such  person  or  persons,  by  the  attorney 
"  or  agent  for  the  intended  plaintiff  or  plaintiffs ;  in  which  notice  shall 
"  be  Clearly  and  completely  contained  the  cause  and  causes  of  action, 
"  the  name  and  place  or  places  of  abode  of  the  intended  plaintiff  or 
**  plaintiffs,  and  of  his  or  their  attorney  or  agent :  and  no  evidence 
"  shall  be  given  on  the  trial  of  such  action  or  suit,  of  any  cause  of 
"  causes  of  action,  other  than  such  as  is  or  are  contained  in  such  no- 
"  tice."  And  by  the  statute  57  Geo.  III.  c.  99.»§  40.  "  no  writ  shall 
*'  be  sued  out  against,  nor  any  copy  of  any  process,  at  the  suit  of  any 
"  informer,  be  ser\'ed  upon  any  spiritual  person,  for  any  penalty  or 
"  forfeiture  incurred  under  any  oi  the  provisions  of  that  act,  until  a 
*'  notice  in  writing  of  such  intended  wnt  or  process,  shall  have  been 
**  delivered  to  him,  or  left  at  the  usual  or  last  place  of  his  abode,  and 
"  also  to  the  bishop  of  the  diocese,  by  leaving  the  same  at  the  reg* 
"  istry  of  his  diocese,  by  the  attorney  or  agent  for  the  party  who 
"  intends  to  sue  or  cause  the  same  to  be  sued  out  or  serveu,  one  cal- 
"  endar  month  at  the  least  before  the  suing  out  or  serving  of  the 
"  same ;  in  which  notice  shall  be  clearly  and  explicitly  contained  the 

n  4  Daraf.  k  East,  4S5.  and  tec  5  East,  d  And  see  the  statute  39  &  40  Geo*  HL  ^ 

192.  i  Ram.  &  Aid*  42.  occorcL  bot  see  4  47.  §  t61.  in  whioh  there  ai-e  similar  proriaooi 
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**  cause  of  action,  which*  such  parly  hath  or  claimeth  to  have,  and 
*'  the  penalty  or  penalties  for  which  such  person  intends  to  sue ;  and 
"  on  the  back  of  which  notices  respectively  shall  be  indorsed  the 
"  name  of  such  attorney  or  agent,  together  with  the  place  o{  his 
"  abode  :  and  no  such  notice  shall  be  given  before  the  fii;st  day  of 
*'  Aprils  in  the  year  next  after  any  such  penalty  or  penaltieg  shall  have 
"  been  incurred." 

*It  is  not  necessary  to  give  a  notice  of  action,  on  the  statute  [*31] 
43  Geo.  IIJ.  c.  99.  §  70.  where  assumpsit  is  intended  to  be  brought, 
for  money  had  and  received,  to  recover  the  amount  of  an  excessive 
charge  made  hj  the  defendants  as  collectors,  on  a  distress  for  ar- 
rears of  taxes.*  And  a  separate  notice  to  each  of  several  persons 
intended  to  be  sued  in  trespass^  has  been  deemed  sufficient  to  found 
a  jomt  action  against  all  of  them,  for  things  done  in  pursuance  of  an 
act  of  parliament;  although  none  of  the  other  persons,  who  were  af* 
terwanls  joined  in  the  action,  were  named  in  the  notice  to  either  of 
them.*  But  where  one  person  acted  as  clerk  to  two  public  bodies, 
and  a  notice  of  action  required  by  statute  was  given,  addressed  to 
him  as  clerk  to  pne  body,  the  cause  of  action  arising  under  the  au-  * 
thority  of  the  other  body,  the  court  of  Conmion  Pleas  held  that  the 
notice  was  insufficient.^ 

For  the  protection  of  constables,  &c.  acting  in  obedience  to  the 
warrant  of  a  magistrate,  it  is  enacted  by  stat.  24  Geo.  II.  c.  44.  §  6. 
that  ^  no  action  shall  be  brought  against  any  constable,  headborough, 
"  or  other  officer,  or  against  any  person  or  persons  acting  by  his  or- 
"  der  and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant 
"  under  the  hand  or  seal  of  any  justice' of  the  peace,  .until  demand 
"  bath  been  made,^  or  left  at  the  usual  place  of  his  abode,  by  the 
'*  party  or  parties  intending  to  bring  sucn  action,  or  by  hLs,  her  or 
**  their  attorney  or  agent,  in  writing,  signed  by  the  party  demanding 
"  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
**  hath  been  refused  or  neglected  K)r  the  space  of  six  days  after  such 
"  demand :  And  in  case,  after  such  demand  and  compliance  there- 
^  with,  any  action  shall  be  brought  against  such  constable,  &c.  witli- 
^  out  making  the  justice  or  justices  who  signed  or  scaled  the  said 
"  warrant  defendant  or  defendants,  that  on  producing  and  proving 
"  such  warrant  at  the  trial  of  such  action,  tne  jury  shall  give  their 
"  verdict  for  the  defendant  or  defendants,  notwithstanding  any  de- 
^  feet  of  jurisdiction  in  such  justice  or  justices." 

**  And  if  such  action  be  Drought  jointly  against  such  justice  or 
"justices,  and  also  against  such  constable,  &,c,;  then  on  proof  of 
**  such  warrant,  the  jury  shall  find  for  such  constable,  &c.  notwith- 
**  *standing  such  defect^of  jurisdiction  as  aforesaid :  and  if  the  [*32] 
•*  verdict  shall  be  giyen  against  the  justice  or  justices,  in  auch  case 
"  the  plaintiff  or  plaintiffs  shall  recover  his,  her  or  their  costs  against 
"  him  or  them ;  to  be  taxed  in  such  manner,  by  the  proper  officer,  as 
"  to  include  such  costs  as  the  plaintiff  or  plaintiffs  are  liable  to  pay  to 


b  «  Price,  196. 
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^'  the  defendant  or  defendants,  for  whom  such  verdict  shall  be 
«  found." 

The  intent  of  these  provisions  was  to  prevent  the  constable  or  other 
officer,  when  acting  in  obedience  to  his  warrant,*  from  being  answer- 
able, on  account  of  any  defect  of  jurisdiction  in  the  justice  :  There- 
fore if  an  officer  seize  goods,  in  obedience  to  the  warrant  of  a  magis- 
trate, whefber  that  warrant  be  legal  or  not,  he  cannot  be  sued,  until  a 
previous  demand  has  been  made  of  a  copy  of  it.**  And  a  constable 
executing  the  warrant  of  a  justice  of  peace,  if  sued  in  trespass  with- 
*out  the  magistrate,  is  within  the  protection  of  the  statute,  and  entitled 
to  a  verdict,  on  proof  of  such  warrant ;  having  first  complied  with 
the  plaintifi*'s  demand  of  a  perusal  and  copy  of  it,  before  tne  action 
brought,  though  not  within  six  days  after  such  demand,  as  the  act 
directs.**  But  where  a  constable  of  one  hundred  took  upon  him  to 
execute  a  warrant  out  of  his  own  hundred,  directed  to  the  constable 
of  another  hundred  by  name,  "and  to  all  other  peace  officers  in  the 
"  county  of  Kent ;"  tins  was  holden  not  Jo  be  a  case  within  the  pro- 
tection of  the  statute.**  So  where  goods  were  taken  under  a  warrant 
of  distress,  gpanted  by  a  justice  of  peace  for  the  county  of  Keni^ 
directed  to  the  constables  of  the  lower  half-hundred  of  C.  and  G.  in 
the  county  of  Kent ;  if  it  turn  out,  that  the  warrant  was  executed 
within  the  jurisdiction  of  the  cinque  ports,  and  not  in  the  county  of 
Kent^  the  constables  who  executed  it  are  not  entitled  to  the  benefit 
of  the  statute,  but  may  be  sued  in  trespass^  without  the  magistrate 
being  made  a  defendant.*  And  where  tlie  defendants,  in  order  to 
levy  a  poor's  rate  under  a  warrant  of  distress  granted  by  two  magis* 
trates,  broke  and  entered  the  plaintiflPs  house,  and  broke  the  windows, 
&c.  the  court  held  that  they  misht  be  sued  in  trespass^  without  a  pre- 
vious demand  of  the  perusal  ana  copy  of  the  warrant.^ 

*It  has  been  determined,  that  a  churchwarden  or  overseer  of  the  [*33] 
poor,  taking  a  distress  for  a  poor's  rate  under  a  warrant  of  magistrates, 
IS  entitled  to  the  protection  of  the  statute',  in  having  the  magistrates 
made  defendants  .with  him,  in  an  action  of  trespass.^  But  an  action 
of  replevin  is  holden  not  to  be  an  action  within  the  meaning  of  the 
statute.**  And  the  act  extends  only  to  actions  of  trespass  or  tort : 
Therefore,  where  an  action  for  money  had  and  received  was  brought 
against  an  officer,  who  had  levied  money  on  a  conviction  by  a  justice 
of  the  peace,  the  conviction  having  been  quashed,  it  was  holden  that 
a  demand  of  a  copy  of  the  warrant  was  not  necessary.'  In  cases  to 
which  the  act  appUes,  if  the  plaintiflf's  attorney  make  out  two  papers 
precisely  similar,  purporting  to  be  demands  of  a  copy  of  the  warrant, 

{)ursuant  to  the  statute,  and  sign  both  for  his  client,  and  then  de- 
iver  one  to  the  defendant,  the  other  will  be  sufficient  evidence  at  the 
trial.** 
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PERUSAL  AND  C»PY  OP  WARRANT.  3S 

Having  thus  stated  what  is  necessary  to  be  done  by  the  plaintiff, 
before  the  commencement  of  the  action,  it  may  be  proper  to  add, 
that  where  it  is  meant  to  be  defended  on  the  ground  of  a  tender  of  the 
debt,  such  tender  should  be  made  before  the  action  is  brought :  And 
a  tender  of  suflBcient  amends  may  also  be  made,  by  the  statute  21 
Jac.  1.  c.  16.  §  5.  in  an  action  for  an  involuntary  trespass  to  real  pro- 
perty.* 

a  1  Str.  549. 
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Op  the  jurisdiction  oj-  thi:  COURTS  or  KING's  BENCH, 
COMMON  PLEAS,  and  EXCHEQUER  op  PLEAS,  w  PER- 
SONAL ACTIONS;  and  op  the  JUDGES,  and  OFFICERS 
OF  TBB  COURTS. 

J.  HE  Court  of  King^s  Bench  has  an  orkinal  jurisdiction  in  a^ 
tions  for  trespasses  vi  4t  arm\S4f  committed  in  Middlesex^  or  other 
county  where  the  court  sits:*  and  it  has  by  degrees  acquired  a 
jurisdiction,  which  it  exercises  by  or^nal  »n(,  agamst  peers  of  the 
reahn,  and  members  of  the  house  of  commons :  and  against  corporor 
tiofu,  and  hundredors  on  the  statutes  of  hue  and  cry,  &x:* ;  and  in 
all  personal  actions,  brought  agabst  any  person  not  being  a  prisoner 
in  the  actual  custody  of  the  marshal,  nor  privileged  as  an  attorney  or 
officer  of  the  court.  It  has  likewise  jurisdiction  by  bill^  in  all  per* 
^nal  actions,  brought  against  pmoner^  in  the  actual  custody  of  the 
marshal,  or  persons  who  have  put  in  bail  upon  a  cq>i  corpus  or 
hahea»  corpus^  and  who  are  still  for  this  purpose  supposed  to  be  in 
custody.**  On  which  latter  ground,  the  court  is  enabled  by  a  fiction 
to  hold  plea  by  6t7/,  in  all  personal  actions  whatever;  for  on  feigning 
a  complaint  of  trespass,  over  which  the  court  has  an  inherent  jurisdic-* 
tion,  the  plaintiff  is  allowed,  when  the  defendant  is  brought  in  on 
such  complaint,  to  waive  or  abandon  it,  and  to  exhibit  his  hill  and 
declare  against  him  as  a  prisoner,  for  any  other  species  of  injury.^ 
This  Court  has  also  jurisdiction  m  all  personal  actions,  brought  by  or 
against  its  attomies  and  officers  f  who  are  entitled  to  sue  therein  by 
'  '^cUtachment  of  privilege,  and  must  be  sued  by  bill :  And  members  [*35] 
of  the  house  of  commons  may  be  sued  therein  by  bill  and  summons, 
&c.  in  consequence  of  the  statute  12  &  13  W.  III.  c.  3.  §  2. 

The  court  of  Conunon  Pleas  has  a  concurrerU  jurisdiction  with  the 
court  of  King's  Bench^  in  all  personal  actions.  This  jurisdiction  is 
exercised,  first,  by  original  writ,  issuing  out  of  Chancery ;  which 
ijowever  is  seldom  issued,  except  where  it  is  necessary  in  conse- 

M  Trre'sjuafitixariit  ^8«  thnt  in  partimilar  vliich  it  exercises  iu  cirH 
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quence  of  a  writ  of  error,  on  a  judgment  by  default :  Secondly,  by 
vrrit  of  cepias  quart  clausumfrtgit^  which  supposes  an  original  to  have 
issued,  and  is  the  ordinary  mode  of  commencing  actions  in  this 
court  3  Thirdly,  by  altachmmi  of  privilege,  at  the  suit  of  attomies 
and  officers  of  the  court:  and  fourthly,  by  bill  against  attomies  and 
officers,  or  members  of  the  house  of  commons.  This  court  has  also 
jurisdiction,  txclvsive  of  the  King^s  Bench,  in  all  rtal^  and  the  greater 
part  of  mixed  actions :  and  writs  o[  habeas  carpus  dud  prohibition  may 
oe  moved  for  therein,  as  well  as  in  the  King's  Bench ;  though  it  is 
more  usual  to  move  for  the  writ  of  habeas  corpus  in  the  latter  court« 

It  should  ako  be  observed,  that  personal  actions  are  either  conh 
menced  originally,  by  the  means  which  have  been  stated,  in  the; 
courts  of  Kmg's  Bench  and  Common  Pleas ;  or  are  removed  thither 
from  inferior  courts,  by  writ  of  certiorari  or  habeas  corpus  before 
judgment,  or  by  writ  of  error  after  judgment,  from  such  as  are  of 
record ;  or  by  writ  of  pone^  recordari  facias  lomulam^  or  accedas 
ad  curium  before  judgment,  or  by  writ  ot  fake  judgment  afterwards, 
from  such  as  are  not  of  record :  and  both  courts  have  the  power  of 
punishing  their  own  officers,  or  other  persons,  for  a  contempt,  by  o/- 
tachmenU 

The  court  of  Pleas  in  the  Exchequer  is  holden  before  the  barons  f 
and  has  jurisdiction  of  all  causes  which  concern  the  king's  profit  or 
revenue^^  as  of  debts  or  duties  to  the  king  f  and  of  matters  which 
relate  to  tenures  of  the  kin£  in  capite^  as  of  an  honour  or  manor,*^ 
&c«  or  which  concern  the  lands,  rents,  franchises,  hereditaments, 
^^oods  and  chattels  of  the  king.^  So  one  who  is  indebted  to  the  [*36] 
kmg  may  sue'his  debtor  in  the  court  of  Pleas  in  the  Exchequer,  upon  a 
suggestion  of  ouo  immi^,  &c.  or  that  he  is  thereby  the  less  able  to 
satisfy  his  majesty,  the  debts  which  he  owes  to  him/  And  the  coiut 
of  Pleas  has  jurisdiction  in  all  personal  actions,  where  the  plaintiff  or 
defendant  has  privilege  as  an  officer  or  minister,*  or  the  defendant  is 
a  prisoner,'^  of  the  court.  But  the  plaintiff  cannot  proceed  in  this 
court  by  oWgtruii  writ ;  and  therefore  the  defendant  cannot  be  out- 
lawed therein.* 

There  are  three  sorts  of  privilege  in  this  court:  First,  as 
debtor ;  secondly,  as  accountant ;  and  thirdly,  as  officer  of  the  court. 
Against  the  first  of  these,  any  man  who  hath  a  special  privilege  in 
another  court,  as  an  officer  of  the  court  or  attorney,  shall  have 
his  privileee.  But  if  an  accountant  begin  his  suit  here,  no  privilege 
shall  be  allowed  elsewhere ;  because  he  has  a  special  privilege,  br 
reason  of  his  attendance  to  pass  his  account,  in  which  the  king  liath 
a  particular  concern.  The  same  holds  with  regard  to  an  officer  of 
ih^  court ;  If  he  commence  a  suit  here,  no  privilege  in  another  court 
shall  prevail  against  him ;  because  his  attendance  here  is  requisite, 

•  4  loft  109.  f  9  Inst  551.  4  lQ«t.  112.  Plowd.  9D8.  o. 
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^nd  bin  privilege  here  is  first  attached  by  commenciBg  his  suit.  But 
^ben  tbe.  accountant  bas  fini&hed  his  account,  and  reduced  it  to  a  cer- 
tainty, so  that  it  is  become  a  debt^  then  he  is  only  privileged  as  a 
general  debtor*  So  a  servant  to  an  officer  or  minister  of  the 
tpurt  haff  no  privilege  a^;ainst  a  privileged  person  elsewliere.*  And 
accordingly,  where  the  plaintiff,  as  debtor  to  the  king,  and  treasurer  of 
the  navy,  exhibited  his  bill  in  this  court,  and  the  defendant  pleaded 
bis  privilege,  as  one  of  the  six  clerks  in  Chancery,  under  the  ^at 
seal ;  Hale  chief  baron  and  the  court  held,  that  a  general  privilege 
a^  debtor,  will  not  hold  against  a  special  privilege ;  but  a^inst  a 
general  privilege  it  will:  and  a  privilege  as  accountant  will  hold 
against  a  special  privilege  in  another  court,  as  officer  of  the  court  or 
ouierwise ;  though  it  be  not  allied,  that  he  has  entered  upon  his 
account :  And  in  this  case  the  plaintiff,  being  treasurer  of  the  navy, 
*is  60  ipso  an  accountant  in  the  Exchequer  :^  But  it  must  be  [*37] 
averred,  that  he  is  present  in  court  on  his  account.® 


The  judges  of  the  courts  of  King's  Bench  and  Common  Pleas  are, 
.  in  each  court,  the  Lord  Chief  Justice,  created  by  writ,  and  three 
puisne  judges,  created  by  letters  patent ;  who,  by  the  statute  1 2  &  13 
W.  III.  c.  ^  hold  their  places  quamdiu  bene  se  gesserint^  and  not,  as 
formerly,  durante  bene  placito ;  In  the  court  of  Pleas  in  the  Exchequer 
the  judges  are  the  Chief  Baron,  and  three  puisne  barons,  who  are 
created  by  letters  patent  f  and  were  formerly  barons  and  peers  of 
the  realm.*"  And  by  the  statute  1  Geo.  III.  c.  23.  ehactea  at  the 
earnest  recommendation  of  the  king  himself  from  the  throne,  the  jud- 
ges are  continued  in  their  offices  during  their  good  behaviour,  not- 
withstanding any  demise  of  the  crown,  (which  was  formerly  holden^ 
immediately  to  vacate  their  seats,)  his  majesty  having  been  pleased  to 
declare  that  he  looked  upon  the  independence  and  uprightness  of  the 
judees  as  essential  to  the  impartial  administration  of  justice ;  as  one 
of  the  best  securities  of  the  rights  and  liberties  of  his  subjects ;  and 
as  most  conducive  u>  the  h<mour  of  the  crown.s 

The  officers  of  the  court  of  King's  Bench,  on  the  cromn  side,  are 
the  clerk  of  the  crown^  or  king's  coroner  and  attomtv^  usually  called 
the  master  of  the  crown  office,  who  holds  his  place  tor  life,  by  letters 
patent  under  the  great  seal,  and  has  the  appointment  of  the  secondary 
clerk  of  the  rules,  examiner,  calendar  keeper,  clerk  of  the  grand  ju- 
ries, and  clerks  in  court ;  and,  on  the  dvil  side,  the  prothmotary  or 
chief  clerk  for  enrolling  pleas,  in  civil  causes  depending  between  party 
and  party,  on  the  plea  side  of  the  court ;  and  particularly  by  bitt^g 

»  Hardr.  365.  tit  Courts^  D.  10. 

b  I  lardr.  3lC.  and  §ee  Bro.  Abr.  tit.  Privi-  f  *2  Ld.  Raym.  747. 

Itre,  16.  -is.    I  Lutw  44. 46.    Sty.  Rep,  339.  g  Com.  Joiirn  3  Mar.  1761. 

W.Jon.  488.2  Salk*  546.  h  Show.  P.  C.  111.  and  eee  Cas.   *«f»»^ 

e  Uixk  .\br.  tit.  Brief,  348*  and  aee  M«r.  Talb  97- 

£x.Pr.  143,4.  i  i  c;k«C«fi«20.  Show.  P.  C  UK  SfciQ» 

d  Mad.  SS-i  4In8t  117.  354, 

e  4  lost.  103.  in  marg',  and  see  Com,  l>i%* 
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This  latter  officer  is  appointed  for  life,  by  the  chief  justice  of  the  c«urt 
for  the  time  being ;  and  has  the  appointment  of  the  ^secondary  [*38] 
OP  deputy  to  the  chief  clerk,  usually  called  the  masttr  of  the  King's 
;         Bench  office,  and  his  assistant^  the  clerb  of  the  rvhs^  the  clerk  of  tnc 
I        papers^  the  clerk  of  the  declarations^  the  clerk  of  the  common  baih^ 
posteas  and  estreats^  the  clerk  of  the  dockets^  commitments  and  satisfac- 
tions^ and  the  signer  of  the  writs ;  all  of  whom,  except  the  master  and 
his  assistant,  and  the  signer  of  th^  writs,  hold  their  places  for  life,  by 
j^         writing  under  the  hand  and  seal  of  the  chief  clerk ;  and  most  of  ihera 
have  oeputies,  to  assist  in  the  execution  of  their  offices. 
Other  officers  appointed  by  the  chief  justice  are  the  filacers^  exi- 
^        gmter^  and  clerk  of  *  the  outlawries^    for  proceedings  by  original 
\        writ ;  and  the  clerk  of  the  treasury^  and  keeper  of  the  writs  and  re- 
I         corcfe  of  the  court  commonly  called  the  custos  brevinmJ^      The  office 
I        of  custos  brerium^  as  well  as  that  o{  prothonotary^  has  usually  been 
f        cranted  for  the  lives  of  two  persons,  and  the  survivor  of  them  :  and 
•     we  cusios  brevium  has  annexed  to  his  office,  the  making  up  of  records 
ofnisiprrus^  except  in  Middlesex  ;  and  appoints  the  clerk  of  the  inner 
and  upper  treasury,  the  clerk  of  the  outer  treasury,  the  bag-bearer, 
and  the  clerks  of  nisi  prttw,  for  making  up  the  above  records. 
The  chief  justice  also  appoints  the  clerk  of  the,  errors  ;  and  the 
clerk  of  rusi  prius  for  Middlesex^  whose    business  it  is   to  ttan-  . 
scribe  from  the  plea  rolls,  the  records  of  nm/?nta  in  that  county 
'        ihd  to  examine  and  seal  the  same,  and  to  receive  and  file  the  war- 
rants of  attorney  on  the  plea  side  of  the  court.    The  three  other 
!         judges  have  the  appointment  of  signer  of  the  bills  of  Middlesex  ;  and 
I         each  of  the  judges  appoints  his  own  clerk. 

The  officers  of  the  court  of  Common  Pleas  are  the  three  prothcno' 
taries  ;  the  three  secondaries  ;  the  filacers  ;  the  clerk  of  the  exigents  ; 
the  clerk  of  the  supersedeases  ;  4he  Olerk  of  the  outlawries  ;  the  clerk 
'         of  the  rCTewoZ  of  outlawries ;  the  clerk  of  the  juries  ;  the  clerk  of  the 
I         warrants^  inrolments  and  estreats  ;  the  clerk  of  the  essoins ;  the  clerk 
of  the  dockets  ;  the  clerk  of  ihe  judgments  ;  the  clerk  of  the  treasui-y  ; 
and  the  clerk  of  the  errors. 
*The  senior  Qnd  junior prothonotaries  are  appointed  by  the  chief  [*3 9] 
I         justice,  and  the  second  prothonotary  by  the  c\istos  brevium^  for  life. 
i         The  duties  of  these  officers  are  to  attend  the  sitting  of  the  court  at 
I  Westminster  hall,  for  the  dispatch  of  such  matters  as  arise  from  caus- 

es entered  in  their  office  f  to  inform  the  court  of  the  state  of  such 
i  causes ;  to  draw  up  general  rules,  for  regulating  and  settling  the 
I  practice  of  the  court,  and  the  proceedings  therein  ;  and  to  certify  to 
I  the  court  in  matters  of  practice,  when  requu*ed.  A  great  variety  of 
i  matters  arising  out  of  causes  are  referred  to  the  protlionotaries,  who 
i  make  reports  thereon  to  the  court,  and  also  on  the  examination  of 
persons  in  contempt  upon  interrogatories.     They  enter,  in  books 

■  1  Vent  996. 2  Mad.  95.  8. C.  d  This  oflicer  is  required  to  nppoiiit  a  per- 

^Tlicte  officers  are    appointed    to  st^  son  to  Attend  in  the  trensurr,  thui  tlie  clct-ks 

«n|nma;  writs»  and  all  writs  and  process  issu-  may  hnve  access  to  ihc  i-Jlls.    K>  T.  1G56. 

»J»g  ihcreoci,  bsfore  the  appearance  of  the  iv^.2.  K.  B. 

tltfendant.  R.  H.  50  Car.  II.  R.  H.  31   Car.  c  i  Lev.  1. 1  Sitl-  74. 

U. sad  R.  E.  31  Car.  11.  K.  B.  See  also  R.  f  R.  T.  35  Hen.  VI.  ^  I.  C.  P.    Ami  for 

aL  15  Ctj:LK.h.&niiTrye*Bjti9fL  per  tot»  the  ancient  fees  paynlih*  to  ihc  piolhonota- 

«  Tryc,  in  pref.             '           "  vies,  soc  the  'oame  rule,  ^  5* 
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k^t  in  their  office,  the  declarations  filed  and  delivered  out  in  all  the 
several  causes  passing  through  their  office,  and  also  the  pleas  and 
subsequent  pleadings  oetween  the  parties,  the  money  paid  into  and 
out  of  court,  the  records  passed  for  trial,  the  entries  of  issues  joined 
between  the  parties,  the  interlocutonr  and  final  judgments  thereon, 
writs  of  enquiry  and  executions,  the  bills  filed  against  privileged  pe^ 
sons,  and  the  appearances  to  such  process  as  issues  out  of  theu*  oroce. 
They  inquire  into  and  state  the  oebt  and  cost  on  bills,  bonds,  mort- 
gages and  other  securities ;  name  and  strike  special  juries,  sign  re- 
cords of  nisiprius^  see  that  all  common  recoveries  are  carefully  en- 
grossed on  rolls  of  the  court,  examined,  docketed  and  placed  in  their 
proper  offices,  and  that  the  writs  belonging  to  the  same  are  filed 
with  the  proper  officer,  and  examine  all  exemplifications  of  such  re- 
coveries.* They  have  the  custody  of  all  common  and  plea  rolls,* 
deliver  the  same  out,*  and  keep  an  account  of  the  names  of  the  per- 
sons to  whom  the  rolls  are  delivered,**  that  they  may  be  enablea  to 
call  for  their  return,  and  make  caret  papers  of  the  acfaulters,*  in  or- 
der to  enforce  tlieir  being  brought  m,  pursuant  to  various  rules  of 
the  court.*  They  keep  an  account  of  all  rolls  received  into  their 
office,  after  the  proper  entries  are  made  thereon ;  keep  dockets  of  all 
*judgments,  entries  of  writs,  and  other  entries,  which  they  [*40] 
careluUy  examine  with  the  rolls,  before  they  are  deliverea  to  the 
proper  officers,  keep  remembrance  rolls,  in  which  all  rules  made  in 
court,  appearances,  and  recognizances  of  bail  on  attachments  of  priv- 
ilege, and  precipe*  taken  at  bar  on  common  recoveries,  are  entered. 
They  enter  on  a  remembrance  roll,  the  names  of  all  attornies  sworn 
in  pourt,  and  make  certificates  thereof  to  the  clerk  of  the  warrants; 
and  have  the  custody  of  the  court-books,  in  which  are  entered  the 
names  of  all  causes  on  demurrers,  special  verdicts,  and  other  matters 
which  are  to  be  argued  in  court,  and  of  causes  which  arc  to  be  tried 
at  bar,  with  the  respective  terms  and  number-rolls ;  and  take  minutes 
of  the  judgment  or  the  court,  in  all  causes  argued  therein-  And 
they  regulate  and  allow  costs,  on  all  judgments,  rules,  and  judicial 
orcfers  ;  and  tax  bills  of  cost  between  attornies  and  their  clients, 
and  settle  and  adjust  accounts  implicated  therein.  For  these  pur- 
poses, one  of  the  prqthonotaries  alternately  attends  at  the  office  in 
term-time,  from  eleven  to  /ico,  (except  the  first  and  last  days  of  tenOi 
when  all  attend  the  court ;)  the  others  attending  the  court  during  the 
sitting.  In  the  evening,  all  the  prothonotaries  attend  at  tlie  oflSce 
from  six  to  eighty  *  and  sometimes  later :  Out  of  term,  they  all  attend 
every  day,  from  eleven  to  two  o'clock. 

The  secondaries  are  appointed  for  life,  by  the  prothonotaries,  each 
of  whom  appoints  one.  Tlieir  duties  are  constantly  to  attend  the 
court  and  judges  in  the  treasury,  in  term  time ;  to  read  all  records, 

a  It  M.  1654.  ^  6.  C  P.  1(>54.  §  5.  H.  T.  21  Cnr.  TI.  0.  P. 

b  !i.  H.  8  Car.  I.  §  8.  R.  M.  1 554.  §  7.  d  U.  K.  34.  Car.  H.  reg:  3,  C  P. 

R.  K.  34  Car.  II.  re^>  3.  U.  tU  5  W.  &  M.  c  SHroe  rule.    R.  M.  2  Geo.  I.  C  P.       ^ 

re^.  2.  R.  M, «  Geo.  I.  C  P.    The  plea  rolls  f  R.  E.  12  Jac.  h  R,  M.  1649.  wgj-  ^  ' 

srela  real,  and  the  Mmniofi  oaes  ia  per-  3.  R.  M.  1654.  §  7.  R.  T«  20  Car*  U>  r^- 

t»nal  aetions.  5.  R.  E.  34  Car*  II*  reg*  3*  C  P. 

c  R.  E.  12  Jac.  L  R«  M.  1649-  R*  M» 
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wi'itings,  affidavits,  petitions,  papers  and  exhibits,  produced  upon 
motions,  complaints,  or  other  applications,  and  to  take  minutes  of  all 
rules  and  orclers  pronounced  tnereon  ;  to  take  all  recognizances  in 
court ;  to  enter  discontinuances,  commitments  of  prisoners,  and  satis- 
factions acknowledged  upon  record;  to  amend  records," by  order  of 
the  court ;  to  administer  the  oaths  appointed  to  be  taken  by  prisoners^' 
by  the  acts  of  parliament  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons,  and  to  prepare  assignments  of  such 
prisoners'  goods  and  effects,  to  be  signed  uy  them,  as  directed  by  the 
^id  acts,  and  to  draw  up  rules  for  their  discharge  :  Upon  trials  at 
bar,  it  is  their4fluty  to  copy  the  issues  for  the  judges,  and  to  deliver 
four  copies  thereof,  to  call  the  jury  out  of  and  in  court,  to  read  the 
record,  to  call  the  defendant,  to  read  all  written  evidence,  to  call  the 
jury  before  a  verdict  is  given,  and  to  record  the  verdict ;  to  take 
minutes  of  special  verdicts,  and  to  draw  up  the  same  ;  to  make  two 
•copies  for  the  plaintiff  and  defendant,  and  four  copies  for  the  [*4l] 
judges ;  to  take  an  account  of  all  fines  and  recoveries,  passed  and 
suflered  at  bar ;  and  in  term  time,  after  the  rising  of  the  court,  to  at- 
tend at  their  respective  offices,  there  to  draw  up  such  rules  and  orders 
as  have  been  pronounced  in  court,  or  in  the  treasury,  and  enter  the 
same  in  books  kept  for  that  purpose,*  and  make  copies  of  such  rules 
or  orders,  if  appued  for ;  as  also  to  enter  all  rules  to  declare,  plead, 
reply,   rejoin,  surrejoin,  rebut,  surrebut,  and  join  in  demurrer,  in 
paper,  and  afterwards  to  enter  the  same  in  booKs;  to  give  rules  for 
attornies,  and  other  officers  of  the  court,  to  appear  to  bills  filed 
against  them  ;  to  file  and  copy  all  affidavits,  papers  and  exhibits,  pro- 
duced on  motions,  taxation  of  costs,  or  otherwise,  and  all  suggestions 
and  proceedings  in  spiritual  courts,  in  causes  where  prohibitions  arc 
applied  for  ;  to  examine  persons  in  contempt  upon   interrogatories, 
and  to  file  and  copy  such  interrogatories,  and  the  depositions  taken 
thereon.     Their  attendance  is  also  necessary  in  vacation  time,  by 
themselves,  clerics  or  assistants.     Upon  all  complaints  made  by  pris- 
oners in  the  Fleet  against  the  warden,  it  is  the  duty  of  the  seconda* 
ries  to  attend  the  ludges,  at  such  times  and  places  as  thcT  may 
appoint  to  hear  anq  determine  the  said  complaints,  and  to  file  and 
read  all  affidavits  and  exhibits  produced  on  such  attendance,  and  to 
draw  up  all  orders  made  thereupon,  as  well  as  all  orders  made  by  the 
court,  tor  the  regulation  of  the  Fleet  prison.    The  secondary  to  the 
frst  prothonotary  administers  in  court  the  oaths  of  allegiance,  supre- 
macy, and  abjuration ;  and,  if  required,  makes  out  and  si^ns  certifi- 
cates of  persons  having  taken  the  same :  he  also  administers  the 
oath  in  court,  to  every  person  who  is  admitted  an  attorney.     The 
secondary  to  the  second  prothonotary  enters  in  a  book  kept  for  that 
purpose,  the  particulars  of  all  fines  acknowledged  at  the  bar  of  the 
court. 

The  filacers  are  appointed  for  the  different  counties,  by  the  chief  jus- 
lice,  for  their  lives ;  atid  their  several  offices  are  required  to  be  executed 
in  oDe  certain  place.*    Their  duty  13  to  procure  original  writs  to  be^ 

•  Pormertr,  it  tppeurt,  they  were  entered    C.  P. 
^QB nsncabnuMc  r»Ui.  It.  li.  iiU.  f  15.       ib  B.  H.  S8  CSeo.  m.C  P. 
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duly  sued  forth  and  filed  ;*  to  take  affidavits  of  debt,  in  order  to  hold 
to  bail,  and  to  file  such  affidavits  when  the  process  is  issued,  and  to 
*make  office  copies  of  them,  when  required ;  to  make  out  [*42] 
writs  of  capias^  alias  ajid  pluries^  and  all  other  incident  process,  before 
appearance  of  the  defendant,  in  all  actions  wherein  process  of  out* 
lawry  lies,  until  the  exigent  is  awarded  ;**  and  all  writs  of  superset 
deas^  upon  any  writs  of  capias  awarded  out  of  their  own  offices,  and 
writs  of  rescous  upon  the  sheriff's  return  f  to  take  and  file  affidavits 
of  service  of  common  process ;  and  file  bills  against  persons  entided 
to  privilege  of  parhament,  and  make  out  the  subsequent  process 
thereon,  before  appearance ;  to  enter  appearances,  4|ipon  all  writs 
issuing  out  of  their  own  offices,**  and  give  rules  for  the  sheriff  to 
bring  in  the  body  f  to  attend  the  court,  or  a  judge,  on  taking  special 
bail  Dy  original  ;*"  to  enter  recognizances  of  bail,  and  to  make  out  the 
first  writ  of  scire  facias  thereon  f  to  enter  and  file  writs  of  re*  fsu  io. 
&c.  issuing  out  of  the  court  of  Chancery,  and  returnable  in  the  court 
of  Common  Pleas,  for  the  removal  of  plaints  from  inferior  coiuis, 
and  to  issue  writs  of  pane  and  distrir^as^  to  compel  appearances  in 
such  proceedings ;  and  to  make  out  all  writs  of  retomo  habendo  upon 
nonsuit,  writs  oi  second  deliverance^  and  writs  of  capias  in  wiihtrnaaiy 
alias  zxidpluriesy  before  appearance,  &c,^ 

The  clerk  of  the  exigents^  and  clerk  of  the  supersedeases^  are.re- 
spectively  appointed  for  life,  by  the  chief  justice.  The  duty  of  the 
former  is  to  make  out  writs  of  exigent  and  proclamations,  in  order 
to  proceed  to  outlawry  5  and  of  the  latter,  to  make  out  writs  of  super- 
sedeas to  exigents^  quia  impr(yvide^  <$rc.'  in  order  to  prevent  persons 
from  being  outlawed  or  waived,  against  whom  exigents  have  issued. 
The  office  of  clerk  of  the  outlawries  is  incident  to  the  office  of  his 
majesty's  attorney  general ;  and  usually  e^^ecuted  by  his  clerk.  His 
duty  is  to  make  out  all  writs  of  capias  utlagatum^  and  sequestra- 
„tions  of  ecclesiastical  benefices,  in  personal  actions,  after  the  return 
of  the  exigent.  Inquisitions  taken  on  special  writs  of  capias  utla- 
gatum  are  transmitted  into  this  office ;  ana  are  here  exemplified,  upon 
rolls  signed  by  the  clerk  of  the  outlawries,  and  then  carried  into  the 
*office  of  the  king's  remembrancer  of  the  court  of  Exchequer,  and  [*43| 
iTiere  filed  of  record ;  and  the  inquisitions  themselves,  and  writs  of 
exigent^  are  filed  with  the  custos  brevium.  The  clerk  of  the  re- 
versal  of  outlawries  is  appointed  by  the  prothonotaries,  during  plea* 
sure.  His  duty  is  to  draw  up  and  enter  the  reversals  of  outfewries 
on  remembrances,  and  deliver  certificates  thereof  to  the  clerk  of  the 
outlawries ;  to  make  out  bail-pieces  on  such  reversals,  and  writs  of 
supersedeas  when  necessarv.  The  clerk  of  the  juries  is  appointed 
by  the  custos  brevium^  for  life.     His  duty  is  to  make  out  writs  of 

a  U.  T.  1649.  C.  p.  e  Id.  R.  T.  2  V^T.  &  M.  rep.  I.  C.  P. 

b  K.  M.  15  &  16  EUz.  H.   M.  14  Jac.  1,  f  U.  T.  I  W.  &c  M.  reff.  2.  C.  P. 

resr-  1.  C.  P.    And  for  the  fees  anciently  pAv-  g  R.  M.  14 /ac.  L  re^.  1.  C.  P.  Barnes, 

nble  to  the  JSlacers,  for  comnioa  process,  see  97. 

li.  T.  35  Hen.  VL  §  8.  C.  P.  h  R.  M.  15  k  16  EUz.  R.  M.  14  Jac>  I 

c  Same  rules.  re^.  1.  C.  P. 

d  U.  M.  14  Jac,  I.  rfg*.  1, «.  R.  E.  24  Cor,  i  K-  E.  24  Car.  11.  r«T.  I.  C.  P. 

U.re^.2.  C.P.  "^ 
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thiAeas  eofvora  juratorum^  for  the  trials  of  issues  in  London  and  Middk^ 
sexj  and  tor  the  assizes  in  the  country. 

The  clerk  of  the  warrants,  inrolments  and  tstrtats,  is  appointed 
bjr  the  chief  justice,  for  life.    The  duty  of  this  officer  is  to  file  war- 
rants of  attorney  upon  judgments,  issues,  oudawries,  and  writs  of 
unawni  for   levying  fines;   and  also  the  warrants  of  attorney  of 
sheriffs,  for  the  different  counties  in  England ;  to  stamp  all  judg- 
ment-papers,* records  of  rdsi  priusf  writs  of  pluries  capias  on  oiU* 
lawries,**  and  writs  of  covenant ;  to  enroll  deeds,  recoveries,  and 
If        foreign  estreats ;  and  to  file  affidavits  of  the  execution  of  articles  of 
I     •    clerKship,  and*  enter  attornies'  certificates,  &c.    The  clerk  of  the 
tsstms  is  also  appointed  by  the  chief  justice,  for  life.    Hi^  duty  is  to 
I        enter  essoins  for  the  tenants  in  real  actions,  (for  it  is  now  determined, 
i         that  no  essoin  lies  in  personal  actions ;)  and  in  case  the  tenant  be  not 
essoined^  by  the  time  limited  by  the  rules  of  the  court  in  real  actions^ 
I  the  demandant  may  enter  a  ne  redpiatur.    This  officer  is  required 

by  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.  to  make  an  alphabetical 
dog^et,  by  the  defendant's  names,  of  all  judgments  for  debt  by  con* 
fession,  &c.  in  the  court  of  Conynon  Pleas  f  and  rolls  belonging  to 
the  several  offices  of  the  said  court  are  marked,  numbered,  and  de«^ 
livered  out  by  the  clerk  of  the  essoins  to  the  prothonotaries ;  and 
when  the  proper  entries  are  made,  thereon,  they  are  returned  into 
bis  office,  from  whence  they  are  carried  by  the  clerk  of  the  judgments 
to  the  treasury  at  Westminster. 

The  clerk  of  the  dockets  is  appointed  by  the  prothonotaries,  during 
pleasure.    The  duty  of  this  officer  is  to  draw  up,  exemplify,  and  enter 
*on  the  roll,  the  admission  of  the  several  officers  5f  the  court ;  [*44] 
^   to  prepare  bail-pieces,  entered  into  to  any  attachment  of  privilege,  or 
otlier  bailable  process,  issuing  out  of  the  prothonotaries'  office,  and 
attend  the  court  or  a  judge  therewith,  when  entered  into,  and  when 
the  bail  are  justi^ed,  or  fresh  bail  added,  or  the  defendant  surrender-^ 
ed ;  to  make  copies  of  all  special  juries,  named  by  the  prothonotaries, 
for  the  plaintiff  and  defendant ;  to  make  copies  of  reports  in  court  by 
the  prothonotaries,  if  desired,  and  of  all  special  verdicts,  for  the  judg- 
es and  attomies ;  to  make  copies  of  all  rules  of  court,  from  the  remem- 
brances of  terms  past ;  to  make  certificates  of  declarations  not  being 
filed  against  prisoners,  according  to  the  rules  of  the  court,  in  order 
to  their  beihg  discharged ;  to  make  out  certificates  of  writs  of  recor^ 
iari  and  false  judgment  not  being  filed  according  to  the  course  of 
the  court,  to  enable  th^  parties  to  proceed  in  inferior  courts ;  to  copy, 
if  desired  by  the  parties,  all  bills  of  costs,  and  other  papers  produced 
before  the  prothonotaries,  relating  to  such  bills,  when  taxed;   to 
attend'the  office  of  the  prothonotaries  daily  during  office  hours,  and 
to  do  the  conmion  business  belonging  to  the  office. 

The  cl^rk  of  the  judgments  is  also  appointed  by  the  prothoho- 
tanes,  during  pleasure.  His  duty  is  to  draw  up  every  final  judg- 
ment, after  inquisition  taken,  verdict  obtained,  or  nonsuit  had  at  nisi 
frius,  and  upon  every  demurrer,  issue  of  nul  tiel  record,  gnd  rule  of 
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court  ;■  and  to  draw  up  and  enter  all  the  continuances  necessary  W 
the  said  judgments :  and  he  is  directed  by  the  statute  4  &  S"  W.  & 
M*  c.  20.  §  2.  to  bring  in  all  the  above-mentioned  judgments,^  to  be 
docketed ;  after  which  he  carries  them  to  the  treasury  at  Westmhh 
ster.  He  draws  up  the  award  of  writs  of  elegit  and  parlitionf  and 
enters  the  same,  with  the  returns  thereof,  upon  the  roll ;  enters  satis- 
faction on  all  judgments,  when  the  same  is  done  by  a  judge's  order, 
and  not  in  open  court;  and  makes  out  exempHfications  of  any  of  the 
above-mentioned  judgments,  if  applied  for  within  a  year  after  the  sign- 
ingthereof.  ^ 

The  chief  justice  for  the  time  being,  is  keeper  and  clerk  of  the 
treasury^  and  also  clerk  of  the  errors^  of  the  court  of  Common 
Pleas ;  and  executes  these  offices  by  his  clerks,  who  are  appointed 
by  him  during  pleasure.  The  clerk  of  the  treasury  has  the  custodv 
[*45]  of  the  records  of  the  court;  the  signing  and  sealing  of  records 
of  nisi  prius  ;^  and  the  signing  of  exemplifications,  except  of  fines  and 
recoveries,  within  two  terms.''  The  clerk  of  the  ^rror^  has  tlie  allow- 
ance and  receipt  of  all  writs  of  error,  upon  judgments  in  this  court; 
gives  certificates  thereof j  makes  out  writs  of  supersedeas;  enters 
bail  taken  thereon ;  makes  out  Vrrila  of  scire  facias  against  the  bail ; 
gives  rules  for  bail,  and  for  the  plaintiff  in  causes  to  certify  the  re- 
cord ;  makes  transcripts  of  the  records  and  judgments,  and  transmits 
the  same  into  the  court  of  King's  Bench^  &c. ;  §igns  nonprosses  for  not 
certifying  tho  record  ;  and  allows  and  returns  all  writs  of  certi4)rarij 
directed  to  the  lord  chief  justice,  for  certifying  records  from  this 
court  into  any  other. 

Besides  the  officers  that  Tiave  been  mentioned,  there  are  others 
who  derive  their  authority  more  immediately  from  the  crown,,  namely, 
the  marslutl  of  the  King's  Bench  prison,**  and  chief  usker  and  crier 
of  the  court,  in  the  King's  Bench ;  and  the  tustos  hrevium^  warden 
of  the  Fleet  prison,  and  chief  proclamator  to*  the  court,  in  the 
Common  Pleas;  and  the  scaler  of  writs,  for  both  courts.  The 
office  of  marshal  of  the  King's  Bench  prison  was  granted  by  king 
Jiimc^  the  first,  in  the  14th  year  of  his  roign,  to  Sir  William  Smithy 
knight  in  fee ;  and  the  appointment  to  that  office,  as  well  as  of  the 
inferior  officers,  continued  in  the  proprietors  of  the  inheritance  of  th« 
prison,  till  the  statute  27  Geo.  II.  c.  17.  by  which  the  office  was  re- 
vested in  the  crown;  and  by  that  statute,  the  marshal •  has  the  ap* 
pointment  of  all  inferior  officers  belonging  to  his  office,  such  as  the 
c/^/)mYj/ marshal,  c/iap/am,  clerk  of  the  papers  of  theJiing's  Bench 
prison,  and  clerk  of  the  day  rules  ;  (which  latter  officers  as  well  as 
the  marshal,  must  be  resident  within  the  prison,  or  its  rules,*')  three 
iunilceys^  and  four  tipstaffs^  (one  for  each  of  the  judges,)  &c.     The 

^  R.  T.  29  Car.  II.  ivy-  5.  R.  T.  13  Geo.  goveniracnt  of  llie  King's  DeDcb  prison,  snd 

11.  reg.  2.  C.  P.  \\\K'ftt:8  \VAVv\i\t>  by  the  priaoners,  see  H.M. 

bur.  29      ar.IIre^.  4.  K.  If.  2  k  3  S  (iio.  II.  k  Ihc.  I7.i0.  4  Ceo  11.  K.  H. 

Jac.  ir.  C  P.     And  foril»e  ll-es  ancientlvdac  ami  see  K.  T.  ^8  dec.  111.  K.  R.  1   U.ini.  6c 

to  the  cl«rk  of  the  treasury,  see  U.  T.  35  Aid  T-JS.  U.  11.  59  Geo.  III.  K.  fi«  2  Baiti.  k 

\Hen.VI.  §r«f'   P  Alii.  4')S- 

c  K.  M  1654.  §  6.  C.  P.  c  4  Ouraf.  h  Eiist,  716.  5  Ournf%  &c  Em^ 

d  2  Sajk.  4:39. 5  Salk.  3-20.  S.  C.     And  for  51 1, 
the  roles  aa<l  orders  laade  ibr  Oic  better 
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•  

trhief  wW  and  crier  of  the  court  of  King's  Bench  holds  his  place 
for  two  lives,  by  letters  patent  under  the  great  seal ;  and  cxe- 
*cutes  the  same  by  two  deputy  ushers,  and,  two  deputy  criers,  [*46] 
who  according  to  a  late  determination,^  are  consiclered  as  distinct 
and  independent  officers. 

.  The  office  of  custos  i)revium  of  die  court  of  Common  Pleas  was 
originally  granted  by  king  Charles  the  second,  by  patent  dated  the 
1401  of  Marcli,  ill  the  29t!h  year  of  his  reign,  with  all  profits,  rights 
and  privileges  thereunto  belonging,  in  trust  for  Henry  Earl  of  Litch' 
/cW,  and  Clxarlotte  Countess  of  Litchfield^  liis  daughter,  and  their 
issue.  The  persons  at  present  entitled  to  the  office,  acquired  it  by 
inheritances  and  the  general  business  of  the  office  is  to  record  and 
file  all  original  and  judicial  writs,  and  inquisitions  taken  by  virtue  of 
any  sucli  writs ;  all  /?05^c(w  after  verdicts,  and  fines,  with  the  con- 
cords signed  by  the  parties  aclmowledging  the  same,  and  the  writs  of 
dedimus  potestatem  issued  for  taking  tne  acknowledgment  of  such 
fines,  with  the  transcripts  thereof;  and  which  fines  are  entered  in  a 
book  of  the  same  term  the  respective  writs  of  covenant  are  returr^ 
able,  and  the  proclamations  of  such  fines  are  indorsed  upon  the  cap- 
lions,  according  to  the  statute ;  to  record  and  file  all  writs  of  ent  y 
and  summons,  writs  of  dedimus  potestatem  for  taking  warrants  of  attor- 
ney thereupon,  and  writs  oi  seisin  to  support  recoveries  suffered  in  the 
said  court;  to  make  copies  and  exemplifications  of  the  said  writs  and 
records,  when  required  ;  and  to  return  writs  oi  certiorari^  "  rfcted  to 
the  custos  brevium^  for  removing  any  writs  or  other  records  into  the 
court  of  King's  Bench.** 

The  warden  of  the  Fleet  prison  holds  his  office  by  letters  patent 
from  the  crown,  during  pleasure ;  and  has  the  appomtment  of  the 
clerk  of  the  papers  iiua  rules  of  the  Fleet  prison,  and  keeper  of 
Westminster  hall ;  and  also  of  four  tipstaffs^  two  for  the  Common 
Pleas,  one  for  the  court  of  Exchequer  and  Rolls^  and  another  for 
the  court  of  Chancery ;  the  Fleet  being  the  prison  for  all  these 
courts.  The  two  tipstafls  for  the  Common  Pleas  attend  the  judges 
whifc  sitting  in  -couit,  and  in  the  afternoon  at  their  chambers ;  and 
*qut  of  term,  they  attend  there  morning  and  afternoon  :  one  of  [*47] 
them  also  attends  the  lord  chief  justice,  at  the  sittings  ofnisiprius  for 
London  and  Middlesex,  The  office  of  chief  proclamato'r  in  tRe  court 
of  Common  Pleas  is  an  hereditary  office,  claimed  by  descent  in  fee. 
This  officer  has  'no  personal  duty  attached  to  his  office;  but  he  ap- 
points four  criers^  one  of  whom  is  also^owrf  keeper^  and  another /M)r/cr 
of  the  court.  They  hold  their  places  for  life  ;  and  tlieir  duty  is  to 
attend  the  court,  and  make  proclamations,  &.c. 

The  office  of  sealer  of  writs  was  granted  by  king  Charles  the 
second,  in  the  25th  year  of  his  reign,  to  the  duke  of  Cleveland  and 
his  heirs  male,  in  default  of  issue  male  of  lord  George  Fiizroy  ;  and 
is  now  vested  in  the  duke  of  Grajlon^  who  exercises  the  same  by 

»  Pcjikc's  Cm,J^*  ph.  1B2.  better  g;ovcniment  of  the  Fleet  prison,  an* 

^  For  the  Fees  anciently  pavable  to  tlic  the  f*es  i>nvable  bv  the  priaoucra,  see  K.  1^ 
ni«<9«  6rmiim,  lee  R.  T.  3&  Uea.VL§C.  aiul  T  LM.io.  ].'/r/n.  19*  a  Geo.  II.  lU 
C  P.  *  .        •  3  tico.  H,  C.  I*,  and  sec  I  H.  Biac  1Q5. 

*  For  the '  rules  and  orders  made  for  the 
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defmty ;  and  has  the  sealmg  of  all  process,  except  bills  of  Middtuoff 
issoing  out  of  the  King's  Bench  and  Common  Pleas,  and  the  exem- 
plification of  recoveries  and  judgments.  For  this  pttrpose,  the  seal 
office  is  open  from  eleven  in  the  morning  till  tv>o  m  tac  afternooni 
and  from  five  to  seven  in  the  evening,  during  term,  and  for  ten  days 
after  every  iasvahle  term,  and  o?ie  week  after  every  other  term ;  and 
from  efeven  in  the  morning  till  three  in  the  afternoon,  at  all  other 
times**  It  was  fonnerly  usual  to  seal  blank  writs ;  but  an  mcon-. 
venience  having  attended  this  practice,  it  was  ordered  that  for  the 
iliture,  no  printed  blanks  or  other  writs  should  be  sealed,  before  the 
same  were  regularly  made  out  and  filled  up:^  And  by  several  old. 
rules  of  cdurt,®  no  signable  writs  are  to  be  sealed,  till  they  have  been 
duly  signed  by  the  proper  officer. 

The  sealer  of  writs  however,  and  other  law  officers,  are  not  bound. 
to  attend,  or  keep  open  their  offices,  on  licensed  holy  days*  It  will 
therefore  be  proper  to  consider  what  these  holydays  are,  and  when 
they  are  commanded  or  allowed  to  be  kept,  in  term  time  or  vacation, 
with  the  remedies  for  not  opening  the  offices  on  other  days,  or  re- 
lusing  to  do  business  in  office  hours,  without  the  payment  of  extra 
fees.  Holydays,  it  appears,  are  of  two  kinds ;  first,  such  as  wdre 
[*48]  originally  derived  from  the  church ;  and  secondly,  state  holydays* 
The  form  r  are  of  ecclesiastical  -institution ;  but  when,  upon  the  re^ 
formatio  ,  ihe  liturgy  was  settled  and  established,  such  days  were 
enjoined  to  be  observed;  as  plainly  appears  by  the  statutes  2  &  3 
Edw,  VI.  c.  1.  &  19,  and  5  &  6  Edw.  VI.  c.  3  :  and  though  these 
laws  were  abrogated  by  Queen  Mary^  yet  they  were  revived  and 
continued  in  the  first  year  of  Queen  Elizabeth^  and  King .  Jame*.** 
The  reasoAs  for  these  holydays,  being  of  a  religious  nature,  arc 
fully  stated  in  the  preamble  to  the  statute  5  &  6  Edw.  VI.  c,  3.  by 
which  it  is  enacted,  that  "  all  the  days  hereafter  mentioned  shall  be- 
"  kept  and  commanded  to  be  kept  holydays,  and  none  other,  that  is  to 
,  "  say,^  all  Sundays  in  the  year ;  the  days  of  the  feast  of  the  Circumcision 
^  of  our  Lord,  (being  the  1st  of  January) ;  of  the  Epiphany^  (6th  of 
**  January) ;  of  the  Purification  of  the  blessed  vii'gin  Mary^  (2d  of 
"  February) ;  of  St.  Matthias  the  apostle,  (24th  of  February) ;  of 
"  the  Annurunaiion  of  the  blessed  virgin,  (25th  of  March)  ;  of  St. 
**  JtfarAf  the  evangelist,  (25th  of  jJpril) ;  of  St.  Philip  and  Jacob  the 
•'  apostles,  (1st  of  May) ;  of  the  Ascension  of  our  I-KDrd,  (which  is  a 
"  moveable  feast,  happening  40  days  after  Easter^  and  10  days  before 
"  Whitsuntide) 'j  of  the  nativity  of  St.  John  the  baptist,  (24th  of 
"  June) ;  of  St.*  Peter  the  apostle,  (29th  of  June) ;  of*  St.  James 
*'  the  apostle,  (25th  of  July) ;  of  St.  Bartholomew  the  apostle,  (24th 
**  of  Jluffu^st)'^  of  St.  Matthew  the  apostle,  (21st  of  September)  i  of 
^  St*  Michael  the  archangel,  (29th  of  September) ;  of  St.  Luke  the 
•*  evangelist,  (18  th  of  Oct^r) ;  of  St.  Simon  and  Jude  the  apostles, 

»  R.T.54  Geo.  III.  3  Maulc  &  Scl.  163.  c  n.  T.  1056-  R.E.  TCig.  R.  E.  15  Car. 

|L  B.  5  Taunt.  71)^.  I   Miinh.  345.  C.  P.  IT.  re^.  1.  K.  U.  mml  aee  \i.  M.  13   Car,  II. 

•nd  tee  a  iVurmer  itile  of  M.  34  Geo.lIL  li.  H.  25  Car.  If.  It.  R.  S2  Car.il.  It.  T.4 

K.  B.  W.  &  M.  res'.  ^'  K  "   1^'  '!'•  »G40.  R.  M^ 

b  R..S  Apr.  1747.  K.  R  and  see  the  statute  1654.  §  6. U.  T.  9  W-  III.  C.P. 

e  Geo.  t  ft.  21.  §  63.  a  Wib.  47*  d  l^elam's  Festitals,  1»  3. 
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<*(Mth  of  Odcber)  ;    of  j*K  .Samto,  (1st    of  Jfaveniber)  ;   of    St. 
^Andrew  the  apostle,  (30th  of.  Kovtmhtr)  5   of  Su  Thomas   the 
"  aposlfe,  (21st  uf  Decenwer)  ;  of  the  J^Tativity  of  our  Lord,  (25th  of  • 
"  Deeember^)  and  the  <fcrec  following  days,  (being  the  feast  days 
"of   St.   Stephen    the   martyr,    St  John  the    evangelist,  and  the 
^  Hb/y    /finocenltf)  ;    and    Monday    and    Tuesday    in    Easter    and 
"  Whitsun  weeks :"  to  which  may  be  added  Good  Friday^  though* 
it  is  not  mentioned   in   the  statute.     Hence  it  appears,  there  are 
twenty  four  licensed  holydays  in  a  year,  besides  those  in  Easter  and 
Whitsun  weeks ;  of  which,  it  will  be  seen,  there  are  five  in  the  month  ' 
of  December^  and  in  every  other  month  two^  except  in  March^  April, 
July  and  August^  in  each  of  which  there  is  only  one  ;  which  was 
*probably  on  account  of  these  being  the  months  of  seed  time  [*49] 
and  harvest.  ^ 

The  statute  bein^  express,  that  none  other  days  shall  be  kept  or 
oommanded  to  be  kept  holyday,  or  to  abstain  from  lawful  bodily 
labour,  it  has  been  determined,  that 'the  feast  day  of  St.  Barnabas, 
not  being  mentioned  in  the  statute,  is  not  a  legal  holyday  at  the  seal 
oflSce  ;*  and  though  it  appeared  by  affidavit,  in  the  case  of  Figgins 
u.  IVillie^  that  this  feast  was*  kept  at  the  excise,  customs,  &c.  and 
that  for  35  years  together,  and  before  the  then  officers  came  into  the 
office,  it  had  been  Kept  at  the  seal  office  in  this  manner,  that  is,  the 
outer  door  had  been  Kept  shut  the  whole  day,  if  St.  Barnabas  fell' 
(HI  a  Monday  Wednesday  or  Friday,  but  on  Tuesdays  Thurs^ 
days  and  Saturdays,  it  was  shut  in  the  iuomings  only,  those  being 
post  nights  ;  yet  &om  the  opinion  of  Mr.  Justice  Blackstone  in  that 
case,*  it  seems  that  this  practice  crept  in  when  St.  Barnabas  be- 
came a  state  holyday,  by  coinciding  with  the  king's  inauguration  or 
accession,  which  it  did  for  the  first  25  years  of  King  George  the  sf  c- 
ond,  till  they  were  separated  by  the  new  stile  act,  in  1752.  It  is  also 
obsen'able,  that  there  is  another  feast  day  observed  by  the  church, 
which  is  not  mentioned  in  the  statute  5  &  6  Edw.  VI.  uBmely,  the 
conversion  of  St.  Paul,  which  happens  on  the  25th  of  January  ;  and 
the  reason  why  this  feast  day,  as  well  as  that  of  St.  Barnabas^  arc 
not  mentioned  in  the  statute,  probably  was,  that  one  of  these  feasts 
always  happens  in  Hilary  term,  and  the  otlier  frequently  in  Trinity 
term ;  and,  as  there  was  already  one  holyday  at  least  in  each  of 
these  terms,  it  might  have  been  thought  that  the  business  of  the 
court  would  have  been  interrupted;  if  more  had  been  allowed,  and 
directed  to  be  kept. 

.  State  holydays  are  either  appointed  by  act  of  parliament,  or 
founded  on  ancient  usage.  The  former  are  the  anniversary  of  Gun- 
powder  Treason,  {Jiovember  5,)  the  martyrdom  of  Charles  the  First, 
{January  30,)  and  the  restoration  of  Charles  the  Second,  {May  29,) 
vhich  are  made  state  holydays  by  the  statutes  3  Jac.  I.  c.  1.  12  Car. 
n.  c.  14.  (confirmed  by  13  Car.  11.  stat.  1.  c.  11.)  and  12  Car.  II. 
c  30.  The  latter  are  the  birth  day,  accession,  proclamatioi\,  and.^ 
^ormuUioTi,  of  the  reignmg  monarch  ;  and  the  birth  days  of  his  con- 

•  «  nine.  Rep.  IIS6. 13U.  •  J(h  iiM. 
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sort,  and  the  prince  of  Wales.    And  it  has  been  usual  to  keep  fc«if 
holydays  on  some  other  days  ;  as,  on  Shrove  Tuesday^  Ash  Wedne^ 

•  day,  the  feast  of  All  Souls,  {Noroember  2,3  and  \\\e  birth  djy  and 
landing  of  William  the  Third,  {Ncroemher  4  ;)  the  offices  bemg  open 
only  half  the  usual  hours  of  attendance  on  those  days*  But  it  has 
been  determined,  by  the  court  of  Common  Pleas,  that  Lord  Mcyor^s 

"day  is  not  such  an  holyday,  as  entitles  the  sealer  of  >vrits  to  an  extra- 
ordinary fee  for  sealing  a  writ  on  that  day.' 

The  only  licenced  holydays  in  term  time,  are  said  to  be  the  Pttri^ 

*ficaiion  in  Hilary  term,  Ascension  day  in  Ekisicr  term,  and  St. 
John  the.baptist,** (being  ^i*d«*mm«r  day,)  if  it  happen  in  Trinity 
term,  unless  it  be  on  Friday  next  dSier' Trinity  Sunday ,  in  which 
case  it  is  dies  juridicus,  by  the  statute  32  Hen.  VIII.  c,  21. 
These  are  considered  as  dies  non  juridici ;  butgpn  all  other  days, 
the  courts  regularly  sit  for  the  dispatch  of  business  in  term  time, 
though  it  has  been  usual  on.  the  30th  of  January,  (being  the  annir 
\-ersary  of  the  martyrdom  of  Charles  the  First,)  for  the  courts  to  rise 
early,  or  as  soon  as  the  common  business  is  over.  And,  as  the  courts 
sit  themselves,  they  expect  that  the  offices  should  be  open  on  all  other 
days  in  term  time.  For,  as  was  observed  by  Mr.  Justice  Blacksttmcf 
.  in  the  case  of  Sparrow  v.  Cooper,^  the  officei-s  are  supposed  to  be 
every  day  in  court,  sitting  at  the  feet  of  the  chief  justice,  and  (in 
the  case  of  the  sealer  of  writs,)  affixing  the  seal  of  the  court  to  all 
judicial  writs,  which  are  witnessed  at  Westminster,  in  the  name  of 
tlie  lord  chief  justice.  Tlve  sufiering  him  to  do  this  in  a  priv^ate 
chamber  is  a  mere  indulgence,  convenient  to  the  court,  the  suitor, 
and  the  officer,  and  therefore  connived  at ;  but  the  supposition  of  law 
is  (Aherwisc.  Of  course,  upon  all  days  when  the  courts  sit  at  fVe^t- 
mhister,  be  ought  to  be  ready  to  execute  his  duty  at  all  convenient 
hours.  On  these  or  similar  grounds  it  has  Keen  determined,  that  the 
feast  of  St.  Philip  and  Jacob,  which  happens  on  the  1st  of  May,  is 
not  a  holyday,^  nor  the  29th  of  3/ay,  being  the  restoration  of  C^r//?^ 
the  Second,^  when  these  days  fall  in  Easter  term ;  nor  the  feast  of 
£*51]  St.  Peter,  being  the  29th  of  Juru,  when  it  falls  iii  •Trinity  term  ;^ 
and  consequently,  no  officer  can  take  an  extraordinary  fee  for  busi- 
ness done  on  these  days. 

It  has  been  made  a  question,  whether  the  officers  are  entided  to 
take  extra  fees,  for  business  done  on  legal  holydays  in  vacation  : 
And  upon  this  subject,  lord  J^llenborough  is  reported  to  have  said, 
in  the  case  of  Tzccddale  v*  Fennell,^  that  the  officers,  though  they 
may  keep  legal  holydays,  must  not  be  allowed  to  sell,  or  make  a 
traffic  of  them.  But  it  should  be  observed,  that  in  this  case  an  extra, 
fee  had  been  taken  by  the  clerk  of  the  declarations,  on  the  feast  of 
St.  Peter  ;  which,  though  mentioned  in  the  statute  5  &  6  Edw. 
VI.  is  not  considered  as  a  legal  holyday  in  term  time.  ^  This  question 

a  5  Tmmt  180.                                '  f  Twcddak  v.  Fennell,  T.  56  Geo    Hi. 

•     l»2  Blac.  Rep.  1316-    7  Dumf.  ht  East,  K.  R. 

3S^.  g  T.  5fi  Geo.  III.  K-  B.    This  wse  b  not 

c  2  Blat.  Rep.  l/ilC.  jct  repnrt3d,but  U  ifferi'ed  to  in  tlic  case  of 

d  2  Smith  R.403.  .Martin  v.  Mold,  7  Taunt  18^    2  MAoh. 

e  7  JJurnt  Ic  E&st,  336.  487.  S.  C 
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I  howevcfr  came  directly  before  the  court  of  Common  Fleas,  in  the 

I  case  of  Martin  r.  jBoW,*  but  was  not  decided.     In  that  case,  the 

deputy  sealer  of  writs,  being  at  his  office  on  a  legal  holyday,  (that  of  ' 
St.  Luke^  which  falls  on  the  18th  of  October^)  a  writ  was  offered  him 
to  seal,  which  he  refused  to  do  without  an  extra  fee  ;  and  the  courts 
without  deciding  on  his  right  to  make  such  a  demand,  held  that  at 
all  events,  his  refusal  to  seal  the  writ  was  not  an  offence,  for  which 
they  would  grant  an  attachment :  so  that  the  question  may  be  con- 
sidcred  as  still  unsettled. 

'  The  remedies  against  officers,  for  not  opening  their  offices,  on  days  * ' 

which  are  not  licenced  holydays,  is  by  special  action  on  the  case  for 
consequential  damages,**  or  by  summary  application  to  the  court 
for  an  attachment :®  or,  if  they  have  taken  improper  fees,  an  action 
of  assvmpsit  may  be  maintained  for  money  had  and  received  ;  or  the 
court  w^ill  order  them  to  be  "refunded.'^  And,  in  the  Common 
Pleas,  where  a  complaint  is  made  against  an  officer  of  the  court, 
the  judges  will  not  refer  it  to  the  prothonotaries  for  examination, 
but  will  examine  it  themselves.® 

,  *The  officers  of  the  court  of  Exchequer  of  Pleas,  are  the  clerk  [*523 

.   of  the  pleas,  and  his  deputv,  who  is  called  the  master.    The  clerk  of 

the  pleas  is  appointed  by  the  chancellor  of  the  Exchequer  for  life,  or 

qvjamdm  ,se  bene  gesserit^  and  the  deputy  or  master,  by  the  clerk  of  the 

5 leas ;  and  the  business  of  the  master  is  to  take  minutes  of  what  is 
one  in  court,  draw  up  rales,  make  reports  on  matters  referred  to  him, 
,         tax  bills  of  costs,  allow  bails,  and  sign  process  and  judgments.     The 
;        .clerk  of  the  pleas  is  also  clerk  of  the  errors  in  the  Exchequer 
Chamber  ;  and  his  duty  in  that  character  is  to  allow  writs  of  error, 
certify  transcripts,  and  attend  the  court  of  Exchequer  Chamber,  and 
:         draw  up  rules  thereon.    The  general  business  of  the  office  is  the 
I         prosecution  and  defence  of  actions  at  common  law,  and  the  enrolment 
I         of  deeds  ;  which  business  is  transacted  hy  four  swoni  clerks  or  at- 
I         tomies,  appointed  by  the  clerk  of  the  pleas  for  life,  and  ^xken  side 
clerks,  or  clerks  in  court,/our  of  whom  are  appointed  by  each  of  the 
attomies.    In  this  court,  the  office  of  sealer  of  writs,  &c.  is  executed 
by  the  under-secretary  of  the  chancellor  of  the  Exchequer.^ 
•     Sheriffs  may  also  to  some  purposes  be  considered  as  officers  of  the 
I         coinrts  ;  and  it  is  their  duty  to  have  deputies  therein,  to  receive  and 
return  writs  and  process,^  which  deputies  are  required  to  give  their  • 
personal  attendance  in  Westminster  hall,  daily  in  term  time.**    And 
for  the  prevention  and  remedy  of  delays  and  abuses  in  sheriffs,  under- 
sheriffs,  bailiffs  of  liberties,  and  their  deputies,  and  other  bailiffs  of 
•heriffs,  &c.  in  the  execution  of  process  and  writs,  it  is  a*  rule,*  that 
*  if  any  such  officer  shall  wilfully  delay  the  execution  or  return  of 


»rT«ttnt  18*3  Marsh.  487.  S-C.  §  I.  R.  H.  14  fc  15  Car.  0.  rfiq-.  1.  R.  H. 

b« Blue  Rep.  1187.  15  &  16  Car.  If.  C.  P.       • 

•  7  Taunt  1 8'^. «  Marsh.  487.  S.C  b  R,  H.21  Car.  I.  R.  E.  15  Car.  II.  r^q' 
<2  Blac.  Rep.  13l4.  7  Durnf.  &  East,  4  K.  B.  anil  see  R.  K.  23  Cur.  I.  R.  M. 

336. 5  Taunt.  180.  1654.  §  I.  K.  B.  R.  M.  15  EUz.  §  4.  R.  M. 

•  1  H.BUc  105.        ••  1654.  §  1.  R.  H    14  8s  IS  Car.  U.  rep.  1. 
'  Man.  Ex.  Append.  270.  R.  H.  15  fc  1 6  Car.  11.  C.  P. 

1 8ut23.  Hen.  Vi.  o.  9.  R.  M.  1654.  §  t.  i  R.  M.  1054.  ^  3.  K.  B.  Sk  C  P  . 
B.  E.  15  Cor.  U.  res.  *•  K.  B,  R.  M.  1654. 
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any  process  or  execution,  or  shall  take  or  require  any  undue  fees  for 
the  same,  or  shall  give  notice  to  the  defendant,  thereby  to  frustrate 

'.  the  execution  of  anv  process  or  writ ;  or  kaving  levied  money,  shall 
detain  it  in  his  hands,  after  the  return  of  the  writ ;  besides  the  ordi- 
nary course  of  amerciaments,  the  contempt  or  misdemeanor  appear- 
ing, an  attachment,  inform^on,  commitment  or  fine  shall  be,  as  the 
case  requireth ;  and  this  as  well  in  case  of  a  late,  as  the  present 
sheriff,  fee." 
[*53]  There  are  other  oflScers,  who  may  here  be  noticed,  though 

■ '  they  are  not  properly  officers  of  the  court.  These  are  the  officers 
who  attend  on  the  trial  of  causes  at  nisipriiLs  in  London  and  Middle^ 
sex^  consisting  of  the  clerk  of  nmpiW,  associate  and  marshal,  crier» 
and  train-bearer,  who  are  appointed  by  the  chief  justice  ;  and  the 
officers  belonging  to  the  different  circuits^  namely,  the  clerk  of  assize, 
associate,  clerk  of  arrakns,  clerk  of  indictments,  judge^s  marshal, 
crier,  clerk,  steward,  and  tipstaff.* 

•  For  a  more  partieiilar  aceoant  of  the  Officers  of  Uie  eowrts,  theif  appointmeBl^  Miet^ 
ttd  &ei^  &e.  tee  the  Report  6(  the  25elect  Gonnuttec  of  the  Hotue  of  Commona^  reflecting 
CoiirlB  of  Joaiiee,  46  June,  1798. 
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Of  THE  ADMISSION,  ENROLMENT,  CERTIFICATES,  and 
RE-ADMISSION  or  ATTORNIES;  THiaR  PRIVILEGES,  DIS<. 
ABILITIES,  AHD  DUTIES,  with  thb  CONSEQUENCES  o» 
THDR  MISBEHAVIOUR ;  the  PROCEEDINGS  in  ACTIONS 
«r  AHD  AOAiNST  THEM,  IN  THE  COURTS  OP  KING'S  BENCH, 
COMMON  PLEAS, AND  EXCHEQUER;  and  the  RECOVERY 
AND  TAXATION  or  tueu  COSTS. 

A.N  attorney  is  a  person  put  in  the  place,  stead,  or  turn  of  an- 
other  to  manage  his  concerns;  and  may  be  either  appointed  to 
froHcutt  or  dgend  an  action,*  or  for  otner  purposes.^  Before  the 
statute  Westm*  II*  (13  Edw.  L)  c.  10.  the  parties  to  a  suit  could  not 
•  have  appeared  by  attorney,  without  the  kmg's  special  warrant,  by 
writ  or  letters  patent ;  but  must  have  attended  the  court  in  .person.** 
By  the  above  and  other  ancient  statutes,^  general  liberty  was  given 
to  the  parties,  of  appearing  and  prosecuting  or  defendbg  their  suits 
by  attorney  f  in  consequence  whereof  the  mcrease  of  attornies  wa* 
so  fflreat,  that  several  acts  of  parliament  were  made  to  regu&te  them, 
and  to  limit  their  number**^  And  by  the  statute  3  Joe.  L  c.  7.  it  was 
enacted,  that  ^  none  should  from  thenceforth  be  admitted  attornies, 
^  m  any  of  the  king's  courts  of  record  at  Westminster^  but  such  as 
^  had  been  brought  up  in  the  same  courts,  or  otherwise  well  practised 
*  m  soliciting  causes ;  and  had  been  found  by  their  dealings  to  be 
^  skilful,  and  of  honest  dispositions.'^  In  confirmation  of  this  statute, 
a  rule  was  made  in  both  courts,  that  none  should  be  admitted  an  at- 
torney therein,  unless  he  should  have  served,  by  the  space  of  fiv€ 
years,  as  a  clerk  to  some  judge,  serjeant  at  law,  practising  counseL 
'attorney,  clerk,  or  officer  of  one  of  the  courts  at  fVestminster ;  and  [*55j 
were  also,  on  exarTtination,  found  of  good  ability  and  honesty  for 
»uch  employments/  And  it  was  then  usual  to  nominate  twelve  or 
Qoore  able  practisers  of  the  courts  yearly,  whose  business  it  was  to 

• 

•  Com.  Dig.  dt  Attwneiu  A.  B.  See  also  the  niles  of  M.  IS  Eliz.  §  10.  T. 

•  /d.  C.  and  tee  a  Blac.  Com.  95.  S4  KHz.  §  0.  ^  H.  14  Jac.  J.  reg.  9,  §  S. 
c  Go.  lit.  198.  a.  9  lost.  J40.  578.  F.  N.  B.    C  P.  .. 

SS*  C.  GUIi.  C.  P.  39.  f  K.  M.  1654.  ^  1.  K.  fi.  4*  C.  P.  and  mo 

i  Com.  IXr.  tit.  jUtorna/,  B.  5.  B.  11.  8  Car.  I.  C.  P. 

•  i  Hoi.  VS\  9.  18.  35  Htn.  Vf.  c.  7.  ^ 
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examine  such  penonfi  as  should  desire  to  be  admitted  attomies; 
which  persons  were  first  to  attend  the  prothonotary,  with  their  proof 
of  service,  and  then  to  repair  to  the  persons  appointed  to  examine 
them,  and  on  beit^g  approved,  were  to  oe  presented  to  the  court  and 
sworn  in,  unless  some  just  exception  were  made  against  them.*  It 
was  also  necessary  that  attomies  should  be  admitted  and  reside  in  or 
near  some  inn  of  court  or  chancery,  and  keep  commons  there.** 

At  length,  by  the  statute  2  Geo.  II.  c.  23.  §  5.  continued  by  19 
Geo.  11.  c.  13.  §  3*  and  22  Geo.  II.  c.  46.  §  2,  and  made  perpetual 
by  30  Geo.  II.  c.  19..§  75.  it  was  enacted,  that  ^^  no  person  shall  be 
*^  permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ  or  process, 
"  or  to  commence,  carry  on,  or  defend  any  action  or  actions,  or  any 
"  proceedings,  either  before  or  after  judgment  obtained,  in  the  name 
*'  or  names  of  any  other  person  or  persons,  in  his  majesty's  court  of 
"  King^s  Bench,  Common  Pleas  or  Exchequer,  or  dutchy  of  Lan- 
^  casttry  or  an  v  of  his  majestjr^s  courts  of  Great  Sessions  in  Wale$^ 
"or  in  any  of  the  courts  of^the  counties  palatine  of  Chester,  Lan- 
^^  caster  and  Durham,  or  in  any  other  court  of  record  in  that  part 
"  of  Gfeat  Britain  called  England,  wherein  attomies  have  been 
"  accustomably  admitted  and  sworn,  unless  such  person  shall  have 
"  been  bound,  by  contract  in  writing,^  to  serve  as  a  clerk,  for  and  du^ 
**  ing  the  space  of  five  years,  to  an  attomey  *duly  and  legally  sworn 
"  and  admitt;^d  according  to  that  act ;  and  -that  such  person,  for  and 
^  during  the  said  term  of  five  years,  shall  have  continujed  in  such 
**  service  5I*  and  also  unless  such  person,  after  the  expiration  of  the 
^^  said  term  of  five  years,  shall  be  examined,  swoi^n,  admitted,  and 
**  enrolled,  in  manner  therein  mentioned :  And  that  in  case  any  per- 
^  son,  shall  in  his  own  name,  or  in  the  name  of  any  other  person,  sue  * 
^  [*56]  out  any  writ  or  process,  or  commence,  prosecute  or  defend 
^  any  action  or  suit,  or  any  proceeding,  in  any  of  the  courts  of  law 
"  aforesaid,  or  courts  of  equity  therein  mentioned,  as  an  attorney  or 
"  solicitoiC  for  or  in  expectation  of  any  gain,  fee,  or  reward,  without 
*'  being  admitted  and  enrolled  as  aforesaid,  every  such  person,  for 
^  every  such  offence,  shall  forfeit  and  pay  50/.  to  the  use  of  the  per- 
"  son  who  shall  prosecute  him  for  the  said  offence ;  and  is  thereby 
*'  made  incapable  to  maintain  or  prosecute  any  action  or  suit  in  any 
**  court  of  law  or  equity,  for  any  fee,  rewai-d,  or  disbursements,  on 
"  account^of  prosecuting,  carrying  on,  or  defending  any  such  action, 
"  suit,  or  proceeding."*  By  subsequent  statutes,  it  is  made  penal  for 
any  person  to  act  as  an  attomey  in  the  county  court,*"  or  at  any  gen- 
eral or  quarter  sessions  of  the  peace,^  unless  such  person  shall  have 
been  duly  admitted  an  attorney,  and  enrolled  as  aforesaid. 

There  is  a  proviso  in  the  above  act  of  parliament,^  that  "  nothing 
therein  contained  shall  extend,  or  be  construed  to  extend,  to  the  ex- 

»  Same  Rul&  §  4.  K.  B.  4r  C.  P.  though  thcj  h«<1  not  reg^lai-lj  served  (lie 

b  U.  M.   1654.  §  1.  R.   M.  8  \nn.  K;  B.  ivhole  term  of  ^o^  yean  under  the  otwHiil 

B.  M.  1654,  §  1.   U.  T.  29  Gar.  II.   tvtv.  i.  artioles. 
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Qiminatioii,  swearing,  admission  or  enrolment  of  th^  Hi  elerkls  bf  the 
court  of  Chancery,  or  the  sworn  clerks  in  their  oflBce,  or  the  waiting 
clerks  belonging  to  the  said  six  clerks,  or  the  cursitors  of  the  saS 
coiirt,  or  of  the  clerks  of  the  petty  bag  office,  or  of  the  clerks  of  the  # 
king's  coroner  and  attorney  in  the  court  of  JKing's  Bench,  or  of  this 
filacers  of  the  same  court,  or  of  the  filacers  of  the  court  of  Common 
Pleas  at  Wesiminsier^  or  of  the  sEttomies  of  the  court  of  the  dutchy 
chamber  of  Lancaster^  or  of  the  attornies  of  the  coulrt  of  Exche- 
quer at  Qi^ttr^  or  of  the  attornies  bf  the  courts  of  the  lord  mayot 
and  sheriffs  of  London  respectively,  for  the  time  being ;  but  thkt  thfc 
•  said  clerks,  filacers,  and  attornies  respectively,  should  and  might  be 
examined,  sworn,  admitted,  enrolled,  and  practise  in  their  respective 
courts  and  offices  aforesaid,  in  like  manner  as  they  might  haVe  been 
or  done  before  the  making  of  that  act."  And,  by  the  statute  49  Geo. 
III.  c.  28.  §  1.  "  persons  naving  served  a  clerkship  of  jfoc  yearfe,  to 
**  some  of  the  clerks  of  the  king's  coroner  and  attorney  in  the  court 
**  of  King's  Bench,  who  have  been  regularly  admitted  as  such  clerks, 
•*  shall  and  may  be  approved,  sworn,  ana  admitted  to  practise,  and 
•*  may  practise  as  attornies  in  the  said  court  of  King's  Bench,  and 
^  may  also  practise  in  any  other  of  the  courts  of  record  in  the  said 
"  *recited  act  mentioned,  in  the  name,  and  with  the  consent  of  [*57l 
^  some  sworn  attorney  of  such  court,  such  consent  to  be  in  writing,  and 
**  signed  by  such  attorney  as  aforesaid,  in  like  manner  as  the  attornies 
**  of  such  court,  or  the  attornies  or  clerks  of  the  offices  of  the  king's 
^  remembrancer,  treasurer's  remembrancer,  pipe,  or  office  of  pleas 
*'  in  the  court  of  Exchequer  at  Wesirmnsitr^  are  in  and  by  the  said 
*  act  empowered  to  do."* 

And  for  the  better  preventing  unqualified  persons  firom  being  ad* 
mitted  attornies  and  solicitors,  and  for  rendering  the  said  act  of  2 
Geo.  11.  more  effectual, "  every  person  who  shall  be  bound  by  con« 
"  tract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor,  as 
**  by  the  said  act  is  directed,  shall  within  three  months  tiext  after 
"  the  date  of  every  such  contract,  cause  an  affidavit  to  be  made  and 
"  duly  sworn,  of  the  actual  execution  of  every  such  contract,  by 
"  every  such  attorney  or  solicitor,  and  the  person  so  to  be  bound  to 
^  serve  as  a  clerk  as  aforesaid ;  and  in  every  such  affidavit  shall  be 
"  specified  the  names  of  every  such  attorney  and  solicitor,  and  of 
**  every  such  person  so  bound,  and  their  places  of  abode  respectively, 
•*  together  with  the  day  of  the  date  of  such  contract  *^  atnd  every 
"  such  affidavit  shall  be  Jiled^  within  the  time  aforesaid,  in  the  court 
**  where  the  attorney  or  solicitor  to  whom  every  such  person  respec- 
**  tively  shall  be  bound,  hath  been  enrolled  as  an  attorney  or  solicitor, 
"  with  the  respective  officers  or  their  deputies  therein  mentioned, 
^  who  shall  make  and  sign  a  memorandum^  or  mark  the  day  of  filing 
''  every  such  affidavit,  at  the  back  or  bottom  thereof;*  and  no  person 
^  who  shall  become  bound  as  aforesaid,  shall  be  admitted  or  enrolled 
•*  an  attorney  or  solicitor,  in  any  court  in  the  said  act  mentioned, 
**  before  such  affidavit,  so  marked  by  the  proper  officer,  shall  be  pro- 

»  S  Geo.  II.  o.  SS.  §  27.  «  iW  Cko.  IL  c.  41.  ^  0. 
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^  duced  and  openly  read  in  the  court  where  such  person  shall  be 
**  admitted  and  enrolled  an  attorney  or  solicitor."*    The  officers  ap- 

E>inted  for  this  purpose,  are  the  chief  cleric,  or  his  deputy,  in  the 
ing^s  Bench,^  andi  tne  clerk  of  the  warrants  in  the  Common  Pleas  ; 
who  are  directed  to  keep  a  book,  wherein  shall  be'  entered  the  sub- 
stance of  such  affidavit,  specifying  the  names  and  places  of  abode  of 
every  such  attorney  or  solicitor,  and  clerk  or  person  bound  as  afore- 
said, and  of  the  person  making  such  affidavit,  with  the  date  of 
[*58]  the  articles  or  contract,  and  the  davs  of  swearing  and  filing 
every  such  affidavit  respectively ;  for  which  a  fee  of  two  snillings  and 
sixpence  is  allowed  to  be  taken,  and  no  more/*^  Indemnity  acts 
however  are  occasionally  passed,  relieving  persons  who  have  neg- 
lected to  file  their  affidavits  within  the  hmited  time*** 

By  the  last  general  stamp  act,®  a  duty  of  one  hundred  and 
IzDenfy  pounds  is  unposed  upon  the  articles  or  contract,  whereby  any 
person  shall  first  become  bound  to  serve  as  a  clerk,  in  order  to  his 
admission  as  an  attorney  or  solicitor,  in  any  of  his  majesty's  courts 
at  Westminster  ;  and  a  duty  of  sixty  pounds,  in  any  of  the  courts 
of  Great  Sessions  in  Wales^  or  counties  palatine  of  Chestevy  Ldm- 
caster,  and  Durham^  or  in  any  other  court  of  record  in  Er^land^ 
holding  pleas  where  the  debt  or  damage  amounts  to  forty  shilBngs  ; 
and  a  duty  of  one  pound  fifteen  shillings,  for  any  counterpart  or 
duplicate  of  any  such  articles  or  contract  of  clerkship :  which  are 
in  lieu  of  all  former  duties  previously  imposed,  as  well  on  the  articles 
or  contract,  as  on  the  amount  of  the  premium  paid  with  the  clerk. 
And,  by  the  statute  34  Geo.  III.  c.  14.  §  2.  "  no  person,  who  hf 
^  any  such  contract  shall  be  bound  to  serve  as  a  clerk  as  aforesaia, 
"  shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  the  said 
•*  courts,  unless  the  indenture  or  other  writing  containing  such 
**  contract,  duly  stamped  according  to  the  directions  of  the  said 
**  act,  shall  be  enrolled  or  registered  with  the  proper  officer  to  be 
^  appointed  for  that  purpose,  in  the  court  wherem  such  person  shall 
**  propose  to  be  afterwards  admitted  a  solicitor  or  attorney,  by 
**  virtue  of  his  service  under  such  contract ;  together  with  an 
**  (Mdamt  of  the  time  of  the  execution  of  the  contract  by  such 
•*  clerk :  And  in  case  such  indenture  or  other  writing  shall  not  be 
**  enrolled  or  registered  in  such  court,  within  six  months  next  after 
"  the  execution  thereof,  together  with  such  affidavit  of  the  time  of 
"  the  execution  of  the  contract,  then  the  service  of  such  clerk  under 
^  such  indenture  or  writing  shall  be  deemed  to  commence  from  the  time 
**  of  such  enrolment  or  registry  only,  and  not  from  the  executioa  of 
•*  r*59]  such  indenture  or  writing."  These  regulations,  being  calcula- 
ted to  prevent  improper  persons  from  being  admitted  into  the  pro* 
fession,  have  been  productive  of  the  most  beneficial  consequences. 
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iVoyided  always,  that  ^  any  person  who  shall  be  admitted  to  be  a 
♦*  solicitor  or  attorney  in  any  of  his  msyesty's  courts  at  Westminster^ 
"  by  virtue  of,  any  such  contract  as  therein  mentioned,  and  service 
^  under  the  same,  and  shall  have  duly  paid  the  duty  by  that  act 
^  imposed,  may  be  admitted  to  be  a  solicitor  or  attorney  in  all  or 
'^  any  of  the  courts  in  that  act  mentioned,  without  payment  of  any 
"  iiirtber  stamp  duty  in  pursuance  of  that  act ;  subject  nevertheless 
"  to  all  and  every  the  provisions  prescribed  by  law,  with  relation  to 
^  the  admission  of  solicitors  and  attomies  in  such  courts  respectively, 
**  before  the  passing  of  that  act.'^  And,  by  §  6.  "  any  person  who 
*'  shall  be  aamitted  a  solicitor  or  attorney  in  any  of  the  courts  of 
^  Great  Sessions  in  Wales^  or  in  any  court  in  the  said  counties 
"  palatine,  or  in  any  inferior  court  therein  mentioned,  by  virtue  of 
^  any  sucl^  contract  as  aforesaid,  and  service  under  the  same,  and 
"  shall  have  paid  the  duty  oi  fifly  pounds  by  that  act  imposed,  may 
•*  be  admitted  a  solicitor  or  attorney  in  any  of  the  courts  therein  men- 
**  tioned,  (except  the  said  courts  at  Westminster^  without  payment 
"  of  any  further  stamp  duty  in  pursuance  of  that  act ;  subject  never- 
**  tlieless  to  the  like  provisions  and  restrictions  of  former  laws,  in 
**  relation  to  such  admissions."** 

But  "^  in  case  any  person,  other  than  such  who  shall  have  been 
*'  admitted  an  attorney  in  one  of  the  courts  of  Great  Sessions  in 
**  Wales^  or  of  the  counties  palatine  of  Chester^  jUmcasttr  or 
^  Durham^  or  in  some  other  court  of  record  in  England  where  at- 
^  tornies  have  been  accustomably  admitted  and  sworn,  by  virtue  of 
**  a  contract  made  before  the  5th  and  10th  days  of  February  1794 
**  respectively,  and  a  service  in  pursuance  thereof,  or  who  shall 
''  have  been  admitted  a  solicitor  in  one  of  the  said  courts  of  Great 
**  Sessions,  or  of  the  said  counties  palatine,  or  some  other  inferior 
^  court  of  eauity  in  England^  by  virtue  of  a  like  contract  and  service, 
"  and  according  to  the  directions  of  the  several  acts  then  in  force 
*'  for  the  regulatbn  of  attornies  and  solicitors  respectively,  shall,  in 
^  *his  own  name,  or  m  the  name  of  any  other  person,  sue  out  any  [*60] 
^  writ  or  process,  or  commence,  prosecute  or  defend  any  action  or 
**  suit,  or  any  proceeding,  in  any  of  the  said  courts  at  Westminster^ 
**  as  an  attorney  or  solicitor,  for  or  in  expectation  of  any  gain,  fee  or 
•*  reward,  without  being  admitted  and  enrolled  an  attorney  or  solicitor 
**in  one  of  the  said  courts  at  Westminster^  according  to  the  di- 
^  rections  of  the  several  acts  in  force  for  the  regulation  of  attornies 
*'  and  solicitors,  every  such  person  shall,  for  every  such  offence, 
^  forfeit  the  sum  of  one  AtiTuIreri  pounds  ;  one  moiety  thereof  to  the 
**  use  of  his  majesty,  and  the  other  moiety,  with  full  costs  of  suit,  to 
*'  the  use  of  such  person  who  shall  prosecute  for  the  said  offence, 
•*  by  action  of  AA/,  &c.  in  any  of  his  majesty's  courts  of  record  at 
**  Westminster :  And  such  person  is  thereby  also  made  incapable  to 
**  maintain  or  prosecute  any  action  or  suit,  in  any  court  of  law  or 
^  equity,  for  any  fee,  rewara  or  disbursements,  on  account  of  pro- 
^  secutmg,  carrying*on  or  defending  any  such  action,  suit  or  pro- 

•  34  Gea  ID.  e.  87.  §  5.  JSched.  A.  48  Geo.  IIT.  c.  149.  Sched.  Pait  I. 
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•  ceeding.'**  An  attoiliejr  therefore,  who  has  be^n  admitted*  in  one  . 
of  the  courts  of  Great  Sessions  in  Wales j  or  of  the  counties  palatine 
of  Chester^  Lancoiter^  or  Durham,  &c«  since  February  1794,  is 
not  entitled  to  practise  in  the  courts  at  Westminster^  without  beinp 
also  admitted  an  attorney  therein ;  and  he  cannot  be  so  admitted, 
unless  the  higher  duty  was  paid  on  his  articles  of  clerkship* 

No  attorney  or  solicitor  is  allowed  to  have  more  than  two  articled 
clerks,  at  the  same  time  ;^  nor  can  take,  have,  or  retain  any  clerk, 
who  shall  become  bound  by  contract  in  writing  as  aforesaid,  after  such 
attorney  or  solicitor  shall  nave  discontinued  or  left  off,  or  during  such 
time  as  he  shall  not  actually  practise  asj  or  carry  on  the  business  of 
an  attorney  or  solicitor.®  And,  by  a  late  rule  of  court,**  "no  attorney 
"  who  shall  be  retained  or  employed  as  a  writer  or  clerk,  by  any  other 
"  attorney,  shall  during  the  time  of  such  employ,  take  Or  have  any 
**  clerk  under  articles ;  and  no  service  to  any  such  attorney  uuder 
^  articles,  during  the  time  that  such  attorney  shall  be  so  em- 
"  ployed  by  any  other  attorney,  shall  be  deemed  good  service:" 
which  rule  was  determined  by  the  court,  to  have  a  retrospective 
operation ;  it  not  beinff  introductive  of  any  new  regulation,  but  con- 
[*61]  firmatory  of  an  old  one.*  And  where  articles  of  clerkship  ap- 
peared to  have  been  entered  into  collusively,  between  an  attorney 
and  a  person  who  was  and  continued  to  act  as  a  turnkey  of  the  King's 
Bench  prison,  for  the  purpose  of  securing  the  business  of  the  prisoners 
to  the  attorney,  the  court  ordered  them  to  be  cancelled.' 

With  respect  to  the  service  in  general,  under  articles  of  clerkshii), 
it  is  enacted,  that  "  every  person  who  shall  become  bound  by  cori- 
"  tract  in  writing  to  serve  any  attorney  or  solicitor,  shall,  during  the 
"  whole  time  and  term  of  service  to  be  specified  in  such  contract, 
"  continue  and  be  actually  employed  by  such  attorney  or  solicitor,  or 
"  his  or  their  agent  or  agents,  in  the  proper  business,  practise  or  em- 
"  ployment  of  an  attorney  or  solicitor."*  And  it  has  been  holden,  that 
this  requbite  is  not  complied  with,  by  the  clerk's  serving  part  of  the 
time  with  another  attorney,  though  with  his  master's  consent,  and  the 
rest  of  the  time  with  his  master.^  Also,  by  the  above  i:ule  of  court, 
"  no  person  who  shall  enter  into  articles  with  ^fi  attorney  or  attornies, 
"  shall  be  at  liberty  to  serve  the  agent  or  agents  of  such  attorney  or 
"  attornies,  under  such  articles,  for  a  longer  time  than  one  year  of 
'"  his  clerkship ;  and  any  such  service  to  an  agent  or  agents,  beyond 
**  that  time,  shall  not  be  deemed  good  service."* 
.  "  Provided  always,  that  if  any  such  attorney  or  solicitor,  to  ot 
^  with  whom  any  such  person  shall  be  so  bound,  shall  happen  to 
^  die^  before  the  expiration  of  such  term,  or  shall  discontinue  or 
"  leave  off  such  his  practice  as  aforesaid,  or  if  such  contract  shall 
"  bv»  mutual  consent  of  the  parties  be  cancelledf  or  in  case  such 
**  clerk  shall  be  legally  discharged  by  any  rule  or  order  of  the  court, 
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^  wherein  such  attorney  or  soUciU»r  shall  practise,  before  thct  expW 
^  ration  of  such  term,  and  such  clerk  shall  in  anjr  of  the  said  cases- 
^  be  bound  by  another  contract  or  other  contracts  in  writing  to  serve, 
"  and  shall  accordingly  serve  in  manner  before  mentioned,  as  clerk  to 
^  any  other  practising  attorney  or  attornies,  solicitor  or  solicitor» 
^  respectively,  during  the  residue  of  the  said  term  of  five  years, 
^  *then  such  service^hall  be  deemed  and  taken  to  be  as  good,  [*62] 
^  effectual  and  available,  as  if  such  clerk  had  continued  to  serve  aa 
^  a  clerk  for  the  said  term,  to  the  same  pelrson  to  whom  he  was 
^  originally  bound ;  so  as  an  affidavit  be  diuy  made  and  filed  of  the 
^  execution  of  such  second  or  other  contract  or  contracts,  within  the 
^  time,  and  in  like  manner,  as  is  before  directed,  concerning  such 

*  original  contract,*^  And,  by  the  statute  34  Geo,  HI.  c.  14.  §  5. 
**  if  any  person,  having  been  articled  to  any  attorney  or  solicitor  for 
"  the  term  of  five  years,  and  havmg  duly  paid  the,  duty  by  that  act 
^  imposed,  shall,  on  the  event  of  such  attorney  or  solicitor  dyin^,  or 
**  leaving  ofi*  his  practice,  or  of  such  articles  being  cancelled  or 

*  discharged,  or  on  any  other  event,  before  the  expiration  of  such 
**  term  of  five  years,  enter  into  any  subsequent  contract,  with  any 
"  other  attorney  or  solicitor,  to  serve  him  as  his  clerk  for  the  residue 
^  of  the  said  term  of  five  years,  such  last-mentioned  contract  shall 
"  not  be  subject  to  or  chargeable  with  any  of  the  duties  by  that 
^  act  imposed."  The  duty  of  one  pound  fifttm  shillings  however  is 
payable,  by  the  last  general  stamp  act,^  for  any  ai*tic]es  of  clerkship 
or  contract,  whereby  any  {)erson  shall  become  bound,  to  serve  as  a 
clerk,  in  order  to  his  admission  as  an  attorney  or  solicitor,  for  the 
residue  of  the  term  for  which  he  was  origmally  bound,  in  consequence 
of  the  death  of  hb  former  master,  or  of  the  contract  between  them 
being  Vjacated  by  consent,  or  by  rule  of  court,  or  in  any  other  event ; 
and  for  any  counterpart  or  duplicate  thereof. 

And  to  the  intent  tnat  better  information  may  be  obtained,  touching 
the  fitness  and  qualifications  of  persons  applying  to  be  admitted 
attornies,  it  is  ordered,  by  a  late  rule  of  court,  that  '^  ev^Tj  person 
^  who  shall  intend  to  apply  for  admission  as  an  attorney  in  the  King^s 
^  Bench,  and  who  shall  not  have  been  admired  ^an  attorney  or 
"  solicitor  of  any  other  court,  shall  for  the  space  of  one  fiill  term, 
^previous  to  the  term  in  which  he  shall  apply  to  be  admitted,  cause 
^  his  name  and  place  of  abode,  and  also  the  name  or  names,  and 
•*  place  or  places  of  abode  of  the  attorney  or  attornies  to  whom  he 
^  shall  have  been  articled,  written  in  legible  characters,  to  be  af- 
^  fixed  on  the  outside  of  the  court  of  Kins^s  Bencii,  in  such  place  as 
**  *public  notices  are  usually  affixed  on,  and  in  the  King's  Bench  [*63] 
^  office  f  and  also  enter,  or  cause  to  be  entered,  in  a  book  lo  be 
^  kept  for  that  purpose,  at  each  of  the  judge's  chambers  of  this 
*^  court  his  name  and  place  of  abode,  and  also  the  name  and 
^  place  of  abode  of  the  attorney  or  attornies  to  whom  he  shall 

* 

«  S3Gca  a.  e,4ft.  §  9.  tnd  tee  S  Geo.  II.  Sched,  Part  I. 

e«  SS.  §  13.  e  It.  T.  31  Geo.  III.  K.  B.  4  Durnf.  & 

b  55  Geo.  ni.  e.  ISi.  if cAedL  Pvt  f •    And  Rast,  379.  Append.  Chap.  II.  §  1    And  for 

far  tke  former  duty,  tee  the  acatntet  44  Geo.  the  affidavit  of  sueh  notice,  ace  id.  §  9. 
lU.  «.  9S.  Sched.  A.  48  Geo,  III.  c.  149. 


* 


» ■ 


<>5  OP  THE  ADMISSION 

^  have  been  articled.''*  And  there  is  a  aimilar  rule  in  the  Comidos 
Pleas,**  directing  the  notice  to  be  affixed  on  the  outside  of  the  courts 
in  such  place  as  public  notices  are  usually  affixed  on,  and  to  be  left 
at  each  of  the  judge's  chambers  of  that  court,  and  there  fixed  up  in 
some  conspicuous  juace ;  and  that  such  notice  shall  likewise  be  fixed 
up,  for  the  like  time,  in  the  Common  Pleas  office*  This  notice  must 
be  put  up  for  the  term  immediaUbf  preceding  thatin  which  the  appli- 
cation is  made  for  admission.® 

And  before  he  can  be  admitted  an  attorney  or  solicitor,  every 
person  who  shall  become  bound  as  a  clerk  as  aforesaid,  is  required 
to  cause  an  affidavit  of  himself,  or  the  attorney  or  solicitor  to  whom 
he  was  bound,  to  be  duly  made  and  filed  with  the  proper  officer  ap 
pointed  for  that  purpose,  (being,  in  the  King^s  ^ench,  the  chief 
clerk  or  his  deputy,  and  in  the  Common  Pleas,  the  clerk  of  the 
warrants,)  that  he  hath  actually  and  really  served,  and  been  employed 
by  such  practising  attorney  or  attomies,  solicitor  or  solicitors,  to  wLom 
he  was  bound  as  aforesaid,  or  his  or  their  agent  or  agents,  during  the 
said  whole  term  of  five  years,  according  to  the  true  intent  and 
meaning  of  the  statute  22  Geo.  IL  c.  46.  §  10.''  And  b  the 
Common  Pleas,  it  is  a  rule,  that  ^  every  person  who  shall  be  ad- 
mitted an  attorney  of  that  court,  not  being  already  an  attorney  of  tte 
King^s  Bench,  or  a  solicitor  in  Chancery,  or  in  the  court  of  Ex* 
chequer,  shall  before  he  be  sworn,  file  witli  the  secondary,  his  articles 
of  clerkship,  together  with  the  affidavit  of  the  due  execution  thereof, 
and  also  the  affidavit  ofihe  due  service  under  such  articles,  and  of  the 
notice  having  been  given  pursuant  to  the  rule  of  Trin.  SI  Geo. 
IIl.''^  An  affidavit  is  abo  required  to  be  made  by  the  person  to 
[*64]  be  admitted,  of  the  payment  of  the  duty  imposed  on  the  articles 
or  contract  of  service ;  in  which  he  shall  insert  the  sum  paid  in  re- 
spect thereof,  and  shall  specify  the  name  and  place  of  abode  of  the 
person  or  persons  with  whom  such  contract  of  service  was  entered 
mtq,  the  time  of  the  execution  thereof,  and  the  time  of  enrolling  or 
registering  the  same,  and  in  case  such  person  shall  have  been  previous- 
ly admitted  a  solicitor  or  attorney  in  some  other  court,  shall  also  ^c- 
ify  in  such  affidavit,4he  court  in  which  he  has  been  so  admitted^  aad 
the  time  of  his  admission  therein  /  and  shall  cause  the  same  to  be 
duly  filed  in  the  court  in  which  he  proposes  to  be  so  admitted  f 
solicitor  or  attorney,  with  the  proper  officer  appointed  for  receiviM 
and  filing  such  affidavits;  and  every  such  affidavit  shall  be  produceo, 
and  openly  read  in  the  court  in  which  such  person  shall  be  admitted 
a  solicitor  or  attorney,  before  he  shall  be  enrolled  or  registered 
therein.^ 

The  oath  (or  affirmatum^  if  by  a  qualur^)  required  to  be  taken  by 
an  attorney  before  admittance,  is  that  he  will  truly  and  honestly  de- 
mean himself,  in  the  practice  of  an  attorney,  according  to  the  hest 

^  t  R.  T.  JS  G«<l.  JUL  K.  B.  5  DariiT  k       d  Append.  Chmp.  n.  §  9.  K.  II.  §  1. 
XMt,  368.  e  K.  V.  57  G«o.  111.  C.  P.  1  ita.  4*  Tal, 

b  It  T.  31  Geo.  in.  C.  P.  and  tee  R.  M.  90.  \ppeo(l.  Chmp.  II.  §  10. 
9 Geo.  It  ree.  'Z.  C.  P.  Append.  Cluip.  U.        f  Append.  Chap.  11.  §  II. 
M-  3  MArah.  48.  fa,  J  C  34  Gea  Ul.  o.  14.  §  3. 

e  6  rnont.  535.  S  hunh.  13.  S.  C. 


t- 


r 


AND  ENROLMENT  OF  ATTORNIES.       M 

•f  tus  knowledge  and  ability  ;*  besides  whicb,  he  is  to  take  the 
^  oaths  of  allegiance  and  supremacy,  and  to  subscribe  the  declaration 
against  popery  ;^  or,  if  a  roman  catholic^  the  declaration  and  oath 
prescribed  by  the  statute  31  Geo.  Ill;  c.  32.e    But  the  judges  of  the 
court,  or  one  or  Jiore  of  them*,  before  they  admit  any  person  to  take 
the  said  oath  or  affirmation,  are  to  examine  and  mquire,  by  such 
ways  and  means  as  they  shall  think  proper,  touching  his  fitness  and 
capacity  to  act  as  an  attorney;  and  if  such  judge  or  judges  re^ 
spectively  shall  be  thereby  satisfied,  that  such  person  is  duly  quali^ 
fied  to  be  admitted  to  act  as  an   attorney,  tnoi,  and  not  others 
"wise,  the  said  judge  or  judges  are  to  admmister  in  open  court  to 
such  person,  the  said  oath  or  affirmation ;  and  after  such  oatK  or 
affirmation,  to  cause  him  to  be  admitted  an  attorney,  and  his  name  to 
be  enrolled  as  an  attorney  in  such  court,  without  any  fee  or  reward, 
other  than. one  shilling  for  administering  the  oath  or  affirmation; 
which  admission  shall  be  written  on  parchment,  in  the  English 
*tongue,  in  a  common  legible  hand,  and  signed,  by  such  judge  or  [*65 J 
judges  respectively,  whereon  the  lawful  stamps  shaft  be  first  im- 
pressed, and  shall  be  delivered  to  the  person  so  admitted**  The  stamp 
duty  on  admission,  by  the  last  general  stamp  act,*  ^mounts  to  ttoenty 
Jive  pounds.     And  in  the  King's  Bench,  the  chief  clerk  or  his  depu* 
ty  is  required,  without  fee  or  reward,  to  enroll  the  name  of-  every 
person  who  shall  be  admitted  an  attorney  therein,  and  the  time  when 
admitted,  in  an  alphabetical  order,  in  a  roll  or  book  to  be  provided 
and  kept  for  that  purpose,  in  the  King's  Bench  office ;  to  which  roll 
or  book  all  persons  may  have  free  access,  without  fee  or  reward/ 
Anciently  it  appears,  there  were  rolls  kept  of  the  attomies,  in  the 
King's  Bench ;  but  after  the  stamp  acts,  that  method  was  disused, 
and  books  kept  in  lieu- of  them.*   These  books  were  considered  in 
one  case,*  merely  as  minutes  to  make  up  the  record,  and  a  warrant 
to  the  officer  for  that  purpose :  But  from  the  evidence  given  in  a  sub- 
sequent case,"*  it  appears  that  when  an  attorney  is  admitted,  and  takes 
the  oaths,  he  subscribes  a  roll,  which  is  the  original  roll  of  attomies : 
from  whence  the  names  are  copied  into  the  above  books.  The  record 
of  admission  is  of  so  high  an  authority,  that  if  an  exemplification  of 
it  be  annexed  to  a  plea  of  privilege,  the  plaintiff"  must  reply  nul  tiel 
record^  and  cannot  otherwise  try  the  fact  of  the  d|efendants'  being  an 
attorney.* 

The  habitations  however,  of  many  attomies,*  practising  in  the 
court  of  King's  Bench,  resident  in  and  near  the  cities  of  Lcm- 
d&n  and  Westminster^  being  often  very  difficult  to  be  found; 
whereby  it  was  impracticable  duly  to  serve  them  with  notices,  sum* 

•  3 Geo.  IL  e.  83.  §  f S.  19 Geo. II.  e.  13.  §  for  tfiefornier  dntr,  see  the  sutntei 44  Geo. 

8.  Append.  Chsp.  II.   §  12.     And  for  the  ill.  c   98.   ScJiciJ.    A.  48  Geo.  UI.  «.  149. 

form  of  die  oath  anciently  taken^  on  the  Rd-  Sdied.  Part.  I. 
ttisMOii  of  attomies  in  the  Common  Pleasy  see        f  t2  (4  en.  U.  c.  23.  §  18. 
R.  M.  1654.  §  26.  G.  P.    *  B  1  Str.  76, 7. 

b  7  &  8    W.  m.  c.  04.   IS  W.  IlL  «.  C.        h  2  V.^u  Uep.  5*26.  ,    * 

^  9.         '  •  i  1  \A.  Uayra.  336.  7  Mod.   109.  ft  SaUL 

a  See  BoO.  on  C3o.  lit.  d91.  Ta.  )  545.  6  .Mo(!.  3o.i.  2  Ld.  Raym.  \17%  1  Str. 

d  S  Gca  IL  c.  i3.  §  6.  7C.  532. 
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monses,  orders  and  rules,  to  the  great  delay  of  the  proceedings, » 
rule  was  made  in  this  court,*  that  the  master  should  forthwith  causes 
to  be  prepared  a  proper  alphabetical  book,  for  the  purposes  after  men* 
tioneo ;  and  that  the  same  should  be  publickly  kept  at  the  master's 
office  in  the  Kmg's  Bench  "walks,  to  be  there  inspected  by  any  at- 
torney or  his  clerk,  without  fee  or  reward ;  and  tnat  every  attorney 
[^^6]  practising  in  this  court,  and  residing  in  London  and  Westminster^ 
or  within  ten  miles  of  the  same,  should  before  the  first  day  of  the  then 
&ext  term,  enter  in  such  book,  in  alphabetical  order,  ms  name  and 
place  of  abode,  oo^some  other  prc^r  place  wkhin  the  cities  of  London 
and  Westminster^  where  he  might  be  served  with  such  notices,  sum-* 
mohses,  .orders  and  rules  :  And  it  is  thereby  required,  that "  every 
^  attorney  afterwards  to  be  admitted,  and  practising  and  residing  aa 
^^  aforesaid,  shall,  upon  his  admission,  make  the  like  entry ;  and  mat 
**  as  often  as  any  such  attorney  shall  change  his  place  of  abode,  op 
**  the  place  where  he  may  be  so  served  with  notices,  summonses^ 
•*  orders  and  rules,  he  shall  make  the  like  entry  thereof,  in  the  said 
^^  book ;  and  that  all  notices,  summonses,  orders  and  rules,  which  do 
"  not  require  a  personal  service,  shall  be  deemed  sufficiently  served 
"  on  such  attorney,  if  a  copy  thereof  shall  be  left  at  the  place  lastly 
"  entered  in  such  book,  with  any  person  resident  at  or  beloaging  to 
"such place:  and  if  any  such  attorney  shall  neglect  to  make  such 
"  entry,  that  then  the  fixing  up  of  any  notice,  or  the  copy  of  any 
"  summons,  order  or  rule,  for  such  attorney,  in  the  said  master's 
**  office,  shall  be  deemed  a  sufficient  service,  unless  the  matter  be 
"such  as  shall  require  a  personal  service."  In  conformity  to  this 
rule,  it  is  usual  for.practisers,  who  live  remote  fi:om  the  inns  of  court 
or  chancery,  to  add  to  the  place  of  their  abode,  the  name  and  place 
of  abode  of  some  other  person,  where  and  with  whom  notices,  sum- 
monses, orders,  rules  and  other  proceedings  that  do  not  require  per- 
sonal service,  may  be  left  for  them,  near  to  such  inns  :^  But  when  the 
name  and  place  of  abode  of  the  attorney  are  entered,  then  service  at 
that  place  is  the  propelp  service/ 

An  attomev,  sworn  admitted  ancj  enrolled  in  any  of  the  courts  of 
law  mentionea  in  the  statute  2  Geo.  II.  c.  23.**  may  be  sworn,  admitted 
and  enrolled  a  solicitor,  in  all  or  any  of  the  courts  of  equity  therein 
mentioned,*  without  any  fee  for  the  oath,  or  stamp  on  the  parchment 
whereon  such  admission  shall  be  written  :^  And  an  attorney  in  any 
of  his  majesty's  courts  of  record  at  Westmimter^  is  capable  of  being 
almitted  to  practise  as  an  attorney  in  any  inferior  court  of  record, 
provided  be  be  in  all  other  respects  capable  and  qualified  to  be  ad- 
1*8 7J  mitted  an  attorney,  according  to  the  usage  and  custom  of  such 
mferior  court.*  So  a  solicitor  in  any  of  his  majesty's  courts  of  equity 
at  Westminster^  may  be  sworn,  admitted  and  enrolled  an  attorney  of 
his  majesty's  court  of  King's  Bench  or  Common  Pleas  at  We^trnm- 
sterfi  And  a  solicitor  in  any  of  the  courts  of  equity  mentioned  in  the 
statute  2  Geo.  II.  c.  23.  may  l)e  sworn,  admitted  and  enrolled  a  soli- 

— — 

a  It  H^  Geo.  m.  IC  B.  c  §  3. 

b  Imp.  II.  H.  dG.  *  f§*j/>. 

c  Loff^  S67;  g  6  Geo,  II  c.  27.  §  ?.      . 

-^^1.  h  23  Geo.  11.  c.  26.  §15. 
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«itor  ki  all  op  any  of  the  said  ether  courts  of  equity,  or  in  any  tn/e- 
rior  court  of  equity/  But  a  solicitor  on  the  equity  side  of  the  court 
of  Exchequer,  is  not  entitled,  as  such,  to  practise  in  the  court  of 
Chancery ;  nor,  if  he  do,  can  be  maintain  an  action  for  the  amount  of 
his  bill  'J*  And  it  seems,  that  a  solicitor  of  the  latter  court  cannot,  by 
consent  in  writing,  authorize  a  solicitor  of  the  court  of  Exchequer  to 
practise  there  in  nisname."* 

It  is  also  declared  to  be  lawful,  for  any  person  who  shall  be  sworn 
admitted  and  enrolled  to  be  an  attorney,  m  any  of  his  majesty's  courts 
of  record  at  fVestminstefj  &c.  by  and  with  the  consent  and  permis- 
sion  of  any  attorney,  in  any  of  the  said  other  courts  of  record,  &c# 
such  consent  being  in  writing,  signed  by  such  attorney,  and  in  the  '^ 
name  of  such  attoniey,  to  sue  out  any  wTit  or  process,  or  to  commencci 
carry  on,  prosecute  or  defehd  any  action  or  actions,  or  any  other  pro- 
ceeaings  in  such'court,  notwithstanding  such  person  is  not  sworn  or 
admitted  to  be  an  attorney  of  such  court.**  And  where  an  attorney 
%cts  in  the  name  of  another,  a  demand  of  costs  by  the  acting  attorney 
is  good.*"  But "  if  any  person,  who  shall  be  a  sworn  attorney  of  any  • 
^  of  the  courts  of  law  aforesaid,  shall  knowingly  and  willingly  permit 
**  or  suflfer  any  other  person  or  persons  to  sue  out  any  writ  or  pro* 
^  cess,  #r  to  commence,  prosecute,  follow,  or  defend  any  action  or 
^  actions,  or  other  proceedings,  in  his  name,  not  being  a  sworn  at- 
^  torney  of  one  of  the  said  other  courts  of  law,  or  i^  sworn  solicitor 
**  of  the  court  of  Chancery,  or  other  court  of  equity,  and  shall  be 

*  thereof  lawfiiUv  convicted,  every  person  so  convicted^  shall,  from 
^  the  time  of  such  conviction,  be  disabled  and  made  incapable  to  aet 

^  as  an  attorney,  in  any  of  the  courts  of  law  aforesaid ;  "^and  the  ad*  .  • 
**  mittance  of  such  per^n  to  be  an  attoraev  of  any  of  the  said  courts 
**  *of  law,  shall  from  thenceforth  cease  and  be  void."'  And,  by  [*68] 
a  subseouent  act,*  "  if  any  sworn  attorney  or  solicitor  shall  act  as 
**  agent  /or  any  person  or  persons  not  duly  qualified  to  act  as  an  at- 
**  tomey  or  solicitor,  or  permit  or  suffer  his  name  to  be  any  ways  made 
•*  use  of,  upon  the  account  or  for  the  piolit  of  any  unqualified  person  or 

*  persons,  or  send  any  process  to  such  unqualified  person  or  per- 
**  sons,  thereby  to  enaole  him  or  them  to  appear,  act,  or  practise  in 
^  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to  be  duly 
^  qualified  as  aforesaid,  and  complaint  shall  be  made  thereof  in  a 
"summary  way,  to  the  courf  from  whence  any  such  process  did 
^  issue,  and  proof  made  thereof  upon  oath,  to  the  satisfaction  of  the 
"  court,  that  such  sworn  attorney  or  solicitor  hath  offended  therein  as 
**  aforesaid,  then  every  such  attorney  or  solicitor  so  offending  shall 
**  be  struck  off  the  roll,  and  for  ever  aftei*disabled  from  practising  as 
**  an  attorney  or  solicitor ;  and  in  that  case,  and  upon  such  com- 

a  S GcOh II.  «. 23.  §  9,1 .  1.  R.  IS.  by  viiich  role, atlornus d'nmined T>f 

)»  4  Taant  452.  but  see  I  11,  Blac«  50.    one  court  froai  their  pi'aclice  for  misdemean- 

temb,  contra.  ors,  are  not,  after  certificMt^^  to  be  admitted 

a-4  Taunt.  45^  to  practise  la  another  court,  it  being  contmry 

d  9  Geo.  U  e.  'iS.  §  10.  to  tlie  intent  of  the  law.     And  see  R.  M.  % 

«  Say.  Rep.  0&.  &  7  KHz.  §  4. 15  Eliz.  %  8.  H.  T.  t\  Eliz.  ^ 

f  9  Geo.  U.  e.  «S.  §  17.  6.  H.  M.  1654.  §  t.  B.  U.  U^  15  Car.  ||. 

f  91  Geo.  11.  e.  46.  ^  11.  See  alio  tho    re^.  'i,  C.  F.                            .     .     ., 

ctatoiBS  Jacht.7,%%,  and R.  M.  1654.  § 


eft  'or  THE  CERtlFlCATES 

* 
■ 

^  pfeint  and  jM^f  made  a«  aforesaid^it  shall  and  may  be  lawful  lo 
*^  and  for  the  said  court  to  commit  ftuch  unqualified  peisoii,  ao  aci* 
*^  ing  and  practising  as  aforesaid,  to  the  prison  of  the  said  courts  for 
**  'any  tane  not  exceeding  one  year."  Where  an  attorney's  itaaie  was 
set  to  process,  without  his  authority,  the  court  ordered  the  proceed- 
ings to  be  set  aside,  and  granted  an  attachment  against  the  plaintiffs 
attorney .•.  So  where  judgment  Was  entered  up  by  an  attorney^ 
clerk,  in  the  name,  but  without  the  knowledge  or  consent  of  a  iwgoiar 
0Uomey,  it  was  ordered  to  be  set  aside.^ 

It  will  next  be  proper  to  consider  the  urtificaUs  of  attomies, 
irbich  were  first  requh-ed  by  the  statute  25  Geo.  III.  c.  80«  And,  by 
It  subsequent  statute,^  every  person,  admitted,  swpnf  and  enrolled  a 
**  solicitor  or  attorney,  &c.  in  any  of  his  majesty's  courts  at  West- 
^fmnster,  &c.  or  in  any  other  court  *in  England^  holding  pleas 
*^  where  the  debt  or  damage  shall  amount  to  forty  shillings  or  more, 
**  shall  annually,  between  the  first  day  of  Jfovember  and  the  end  of 
•*  [*69]  Michaelmas  term  then  next  following,  during  such  time  as  h^ 
*'  shall  continue  so  to  practise  in  any  of  the  said  courts,  or  before ' 
^  such  person  shall  commence,  carry  on  or  defend  any  action '^or  suit, 
*'  or  any  proceedings  whatsoever,*  in  any  of  the  said  courts,  delivjerin" 
*'  to  the  commis^oners  of  the  stamp  duties,  or  to  their  oficer  ap- 
^  pointed  for  that  purpose,  at  the  head  office  of  stamps  jn  MtddlesiXj 
^^  a  piper  or  note  m  writing,  containing  the  name  and  usual  place  of 
^  residence  of  such  person ;  and  thereupon,  and  upon  payment  of  the 
*'  duties,  aoiording  to  the  place  of  his  residence,  every  such  person 
*'  shall  be  entitled  to  a  cerliJkeUe^  duly  stamped,  to  denote  the  pay* 
*  ment  of  the  said  duties  ;  which  certificate  the  said  commissioners' 
^  shall  cause  to  be  immediately  issued,  undef  the  hand  and  name  of 
^  the  proper  officer,  in  such  form  as  they  shall  devise*>  And  every 
**  certificate  issued  by  virtue  of  that  act,  between  the  first  day  of 
•*  Jfovember  in  every  year,  and  the  end  of  the  then  next  Michaelmas 
**  term,  shall  bear  dale  on  the  second  day  of  Navemher  in  ^uch  year; 
^  and  every  certificate  issued  at  any  other  time  shall  bear  date  on  the 
^  day  on  which  the  same  shall  be  issued :  and  every  such  certificate 
"shall  cease  and  determine  on  the  first  day  oi  JsTovemhtr  then 
**  next  following." 

The  duties  now  payable  for  certificates,  under  the  last  general 
Mamp  act,*  are  toetecpounds  yearly,  by  every  person  admitted  as  an' 
attorney  or  solicitor,  in  any  of  his  majesty's  courts  at  ffestmnstery 
&c.  if  he  shall  reside  in  the.  city  of  London  or  Wtstmitfisier^  or 
within  the  limits  of  the  two^penny  post  in  England^  or  within  the 
city  or  shire  of  Edinburgh^  and  shall  have  been  admitted,  or  in  pos- 
session of  his  office,  for  the  space  of  three  years  or  upwards ;  or  ii  he 
shall  not  have  been  admitted  or  in  possession  so  long,  six  pounds :  And 
if  he  shall  reside  elsewhere^  and  have  been  admitted  or  in  possession  of 
his  office,  for  the  space  of  three  years  or  upwards,  eight  pounds;  or  if 
he  shall  not  have  been  admitted  or  in  possession  so  long,  ybur  pounds. 

■I 

•  1  Hor.  do.  for  the  foriner  duties,  ice  the  stalntrs  44  Geo. 

%  5  Bur.  Seco:  IIT.  c.  98.  Sehed.  A.  48  Geo,  HI.  c.  149. 

c  87  Geo.  m.  e.  90.  §  36.  98.  <Sc^d  Fartl. 
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And,  by  die  97  Geo.  HL  c»-9(V^^  every  certificate  so  tc^keob* 
^  tained  a»  aforesaid,  shall  be  entered  in  om  of  the  courts  in  which 
^  *tiie  person  described  therein  shall  be  admiited  and  enrolled,  [^701 
^  with  the  respective  officer  or  officers  of  the  said  courts,  appointed 
^'  by  the  96  Geo.  UI.  c*  B0«  to  ffrant  certificsttes  of  enrolment  or  sidmis- 
"  sion,  within  the  time  therein beforeprescribed, or  beforesuch persoA 
^^hall  be  permitted  to  practise  as  aforesaid ;  and  the  said  respective 
^  officers  snail  from  time  to  time,  upon  payment  of  the  fee  of  one 
^shilling,  enter,  in  alphabetical  order,  the  names  of  the  persons 
^  deiA^ribed  in  such  respective  certificates,  together  with  the  places  of 
^  such  their  residei^e  as  aforesaid,  and  the  respec^ve  dates  4>f  such 
'^  certificates,  in  books  or  rolls  to  be  prepared  for  that  purpose ;  to 
^  which  books  or  rolls^  in  the  said  courts  respectively,  all  persons 
^  shaU  and  may  at  seasonable  times  have  free  access,  without  fee  or 
•*  reward." 

By  the  same  statute,^  ^'  if  any  person  shall,  in  bis  own.  name, 
**  or  in  the  name  of  any  other  person  or  persons,  sue  out  any  writ  or 
"  process^  or  commence,  prosecute,  carry  on  or  defend  any  action  or 
•*  suit,  or  any  proceedings,  in  any  of  the  courts  aforesaidf,  for  or  m 
^  expectation  of  any  gain,  fee  or  reward,  or  shall  do  any  act  in  any  of 
^  the  said  courts,  as  an  attorney  of  such  court,  without  obtaining  a 
*"'  certificate  in  the  manner  before  directed,  or  without  entering  mt 
^  same  in  one  of  the  courts  aforesaid,  wherein  such  person  shaU  bc^ 
^  admitted  or  enrolled  as  an -attorney,  &c. ;  or  shall  deliver  in  to  any 
^  person,  at  the  said  head  office,  any  account,  containing  a  place  of 
^  residence,  as  the  place  of  his  residence,  contrary  to  the  direc4Jons 
^  of  the  said  act  of  the  25th.  year  of  the  reign  of  his  present  majesty, 
^  whh  intent  to  evade  the  payment  of  the  higher  duties,  every  such 
^^  person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
^fifiS  pounds ;  and  shall  be  made  incapable. to  maintain  or  prosecute 
"'  any  action  or  suit,  in  any  court  of  law  or  equity,  for  the  recover- 
'*  ing  of  his  fees,  &.c." 

Also,  by  the  statute  44  Geo.  III.  c.  98.  §  14.  "  every  person  who 
^^  shall,  for  orin  expectation  of  any  fee,  gain  or  reward,  directly  or  in* 
"  directly,  draw  or  prepare  any  conveyance  of,  or  deed  relating  to, 
"  any  real  or  personal  estate,  or  any  proceedings  in  law  or  equity, 
^  other  than  and  except*  Serjeants  at  law,  barristers,  solicitors,  attor- 
**  "hiies,  notaries,  proctors,  agents  or  procurators,  having  obtained  [*71] 
"  regukr  certificates,  and  special  pleaders,  draftsmen  m  equity,  and 
^  conveyancers,  bemg  members  oi  one  of  the  four  inns  of  court,  and 
^  having  taken  out  the  certificates  mentioned  in  the  schedule  to  that 
^  act  annexed,^  and  other  than  and  except  persons  solely  employed  to 
^  engross  any  deed,  instrument,  or  other  proceedings,  not  drawn  or 
^{H^paredby  themselves,' and  for  their  own  account  re^ctively, 
*  and  other  than  and  except  public  officers,  drawing  or  preparing 
**  official  instruments,  applicable  to  their  respective  offices,  'and  in  the 

■  §  «7.  imrly  shall  reside  in  the  city  of  Jjondon  op 

h  i  do.  JFestmtfuter^  or  within  the  limits  of  the  two- 

<  These  certificates  are  fuhject,  hjr  the  penny  posi  in  England^  or  8/.  if  he  shall  i*e- 

laH  geoei;^!  Hamp  act,  (55  Geo.  UI.  c  184.  sids  f/ffwAerf. 
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*^  oom^  of  their  dnty,  shall  forfeit  and  pay  for  every  stich  offence,  the 
"  sum  of  i^  pounos :  Provided  always,  that  nothing  therein  goo* 
^  tainedal]^u  eiUend,  or  be  construed  to  extend,  to  prevetttany  per- 
^  son  or  persons  drawing  or  preparing  any  willor  other  testamentary 
^  papers  or  any  agreement  not  under  seal,  or  any  letter  of  attorney." 
But  the  persons  required  to  take  out  certificates  under  the  statute  55 
Geo.  til.  c«  184.  Sched.  Part  I.  are  only  persons  being  members  of 
the  four  inns  of  court,  &c/ 

,  An  attorney  is  liable  to  penalties,  for  not  obtaining  or  entermg 
his  certificate,  accordmg  to  the  provisions  of  the  57  Gcx>.  HI. 
€•.90.  §  26.  thoiy;h  no^power  to  sue  is  expresslj^  given  him  by  that 
statute ;  for  the  25  Geo;  III.  c.  80.  which  gives  that  power,  and  the 
37  Geo.  in.  c.  90.  are  m  fari  maUrid*^  And  if  an  attorney  l>e  in 
partnership  with  another,  and  they  carry  .on  their  business  together^ 
and  their  jomt  names  are  put  on  their  papers  in  causes  in  their 
offiee,  either  of  them  is  liable  to  the  penalties  of  the  last-mentioned 
act,  for  practismg  as  an  attorney,  without  enteriiig  his  certificate  -, 
though  it  do  not  appear  that  one  of  them  had  any  profit  or  advan^' 
ta^  from  the  suit  for  which  the  91M  (am  action  is  brooght.^  The 
consequence  is,  and  it  has  been  accordingly  determined,  that  two  at- 
tornies  or  proctors  cannot  be  sued  togeAer,  as  for  one  offence,  in 

Eactisin^  without  having  obtained  and  entered  their  certificate.^  It 
s  likewise  been  determmed,  that  the  certificate  act  does  not  extend  ta 
[*72]  the  countt)  court,  though  an  attorney  *prosecut^  a  suit  there,  by 
virtue  of  a  wnfc  of  justices^  for  more  than  40^.*  But  by  the  statute  44 
Geo.  III.  c  98.  §  10.  the  penalties  incurred  by  virtue  of  that  or  any 
other  act  of  parliament,  relating  to  the  stamp  duties,  can  only  be  re* 
covered  in  the  name  of  the  attorney  general.  And  acts  of  indemnity 
are  occasionally  passed,  to  relieve  attornies  who  have  neglected  te 
take  out  their  certificates  in  due  time.^ 
A&  a  further  inducement  for  attornies  to  take  out  their  certificates, 
*  it  is  enacted  by  the  statute  37  Geo.  III.  c.  90.«  that  "  every  person 
^^  admitted,  sworn  and  enrolled  in  any  of  the  said  courts  as  therein 
^  mentioned,  whp  shall  neglect  to  obtain  his  certificate  thereof,  in  the 
^  manner  before  directed,  for  the  space  of  one  whole  year,  shall  from 
**  thenceforth  be  incapable  of  practising  in  his  own  name,  or  in^the 
^  name  of  any  other  person,  in  any  of  the  said  courts,  by  virtue  of 
^  such  admission,-  entry  and  enrolment ;  and  the  admission,  entry 
^  and  enrolment  of  such  person,  in  any  of  the  said  courts,  shall  fir6in 
**  thenceforth  be  null  and  void.  Provided  always,  that  nothing  there- 
^  in  before  contained  shall  be  construed  to  prevent  any  of  the  said 
•*  courts  from  re-admitting  any  such  person,  on  payment  to  the  com- 
^^missioners,  of  the  duty  accrued  since  the  expiration  of  the  lasloc^ 
**  tificate  obtained  by  such  person,  and  such  further  smn  of  money,  by 
•*  way  of  penalty,  as  the  said  court  shall  think  fit  to  order  and  direct 

•  1  Holt  JVju  PH.  52a.  cnUra. 

b5Bo8.  te  Pal.  o%'i.  1  New  Rep.  C.P.  e  6  Durnf.  ^  Ka«t»  663. 

945.  a.  P.  3  EMt,  ^69.  contra,  f  See  die  statutes  referred  io^  atUe  M 
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^  Qa  tke  above  statute,  it  has  been  holden,  in  the  Common  Ple&s,  that 
wbcrr.a^  person  15  admitted  an  attorney,  and  omits  to  take  out  his  cer- 
tificate witbin  the  year,  be  must  be  readmitted,  before  he  can  practise* 
though  he  should  never  have  pracused  on  his  former  admission.*  And 
in  the  King'is  Bench,  where  an  attorney  has  discontinued  practice, 
stfier  the  expiration  of  biscertificate,though  in  consequence  of  pecuniary 
difficulties  and  iUness^^  or  of  absence  abroad,^  a  term's  notice  must  be 
stuck  up^  and  entered  at.  the  judges^  chambers,  for  the  purpose  of  re- 
admitUiig  him,  in  like  manner  as  upon  an  original  admission.'  But 
vhere  an  attorney  xontimied  to  practise,  after  the  exphration  of  his 
certiikate^  through  the -inadvertence  or  misconduct  of  his  agent  or 
ckrk,in  neglecting  to  get  it  renewed,  the  court,  on  an  affidavit  of  the 
Circumstances,  re-admitted  him,  without  giving  a  terms  notice.^  t*'^^] 
An  attorney  who  had  ceased  to  practise,  after  the  passing  of  the  S5 
Geo.  III.  c.  80.  and  before  the  operation  of  37  Geo.  III.  c.  90.  §  31. 
had  commenced)  was  re-admitted,  in  the  Common  Pleas,  without  pay* 
in^any  penalty,  or  arrears  of  duty/  And  attomies  have  been  re-ad- 
mtted  in  like  manner,  in  the  King's  Bench,  on  making  it  appear,  that 
thcv  were  prevented  from  practising  by  illness,^  or  by  being  reduced 
to  the  aituadon  of  a  cleric  ^  But  in  general,  it  is  necessary  for  an  attor- 
ney, on  beine  re-admitted,  to  pay  the  arrears  of  duty  accrued  since  the 
expiratkm  of  his  last  certificate,  together  with  the  penalty  or  fine,  which 
ia  usuallv  tzMniv.  shillings.*  The  rule  for  this  pui7X)se  is  a  rule  to  shew 
cause;  iouiideaon  an  affidavit,  stating  the  payment  of  the  duty  on 
the  articles  of  clerkship,  the  admission  under  them,  and  up  to  what 
tioie  the  attorney  obtained  his  certificate.  It  must  also  be  sworn, 
that  he  has  since  discontinued  to  practise ;  for  otherwise  he  might  be 
cfiminally  culpable  ^  And  where  a  considerable  time  has  cl&psed, 
the  reason  of  his  ceasing  to  take  out  his  certificate  must  be  stated,  and 
how  he  has  been  since  employed,  in  order  to  shew,  that  he  has  not 
been  employed  in  any  manner  that  may  unfit  him  for  the  duties  of  his 
profession.*    The  affidavit  then  states,  that  a  term's  notice  has  been 

S'fcp,  when  necessary,  of  his  intention  to  apply  to  the  court ;  and 
at  notice  of  his  name  and  place  of  abode,  &c.  has  been  served  an 
the  soficitor  to  the  commissioners  of  stamp  duties.'^ 


An  attorney,,  when  duly  admitted  enrolled  and  certificated,  is  sup* 
pOGcd  to  be  always  present  in*court ;  and  on  that  account,  has  many 
prmlq^  belonging  to  him,  in  common  with  the  other  officers  of  the 
court.  Where  an  attorney  of  the  King's  Bench  or  Common  Pleas 
^pkmtiff'^  he  is  endtled  to  sue  in  his  own  court,  by  attacKmmt  of 

•  6 Twnt.  408.  2  M*n|i.  189.  9.  C,  h  S  Barn,  4r  Aid.  3U.  1  Chit.  ttep.  \0Q, 

•  1  Chit.  Rq>.  907.  ra.J  S.  C.  and  see  I  Lee's  Prao.  Diet  S70- 
^Uwi,         ,                                             D.  SManb.  123. 

^  Ex  parte  Vaughan,  E.  4S  Geo.  m.  K.        1  Ex  parte  Jones^  M.  i6  Qeo.  III.  K»  BL 
"•  Amnd.  Chap.  II  §  S.  k  1  Chit.  Rep,  207. 

«  1  Bni.  ^  Ahr.  18f«  9».  1  Chli  Rep.        1  2  Smith  R.  155. 
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privilege  ;■  and  may  lay  and  retain  the  venue  in  M'^Mtarx^  Wlim 
[•7-1]  he  is  defmdant,  he  must  be  sued  in  his  oWn  aturi  hy  hiU,'  umji 
asacccplor  of  a  biilof  etihiinse;''  and  Ciinnoi  be  arrested  or  boldai 
to  special  bail.*  It  is  also  said,  that  an  attorney  ia  entitled  lo  haw 
his  cause  trwd  at  bar/  And  as  an  allorney  is  not  subject  to  the  jur» 
diction  of  thp  courts  of  conscience,  eiccepi  where  he  n  eKiircsslv  mail* 
liable  thereto,  as  in  Lmdon,'  Wrjlminnltr,^  and  the  Tover  HaitdtU,' 
h<!  may  in  all  other  cases  sue,''  and  bt!  sued,'  in  his  own  couri,  litf 
debts  under  forly  shillings.  But  an  attorney  dtfendaat  has  tioi  iht 
privilpge  of  changing  the  venue  into  jlfidrf/wea:,  when  it  is  liiid  in  an- 
other county."  Wncre  an  attorney  is  arrested  u|»n  process  iMU* 
ing  out  of  an  infirior  court,  he  may  sue  out  his  writ  of  privilugt,* 
nhich  ought  to  "be  allowed  tns(an(fr :°  Bui  if  he  be  arrested  upon 
process  issuing  out  of  a  superior  court,  his  remedy  Is  by  moving  tht 
court,  to  be  discharsjcd  out  of  custody  on  common  bail;  or  by  fiw}- 
ing  special  bail,  and  pleading  his  privilege  in  abatement.'  In  At 
Common  Pleas,  the  atliM-nics  and  officers  of  the  court  ought  lobt 
^ued  there  by  bill,  because  they  are  supposed  lo  be  alwayipreienl 
in  court;  but  the  setjeants  ancl  their  clerks,  and  the  clerks  of  ll* 
judges  and  prothonotaries,  are,  it  is  said,  privileged  [o  be  sued  in  ih 
Comnion  Pleas  by  nripnni  wril,  and  not  hy  bill.'' 

In  the  Exchequer  of  Pleas,  an  attorney,  side  clerk  or  other  officrt. 
may  sue  by  venire  fadns,  or  cojnas  of  privilege,'  and  must  be  sUM 
by  tnlL     A  person  suing  here  by  process  of  privilege,  is  entitled  B 
have  his  writ  sealed,  without  paymg  fees  f  and  it  is  anid,  llwi  M 
attorney  of  the  Kin^j's  Bench  or  Common  Pleas  may  be  hcM  'o  hn^. 
«ponac«/<MM  of  privilege  issuing  out  of  this  court.'     Ii    '      :    r 
[■751  that  an  ollicer  or  accountant,  suing  with   his  wife,  i 
privilege  in  the  Exchequer:"  But  it  is  otherwise,  whi  n 
with  her ;' for  a   bill  cannot  be   liied  against  the  wife,  :i     , 
court.  It  should  also  be  observed,  that  in  the  Exchequer,  a  uitiul"r 
of  either  university  cannot  set  up  his  privilege,  against  that  of  anoP 
ficer  or  accountant,  or  against   any  person  suing  as  a  debtors  tiui 
court  not  being  mentioned  in  their  charter  of  exemption."    Bm  »b  at 
lorney,  not  being  one  of  the  sworn  attornies  of  the  court.  i:«  not  eft* 
titled,  as  Hucli,  to  the  privilege  of  laying  his  venue  in  Middlcics.' 

An   attorney    or    ollicer    is  also,  liy    reason  of   llie    suppuw-o 
nccehsity  of  his  attendance  in  court,  exempt  from  all  ofiiccs  inat  re- 
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quire  personal  service,  as  sheriff,^  constable,^  overseer  of  the  poor^^ 
ifC.;  and  formerly,  he  was  not  liable  to  serve  in  the  militia;^  but 
several  acts  of  parliament  that  were  passed  in  the  course  of  the 
late  reign,  having  allowed  personal  service  in  the  militia  to  be 
commuted  for  a  certain  sum  of  money,  to  be  laid  out  in  providing  a 
substitute,  it  has  been  holden  that  this  exemption  no  longer  exists." 

These  privileges  are  allowed,  not  so  much  for  the  benefit  of  attor- 
nies,  as  of  their  clients;*"  and  are  therefore  confined  to  attornies 
who  practise,*^  or  at  least  have  practised  within  a  year;**  for  it  is  a 
rule,  that  such  attornies  as  have  not  been  attending  their  employ- 
ment in  the  King's  Bench  for  the  space  of  a  year,  unless  hindered 
by  sickness,  be  not  allowed  their  privilege  of  attornies:'  And  an 
attorney,  not  having  practised  for  some  lime  previous  to  the  issuing 
of  the  plaintiff's  writ  against  him,  is  not  privileged  ftom  being 
arrested  thereon,  and  *held  to  bail,  on  the  ground  of  having  [*76j 
re-commenced  his  practice,  and  taken  out  his  certificate,  before  he 
was  actually  arrested>  But  an  attorney,  we  have  seen,*  may  sue 
by  attachment  of  privilege,  though  his  certificate  has  expired,  and 
not  been  renewed,  if  the  writ  be  sued  out  within  a  year  from  the 
expiration  of  his  certificate.  Where  the  plaintiff*  and  defendant  are 
attornies  of  different  courts,  the  plaintiff*  is  allowed  his  privilege  of 
suing  the  defendant  by  attachment:"'  and  in  this  case  it  is  commonly 
said,  that  there  is  no  privilege  against  privilege;  or  in  other  words, 
the  privilege  of  the  plaintiff*  takes  away  that  of  the  defendant;  for 
the  attendance  of  the  plaintiff  is  as  necessary  in  his  court,  as  that  of 
the  defendant  in  his,  and  therefore  the  cause  is  legally  attached  in 
the  court  where  the  plaintiff  is  an  officer."*  But  where  the  plaintiff 
and  defendant  are  both  attornies  of  the  same  court,  the  defendant  is 
entitled  to  his  privilege  of  being  sued  by  bill;^  and  if  not  so  sued, 
he  may  plead  his  privilege  in  abatement,  or  the  court  on  motion  will 
stay  the  proceedings,  but  without  costs,  p 

An  attorney  may  also  waive  his  privilege,  either,  when  plaintiff, 
by  suing  as  a  common  person,^  or,  when  defendant,  by  not  claiming 
it  in  due  time,  or  in  a  proper  manner:*"  And  it  seems  that  an  attor- 
ney waives  his  privilege,  by  entering  into  a  bail  bond,  on  process 
issuing  out  of  a  different  court;  as  he  must  be  sued  in  the  court  out 
of  which  the  process  issued.*  Where  an  attorney  of  the  Common 
Pleas  is  ia  the  actual  custody  of  the  marshal,  he  may  be  sued  in  the 

*  4  Bur.  21 09.  &  Sel.  605. 

^  Dou^.  538.  and  see  1  £gp.  Rep.  359.        ^  7  Darnf.  &  East,  25. 

*  2  Blac.  Rep.  1126.  8  Dumf.  &  East,         1  2  Maule  &  Sel.  605.  5  Id,  281. 

379.  (a.)  and  see  Append.  Chap.  lU.  §  13.        «»  2  Brownl.  266.  2  Str.  837. 1  Barnard. 
'Barnes,  42.  Andr.  S55,  2  Str.  1143.      K.  B.  182.  228.  S.  C  1  Blac.  Rep.  19. 

*  GeranPs  Case,  2  Blac.  Rep.  1123.  Barnes,  44. 2  Blac.  Rep.  1325. 

'  2  Wilfl.  44.  4  Bur.  2113.  Dout.  381.  '4  Bac.  Abr.  227.  and  see  9  Price,  16. 

1 2  IVib.  332. 4  Bar.  2113. 2  Bkc.  Rep.        «  2  Str.  1141.  1  Blac.  Rep.  19.  2  Blac. 

1086.  1  Bos.  &  Pul.  4.  2  Lutw.  1667.  Rep.  1085.  6  Dumf.  &  East,  524. 
wUra,  p  6  Dumf.  &  East,  524.  8  Durnf.  U  East, 

^  /Zu&y  and  (Uarr,  £.  1656. 1  LU.  P.  R.  395.  Barnes,  53. 
142.  Ckippendale'9  Case,  E.  19  Geo.  UK        <i  2  Str.  837. 1  Barnard.  228.  S.  C.  and 

K.  B.  Sand  y.  Heysham.  H.  24  Geo.  HI.  see  1  Bos.  &  Pul.  629.  2  Bos.  &  Pul.  29. 
K.  B.  ChrUhop  y.' C<mUhardy  £.  25  Geo.        '  2  Blac.  liep.  1085. 
in.  K.  B.  •  Barnes,  117.  and  see  3  Wils.  348.  2 

'  R.  M.  1654.  §  1.  K.  B.  &  C.  P.  2  Maule  Blac.  Rep.  838.  S.  C.  1  H.  Blac.  631. 
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Kifig's  Bencli  as  a  prisoner,  by  third  persons:*  But  where  an  attor- 
ney of  the  Common  Pleas  puts  in  bail,  to  an  action  depending  in 
the  King's  Bench,  he  does  not  thereby  lose  his  privilege;  but  may 
plead  it  in  that  action,  or  in  any  other  brought  against  him  by  the 
bye:  for  it  would  be  absurd,  that  he  who  founds  his  action  on  that 
of  another,  should  be  in  a  better  condition  than  the  original  plain- 
tiflf.'*  Yet  where  an  attorney,  after  having  put  in  bail,  waives  his 
[*77]  privilege,  by  pleading  *in  chief  \vi  one  action,  it  is  construed 
to  be  a  waiver  of  privilege,  in  all  other  actions  brought  against  him 
by  the  hyty  during  the  same  term.^  And  if  the  defendant  plead 
his  privilege,  after  he  has  waived  it,  the  plaintiff  in  his  replication 
must  shew  the  waiver,  and  rely  upon  the  estoppel.®  It  is  likewise 
settled,  that  an  attorney  shall  not  be  allowed  his  privilege  as  against 
the  king;^  or  where  he  sues  or  is  sued  en  auter  droits  as  executor 
or  administrator;**  or  jointly  with  his  wife,^  or  other  person  who 
is  not  privileged  ;5  or  where  there  would  otherwise  be  a  failure  or 
defect  of  justice,  as  where  an  appeal  is  brought  in  the  King's 
Bench,  a  real  action  in  the  Common  Pleas,  or  a  foreign  attach- 
ment in  the  sheriff's  court  of  London^  against  an  attorney  of  a  dif- 
ferent court.  ^ 

As  an  attorney  is  entitled  to  many  privileges,  so  he  is  subject  to 
some  disabilities  and  restrictions.  By  the  statute  1  Hen.  V.  c.  4. 
*^  no  Hiider-sheriffy  sheriff^ s  clerk^  receiver,  or  sheriff's  bailiff,  shall 
be  attorney  in  the  king's  courts,  during  the  time  that  he  is  in  office:" 
which  statute  is  enforced  by  rules  of  court,*  declaring  that  ^*no  under- 
sheriff,  or  bailiff  of  sheriffs  or  liberties,  be  admitted,  during  such  their 
employment,  to  practise  as  attornies,  under  pain  of  expulsion  from 
the  employment  of  an  attorney,  and  not  to  be  re-admitted."  And, 
by  the  statute  22  Geo.  II.  c.  46.  §  14.  "  no  clerk  of  the  peace  or 
his  deputy,  nor  any  under-sheriff  or  his  deputy,  shall  act  as  a  soli- 
citor, attorney  or  agent,  or  sue  out  any  process,  at  any  general  or 
quarter  sessions  of  the  peace,  to  be  held  for  any  place  where  he  shall 
execute  his  office,  upon  pain  of  forfeiting  fifty  pounds."  By  rule 
of  Mich,  1654.  §  1.  "no  attorney  can  be  lessee  in  ejectment;  or  bail 
for  a  defendant,  in  any  action  depending  in  either  court"*'  By 
statute  5  Geo.  II.  c.  18.  §  2.  <^  no  attorney  or  solicitor  shall  be  capa- 
ble to  continue  to  be  ql  Justice  of  the  peace  in  England  or  Walesy 
during  such  time  as  he  shall  continue  in  the  business  or  practice  of 
an  attorney  or  solicitor."'    By  other  acts  of  parliament,™  " no  attor- 

*  1  Sir.  191.  4  Barn.  &  Aid.  88.  f  2  Rol.  Abr.  274.  2  Salk.  544. 12  Mod. 
»»  27  Hen.  VI.  6.  a.  31  Hen.  VI.  10.    163,  ^.  Pratt  v.  SeUt,  H.  8  Geo.  U,  cited 

Carth.377. 1  Salk.  1, 2.  1  Ld.  Raym.  135.  in  4  Bac.  Abr.  223. 

S.  C.  12  Mod.  102. 112.  535.  1  Str.  191.         »» 1  Saund.  67. 8  Dumf.  &  East.  417. 

c  1  Ld.  Raym.  136.  «  R.  M.  1654.  §  1.  K.  B.  &  C.  P. 

^  1  Ld.  Raym.  27.  But  actions  qui  tarn        ^  See  also  Doagf.  466. 
are  not  considered  as  the  km^s  actions.        i  But  see  3  Taunt  166.  where  it  was 

T.  Raym.  275.  1  Lutw.  196.  3  Lev.  398.  holden,  that  an  attorney,  who  was  a  jua- 

S.  C.  1  Salk.  30.  2  Salk.  543.  3  Salk.  282.  tice  of  the  peace  for  a  boroug^h,  if  sue 

Comb.  319. 12  Mod.  74.  S.  C.  1  Blac.  Rep.  by  original,  for  an  act  done  in  his  oB 

373.  Cowp.  367.  Barnes,  48.  as  magistrate,  might  plead  his  privil" 

•  Hob.  177. 1  Salk.  2. 1  Ld.  Raym.  533.  in  abatement. 

S.  C.  A  See  the  statute  30  Geo.  II.  c.  3.  , 

'  Bro.  Abr.  tit  Sill,  pL  2.  Dyer,  377.    &c. 
(a.)  1  Taunt.  254. 
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ney  or  solicitor,  ot  person  practising  as  such,  can  be  a  commis- 
sioner  of  the  land  taxy  without  possessing  one  hundred  pounds  a 
year.'*  And  it  is  usuaJ  to  except  attornies,  who  have  embezzled 
their  clients'  money,  out  of  the  insolvent  debtors^  acts/ 

Also,  by  the  statute  12  Geo.  11.  c,  13.**  "  no  attorney  or  solicitor, 
who  shall  be  a  prisoner  in  any  gaol  or  prison,  or  within  the  limits, 
rules  or  liberties  thereof,  shall,  during  his  confinement,  in  his  own 
name,  or  in  the  name  of  any  other  attorney  or  solicitor,  sue  out  any 
writer  process,  or  commence  or  prosecute  any  action  or  suit,  in  any 
courts  of  law  or  equity;  and  all  proceedings  in  such  actions  or  suits, 
shall  be  void  and  of  none  effect:  And  such  attorney  or  solicitor,  so 
commencing  or  prosecuting  any  action  or  suit  as  aforesaid,  shall  be 
struck  off  the  roll,  and  incapacitated  from  acting  as  an  attorney  or 
solicitor  for  the  future:  And  any  attorney  ©r  solicitor,  permitting  or 
empowering  any  such  attorney  or  solicitor  as  aforesaid,  to  commence 
or  prosecute  any  action  or  suit  in  his  name,  shall  be  punished  in 
like  manner.  Provided  nevertheless,  that  nothing  in  the  said  act 
«iDntained,  shall  extend,  or  be  construed  to  extend,  to  prevent  any 
attorney  or  solicitor,  so  confined  as  aforesaid,  from  carrying  on  or 
transacting  any  suit  or  suits,  commenced  before  the  confinement  of 
such  attorney  or  solicitor  as  aforesaid. ''®  This  statute  has  been  held 
to  relate  only  to  the  prosecuting ^  and  not  to  the  defending  of  suits :*^ 
And  an  attorney,  when  in  prison,  may  sue  by  attachment  of  privi- 
lege, for  a  debt  of  his  own.®  So  where,  after  an  action  commenced 
by  an  attorney,  he  became  a  prisoner,  and  then  the  bail-bond  was 
assigned,  and  he  being  still  a  prisoner,  commenced  an  action  on  the 
bail-bond,  this  was  holden  to  be  a  continuance  of  the  original  suit, 
commenced  before  the  attorney  became  a  prisoner.  *" 

The  principal  duties  of  an  attorney  or  agent  are  care,  skill,  and 
integrity:  And,  if  he  be  not  deficient  in  any  of  these  essential  requi- 
sites, he  is  not  responsible  for  any  error  or  mistake,  arising  in  the 
exercise  of  his  profession.  To  use  the  words  of  Lord  Mansfield^ 
in  the  case  oi Pitt  v.  Yaldenf  "that  part  of  the  profession  which 
is  *carried  on  by  attornies  is  liberal  and  reputable,  as  well  as  [*79] 
useful  to  the  public,  when  they  conduct  themselves  with  honour  and 
integrity;  and  they  ought  to  be  protected,  where  they  act  to  the  best 
of  their  skill  and  knowledge:  but  every  man  is  liable  to  error;^^  and 
his  lordship  added,  **  he  should  be  very  sorry,  that  it  should  be  taken 
for  granted,  that  an  attorney  is  answerable  for  every  error  or  mis- 
take, and  liable  to  be  punished  for  it,  by  being  charged  with  the 
debt  sued  for.  A  counsel  may  mistake,  as  well  as  an  attorney;  yet 
no  one  will  say  that  a  counsel  who  has  been  mistaken,  shall  be 
charged  with  the  debt  The  advice  of  a  counsel  is  indeed  honorary, 
and  he  does  not  demand  a  fee  for  it :  the  attorney  may  demand  a 
compensation;  but  neither  of  them  ought  to  be  charged  with  the  debt 
V  a  mistake.     Not  only  counsel,  but  judges  may  difler,  or  doubt, 

'ut  it  seems  that  an  aUorney  does  not        <>  Barnes,  263.  Wllles,  288.  (6.)  S.  C. 
:  within  this  exception,  unless  he  be        •  7  Dumf.  &  East,  671. 2  Maule  &  Sel. 
stody  for  money  recovered  by  him    605. 
"*torncy.  2  Blac.  Rep.  798.  '  Barnes,  46. 

f  4  Bur.  20G1.  and  see  4  Bai-n.  &  Aid. 
202. 


79  OF  THE  DUTIES,  AND 

or  take  time  to  consider:  therefore  an  attorney  ought  not  to  be  liable,, 
in  cases  of  reasonable  doubt."  But  in  ordinary  cases,  if  an  attorney 
be  deficient  in  skill  or  care,  by  which  a  loss  arises  to  his  client,  he 
is  liable  to  a  special  action  on  the  case  for  damages.*  And  the  court, 
in  some  instances,  will  order  an  attorney  to  pay  costs  to  his  own 
client,  for  neglect;^  or  to  the  opposite  party,  for  vexatious  and 
improper  conduct.*^  So,  if  an  attorney  obtain  a  rule  nm,  upon 
suggestions  which  turn  out  to  be  groundless,  the  court,  in  discharg- 
ing the  rule,  will  make  him  pay  the  costs  of  the  application.*  And 
if  a  rule  be  made  upon  an  attorney,  for  the  delivery  of  writings,  or 
payment  of  costs,  &c.  and  it  be  not  obeyed,  the  courts  will  enforce 
it  by  attachment:  which  is  also  the  regular  mode  of  proceeding 
against  an  attorney,  for  the  non-performance  of  his  undertaking  to 
put  in  bail,*  &c.  It  is  not  usual,  however,  for  the  court  to  interfere 
in  a  summary  way,  for  a  mere  breach  of  promise,  where  there  is 
nothing  criminal;*"  or  on  account  of  negligent  or  unskilfulness,^ 
except  it  be  very  gross;**  or  for  the  misconduct  of  an  attorney,  inde- 
pendently of  his  profession.* 

It  was  formerly  the  duty  of  attornies  to  appear  personally,  in  the 
King's  Bench,  on  or  before  the  fourteenth  day  of  Michaelmas  term, 
and  the  seventh  day  of  every  other  term:*'  and  they  are  required, 
[*80]  when  called  up^n,  to  attend  the  court  on  motions,*  the  judges 
on  summonses,  and  the  master  on  appointments."*  And,  on  every 
appointment  to  be  made-by  the  master,  the  party  on  whom  the  same 
shall  be  served,  shall  attend  such  appointment,  without  waiting  for 
a  second;  or  in  default  thereof,  the  master  shall  proceed  ex  parte  on 
the  first  appointment.** 

When  tvritings  come  to  an  attorney's  hands,  in  the  way  of  his 
business  as  an  attorney,  the  court  on  motion  will  make  a  rule  upon 
him,  to  deliver  them  back  to  the  party,®  on  payment  of  what  is  due 
to  him;P  and  particularly,  when  he  has  given  an  undertaking  to 
re-deliver  them:*i  But  when  they  come  to  his  hands  in  any  other 
manner,  or  on  any  other  account,  the  party  must  resort  to  his  action.' 
And  accordingly,  in  a  late  case,"  the  court  refused  to  proceed  sum- 
marily against  a  steward,  who  was  an  attorney,  to  compel  him  to 
account  before  the  master,  for  receipts  and  payments  in  respect  of  a 
mortgaged  estate,  and  to  pay  the  balance  to  his  employer,  and  deliver 

*  2  Wils.  325. 1  Bing.  347.  »  But  see  4  Barn.  &  Aid.  47. 2  Chit. 
i>  Say.  Rep.  50.  172.  3  Taunt.  484.  and    Rep.  68.  1  Bing.  91. 

see  4  Moore,  171.  k  r.  m.  1654.  §  1.  R.  T.  14  Car.  11.  K. 

c  2  Bur.  654.  and  see  Hul.  Costs,  482.  B.  R.  M.  15  Eliz.  §  1.  R.  M.  1654.  §  l.B- 

&c.  4  Durnf.  &  East,  371.  (6.)  3  Taunt.  E.  12  Jac.  I.  §  4.  li.  H.  14  &  15  Car,  U. 

492.  1  Chit.  Rep.  44.  80.  5  Barn.  &  Aid.  reg.  2.  C.  P. 

53^.  1  Dowl.  k  Uyl.  142.  S.  C.  '  R.  E.  1656.  R.  E.  14  Car.  H.  K. B. 

d  4  Taunt.  191.  »  R.  H.  15  Car.  II.  K.  B. 

*  R.  M.  1654.  §  10.  K.  B.  R.  M.  1654.  §  »  R.  H.  32  Geo.  HI.  K.  B.   4  Durnf  & 
13.  C.  P.  6  Mod.  42.  86.  1  Durnf,  &  East,  East,  580. 

422.  and  see  Cowp.  845.  4  Taunt.  881.  o  i  Salk.  87. 1  Chit.  Rep.  98. 

t  2  Wils.  371.  and  see  2  Moore,  665.  1  p  Say.  Rep.  125.  1  Kenyon,  129.  S.  C 

Binp.  102.  105.  and  see  6  Ves.  425.  in  Chan. 

«  4  Bur.  2060,  2  Blac.  Rep.  780. 1  Chit  q  1  Str.  621.  8  Mod,  339.  S.  C. 

Rep,  65 1 .  but  see  3  Atk.  568. 1  Chit  Rep.  '  1  Salk.  87. 

651,  2.  (a.)  •  6  East,  404.  2  Smith  R.  409.  S.  C. 

*  Say.  Rep.  50.  169. 
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Dp  oji  oath  all  deeds,  writings,  &c.  relative  to  the  estate;  this  being 
the  proper  subject  of  a  bill  in  equity,  and  not  a  case  for  a  fnanda-^ 
THUS,  to  compel  a  steward  of  a  manor  to  deliver  up  court  rolls,  &c. 
So  the  court  would  not  compel  an  attorney,  upon  a  summary  appli- 
cation, to  deliver  up,  on  payment  of  his  demand,  a  lease  put  into  his 
hands,  for  the  purpose  of  making  an  assignment  of  it;  there  being  no 
cause  in  court,  nor  any  criminal  conduct  imputed  to  him  in  respect 
of  it."*  Nor  will  they  make  an  order  on  an  attorney,  to  deliver  up  a 
deed,  which  he  holds  as  party  and  trustee.^  And  where  an  attorney 
had  deeds,  &c.  in  his  custody,  of  two  co-defendants,  the  court  of 
Common  Pleas  would  not  refer  it  to  the  prothonotary,  to  ascertain 
which  of  them  he  should  deliver  over  to  one  defendant,  on  his  pay- 
ing the  attorney's  debt  and  costs.*'  When  something  however  is  to 
be  done,  for  which  a  mandamus  would  lie,  as  the  giving  up  of  court 
rolls,  &c.  the  court  will  entertain  a  summary  jurisdiction  over  an 
attorney^  in  obliging  him  to  deliver  them  up,  on  satisfaction  of  his 
lien:*  And  if  a  third  person  appear  to  be  interested  therein,  the 
ODurt  will  take  a  security,  from  the  person  to  whom  they  are  deli- 
vered, to  produce  *them  on  demand,  for  the  inspection  of  [*81] 
such  third  person.®  And  where  the  employment  of  an  attorney  is 
so  connected  with  his  professional  character,  as  to  afford  a  presump- 
tion that  his  employment  was  in  consequence  of  that  character,  the 
court  will  interfere  in  a  summary  way,  to  compel  him  faithfully  to 
execute  the  trust  reposed  in  him:  Therefore,  where  an  attorney  was 
employed  by  A.  to  collect  and  get  in  the  effects  due  to  him  as  admi- 
nistrator of  another  person,  the  court  compelled  the  attorney  to 
render  an  account  to  the  executors  of  A.,  of  the  monies,. &c.  received 
by  him,  although  he  had  never  been  employed  by  A.  or  his  execu- 
tors, to  conduct  any  suit,  ki  law  or  equity,  on  his  or  their  behalf.*" 

For  the  reformation  and  punishment  of  abuses  in  general,  there  is 
an  old  rule  of  court,^  which  has  however  fallen  into  disuse,  that  a 
jury  of  able  and  credible  officers,  clerks  and  attornies,  shall  be  im- 
panelled once  in  three  years,  and  sworn  to  inquire;  1.  Of  the  points 
usually  inquirable  by  the  writ,  viz.  falsities,  contempts,  misprisions, 
and  offences:  2.  Of  such  who  have  been  admitted  attornies  or  clerks, 
and  are  notoriously  unfit;  their  names  to  be  presented  to  the  courts 
and  they  to  be  punished  or  removed,  as  the  case  shall  require:  3. 
Of  new  or  exacted  fees,  and  of  those  that  have  taken  them,  under 
whatsoever  pretence;  and  to  prepare  and  present  a  table  of  the  due 
and  just  fees,  that  the  same  may  be  fixed  and  continue  in  every  oflSce; 
and  likewise  for  the  Marshalsea  and  Fleet  prisons:  And  that  some 
persons  be  enjoined  and  sworn  to  give  evidence,  viz.  some  clerks  of 
the  court,  and  some  attornies  in  every  county,  not  excluding  others. 

When  an  attorney  is  charged  by  affidavit,  with  any  fraud  or  mal- 
practice in  his  profession,  contrary  to  the  obvious  rules  of  justice  and 
common  honesty,  the  court,  on  motion,  will  order  him  to  answer 


*  8  Ewt,  237.              *  5  Taunt.  364,  '4  Barn.  &  Aid.  47.  and Bce  2  Chit.  Hep. 
«  7  Taunt.  391.  1  Moore,  99.  S.  C.  68. 1  Bing.  91. 

*  3  Dumf.  &  East,  275.  and  see  2  Blac.  «  R.  M.  1654.  §  3.  K.  B.  8c  C.  P.  and 
Hep.  912.  5  Taunt.  206.  6  Taunt.  105.  see  B.  E.  9  Eliz.  C.  P.  which  contains  the 

*  3  Dumf.  &  East,  275.  and  see  2  Blac.  writ  to  summon  the  jury,  and  lord  chief 
Rep.  912.  5  Taunt.  206.  6  Taimt.  105.  justice  Dt/er's  charge  thereon. 
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the  matters  of  the  afiSdavit;  and  in  general,  if  he  positively  deny  the 
malpractices  imputed  to  ,him,  they  will  dismiss  the  complaint;  but 
otherwise  they  will  grant  an  attachment*  And  where  an  attorney, 
required  to  answer  the  matters  of  an  affidavit,  swore  in  his  exculpa- 
[^^82]  tion  to  an  incredible  story,  the  court  of  King's  Bench  granted 
an  attachment  against  him ;  though  he  positively  denied  the  mal- 
practices with  which  he  was  charged.**  But  the  court  will  not  call 
upon  an  attorney  summarily,  to  answer  the  matters  of  an  affidavit, 
charging  him  with  an  indictable  offisnce;  but  will  leave  the  parties 
complaining  to  prosecute  for  the  same.^ 

In  the  Common  Pleas,  if  an  attorney  do  any  thing  wrong,  qua^ 
ienus  an  attorney,  in  an  inferior  court,  the  court  will  oblige  him  to 
answer  the  complaint:*'  And  in  general,  when  it  appears  that  an 
attorney  has  been  fraudulently  admitted,®  or  convicted  (after  his 
admission,)  of  felony,^  or  other  offence  which  renders  him  unfit  to 
be  continued  an  attorney,^  or  of  knowingly  suffering  his  nune  to  be 
made  use  of  by  an  unqualified  person,^  or  has  acted  as  agent  for  such 
person,**  or  otherwise  grossly  misbehaved  himself,*  the  court  will 
order  him  to  be  struck  off  the  roll:  If  an  attorney  practise,  after  he 
has  been  convicted  of  forgery,  perjury,  subornation  of  perjury,  or 
common  barratry,  he  is  liable  to  be  transported^  And  where  an 
attorney  had  been  struck  off  the  roll  of  the  court  of  Kin^'a  Bench, 
on  the  report  of  the  master,  for  misconduct,  the  court  of  Common 
Pleas  on  motion,  supported  by  an  affidavit  of  the  master's  report, 
struck  him  off  the  roll  of  the  latter  court*  But  in  a  subsequent  case, 
the  rule  for  striking  him  off  the  roll  was  refused,  the  contents  of  the 
affidavits  on  which  the  court  of  King's  Bench  acted,  not  having  been 
stated,  and  there  being  no  proof  or  allegation,  that  the  attorney  had 
been  struck  off  for  a  misdemeanor.***  And  striking  an  attorney  off 
[*83]  the  roll  is  not  always  *understood  to  be  a  perpetual  disability; 
for  the  court  have  in  some  instances  permitted  him  to  be  restored, 
considering  the  punishment  in  the  light  of  a  suspension  only.** 

An  attorney  may  also  be  struck  off  the  roll  at  his  own  instance,  as 
for  the  purpose  of  being  called  to  the  bar,  &c.;  and  if  he  be  after- 
wards desirous  of  being  restored,  he  must,  if  called  to  the  bar,  first 
apply  to  the  inn  of  court  where  he  was  called,  to  be  disbarred:®  But 
an  attorney  cannot  be  struck  off  the  roll  at  his  own  instance,  though 
he  has  never  practised,  without  an  affidavit  that  no  proceedings  are 
pending  against  him  for  misconduct. p  The  mode  of  re-admitting  an 
attorney,  who  has  been  struck  off  the  roll  at  his  own  instance,  is 
pretty  much  the  same  with  that  of  re-admitting  him,  when  he  has 
not  taken  out  his  certificate,  which  has  been  already  treated  of.i 


•  1  Chit.  Rep.  186.  and  see  Bac.  Abr. 
tit.  Attorney,  H.  Append.  Chap.  111.  §  14. 

«>  6  Durnf.  &  East,  701. 
<  1  Bing.  102.  142. 
d  2  Wils.  382. 

•  2  Blac.  Rep.  991.  Antty  62. 
fCowp.  829. 

s  6  East,  143.  and  see  1  Chit.  Rep.  5^, 
in  notis. 
»» Ante,  •68. 
» Potfer'8  case,  H,  26  Geo.  III.  K.  B. 


Friddle'8  case,  E.  27  Geo.  ffl.  K.  B. 

k  Stat.  12  Geo.  I.  c.  29.  §  4. 

»  1  Brod.  k  h'mg.  522.  4  Moore,  319. 
S.  C. 

»  3  Brod.  L  Bing.  257. 

"  1  Blac.  Rep.  222.  The  like  was  done 
by  the  court,  in  Trin.  37  Geo.  Ul.  K.  B. 

o  Doug.  114. 

p  1  Chit.  Rep.  557,  in  notis,  and  see  tif. 
692.  6  Ves.  11.8  Vcs.  33. 

q  Ante,  •73. 
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Attorn ieS|  we  have  seen,  may  sue  by  attachment  of  privilege, 
and  must  be  sued  by  bilL^  In  the  Bang's  Bench,  the  attachment 
of  privilege,  at  the  suit  of  an  attorney,  is  in  nature  of  a  latitat:^ 
therefore,  in  replying  it  to  a  plea  of  the  statute  of  limitations,  the 
plaintiff  must  set  forth  the  continuances.*^  And  an  attachment  of 
privilege  is  not  a  continuance  of  a  bill  of  MiddleseXj  so  as  to  avoid 
the  statute  of  limitations."^  In  the  King's  Bench,  it  is  a  rule,  tliat 
every  attorney  shall  leave  a  prxcipef^  with  the  signer  of  the  writs, 
containing  the  defendant's  names,  not  exceeding  four  in  each  writ, 
with  the  return,  and  day  of  signing  such  writ,  and  the  agent's  or 
attorney's  name  who  sued  out  the  same:  and  that  all  such  prxcipes 
shall  be  entered  on  the  roll,  where  the  praecipes  of  latitats^  and  all 
other  writs  issuing  out  of  this  court,  are  entered;  and  the  ofBcer  that 
signs  the  writs  in  this  court,  shall  not  sign  such  attachment,  till  a 
praecipe  be  left  with  him  for  that  purpose.'"  But  when  an  attorney 
sues  by  attachment  of  privilege,  his  name  *need  not  be  in-  [*84] 
dorsed  on  the  writ:  for  the  2  Geo.  11.  c.  23.  §  22.  which  requires 
the  name  of  the  plaintifl's  attorney  to  be  indorsed  on  the  writ,  only 
extends  to  cases  where  the  attorney  sues  for  another  person.* 

In  the  Common  Pleas,  an  attachment  of  privilege  is  in  nature  of 
an  original  writ;^  and  must  h&Ye  fifteen  days  between  the  teste  and 
return.*  This  writ  should  regularly  be  returnable  on  a  day  certain, 
in  full  term:^  And,  being  in  nature  of  an  original  writ,  it  is  suffi- 
cient, when  replied  to  a  plea  of  the  statute  of  limitations,  to  shew 
the  teste  of  it,  without  the  continuances.*  It  is  a  rule  in  this  court,™ 
that  ^^  no  attorney  shall  sue  out  an  attachment  of  privilege  at  his 
own  suit,  nor  shall  the  same  be  sealed,  unless  it  be  first  stamped  or 
signed  by  the  clerk  of  the  yrarrants  or  his  deputy,  for  which  no  fee 
is  to  be  paid,  to  the  intent  to  shew  that  such  person  is  an  attorney 
of  this  court,  duly  entered  and  continued  on  the  roll  of  attornies." 
And  there  is  another  rule,**  similar  to  that  in  the  King's  Bench,  that 
"  every  attorney,  who  shall  sue  out  a  writ  of  privilege  against  any 
defendant,  shall  leave  a  praecipe!^  at  the  prothonotaries'  office,  w^ith 
the  defendants'  names,  not  exceeding  four  in  the  whole,  and  the 
return  day  thereto,  and  the  day  of  signing  the  same,  together  with 
the  agent's  or  attorney's  name  who  sues  out  the  same;  and  that  such 
praecipe  shall  be  entered  by  the  prothonotaries  upon  a  remembrance 
roll,  in  their  respective  offices,  to  be  kept  for  that  purpose,  without 
fee  or  reward;  and  that  the  prothonotaries  do  not  sign  any  attach- 
ment of  privilege,  without  such  praecipe  be  left  ia  the  office,  at  the 
time  of  signing  thereof."  The  practice  therefore,  as  governed  by 
these  rules,  is  to  take  the  praecipe  and   writ  to  the  prothono- 

•  JJnie^  73,  4.  yon,  394. 

•  1  Show.  367.  and  see  Append.  Chap.        «  4  Durnf.  &i  East,  275. 
XIV.  ^  2.  4.  6.  »»  Append*  Chap.  XIV.  §  10. 

«  Carth.  144.  1  Show.  366,  7.  2  Salk.  » Barnes,  410.  Cas.  Pr.  C.  P.  149.  S.  C. 

420.  S.  C.  k  3  Brod.  8t  Bing.  25.  6  Moore,  113. 

<  3  Durnf.  &  East,  662.  but  see  Willes,  S.  C. 

259.  (a.)  and  for  the  entry  of  an  attach-  « 1  Wils.  167. 

aicnt  of  privilege  on  the  roll,  to  save  the  ■  B.  T.  9  W.  III.  C  P.  and  see  R.  T. 

statute,  in  K.  B.  see  Append.  Chap.  XIV.  29  Car,  II.  reg.  3.  C.  P. 

§  7.  »  R.  H.  11  Geo.  U,reg,  2.  C  P.  2  Blac. 

•  Append.  Chap.  XIV.  §  1. 3.  Bep.  919. 

'R.  U.  20  Geo.  H.  K.  B.  and  see  1  Ken-        <'  Append.  Chap.  XIV .  §  9. 
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taries'  clerk,  who  will  sign  the  writ  gratis^  keeping  the  prascipe^ 
after  which  the  writ  is  marked  by  the  clerk  of  the  warrants,  and 
then  sealed. 

An  attorney  was  formerly  permitted  to  hold  the  defendant  to 
special  bail,  upon  an  attachment  of  privilege,  for  fees  or  disburse- 
ments, however  trifling.*  But  now,  since  the  statutes  for  preventing 
frivolous  and  vexatious  arrests,  the  defendant  cannot  be  arrested  and 
holden  to  special  bail,  upon  an  attachment  of  privilege,  or  any  other 
process,  unless  the  cause  of  action  amount  \.o  fifteen  pounds  or  up- 
wards. Where  it  is  under  that  amount,  the  defendant  must  be  served 
with  a  copy  of  the  process,  and  notice  to  appear,  as  in  other  cases. 

In  the  King^s  Bench,  the  time  allowed  for  declaring  upon  an 
attachment  of  privilege,  is  the  same  as  upon  a  bill  of  Middlesex  or 
laiilatf  &c.  And  if  an  attorney  sue  out  an  attachment  of  privilege, 
and  deliver  or  file  his  declaration,  and  give  notice  thereof, /bur  days 
exclusive  before  the  end  of  the  term  wherein  the  attachment  is 
returnable,  the  defendant  must  plead  as  of  that  term;  the  plaintiff 
having  entered  a  rule  to  plead,  and  demanded  a  plea:  but  if  be  do 
not  declare  within  that  time,  the  defendant  may  imparl  to  the  next 
term;  and  if  he  do  not  declare  before  the  essoin  day,  the  defendant 
will  have  an  imparlance  to  the  term  following. **  In  the  Common 
Pleas,  if  the  attachment  of  privilege  require  only  a  common  appear- 
ance, it  must  be  entered  with  the  prothonotaries;  and  if  it  require 
special  bail,  the  clerk  of  the  dockets  prepares  the  bail-piece,*  and 
attends  the  court  or  a  judge  when  the  recognizance  is  entered  into, 
and  the  bail  justify,  or  fresh  bail  is  added,  in  the  same  manner  as  the 
filacer  does  in  other  cases.*' 

In  proceeding  against  attornies  and  officers  of  the  court,  the  bill, 
which  is  the  foundation  of  the  action,  is  a  complaint  in  writing, 
describing  the  defendant  as  being  present  in  court f  and  generally 
concludes  with  sprayer  of  relief  though  the  declaration  upon  the 
1*86']  bill  is  not  demurrable  for  want  of  it.^  In  the  Ring's  Bench, 
the  bill  against  an  attorney  could  formerly  have  been  filed  in  term 
time  only,  sedente  curia,  and  not  in  vacation. «^  But  now  it  may  be 
filed  in  vacation,  as  well  as  in  term  time:^  And  where  the  cause  of 
action  arises  after  term,  there  should  be  a  special  memorandum, 
stating  the  day  of  bringing  the  bill  into  the  office  of  the  clerk  of  the 
declarations.^  If  a  bill  however,  filed  against  an  attorney  of  that  court 
in  vacation,  be  entitled  of  the  preceding  term,  and  the  defendant  plead 
the  statute  of  limitations,  he  may  shew  when  it  was  in  fact  filed.  "^  The 
filing  of  a  bill  is  considered  as  the  commencement  of  an  action  against 
an  attorney,  without  notice  being  served  upon  him.  And  where,  in  an 
action  against  an  attorney  for  goods  sold,  the  plaintiff  proved  that  he 
filed  his  bill  at  a  certain  time  in  the  forenoon,  and  the  defendant  gave 
in  evidence  a  receipt  for  the  sum  demanded,  dated  the  same  day;  the 

•  R.  M.  1654.  §  9.  K.  B.  R.  M.  1654.  §    346. 

12.  C.  P.  Gilb.K.B.  246.  Gilb.  C.P.  36.  ^  Doug,  313.   Law  administrator  r. 

t>  R.  M.  5  Ann.  3.  a.  K.  B.  Gilb.  K.  B.  Wheat,  M.  23  Geo.  111.  K.  B.  5  Durnf.  & 

346.  East,  173.  and  see  8  Durnf.  h  East,  643, 

«  Append.  Chap.  XIV.  §  12.  4.  2  H.  Blac.  608, 1  Taunt.  126. 2  Saund. 

^  Imp.  C.  P.  6  Ed.  p.  514,  15.  1.  (1.) 

•  1  Saund.  28.  202.  2  Saund.  415.  '  5  Durnf.  h  East,  325.  Append.  Chap. 
'  Andr.  247.  XIV.  §  20. 

1 2  Salk.  544. 12  Mod.  163.  Gilb.  K.  B.        ^  peake's  Gas.  iVt.  Pit.  209. 
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judge  at  nisiprius  held  that  this  was  no  answer  to  the  action,  without 

«roof  that  the  parent  was  made  before  the  fiUnff  of  the  bilL* 
IThere  the  bill  against  an  attorney  was  entitled  of  the  term  sener- 
i  alij,  being  before  the  cause  of  actbn  accruedi  the  court  of  King's 
I  Bench  on  motion  allowed  it  to  be  amended,  after  a  writ  of  error 
Inrought,  by  inserting  a  special  memorandum  of  the  da  j  of  filing  the 
same ;  and  gave  the  plamtiflT  leave  to  carry  in  a  new  roll,  agreeable 
-to  the  amended  bill,  and  to  make  the  transcript  conformable  to  such 
new  roll,  on  payment  of  costs.^  But  such  an  amendment  cannot  be 
made,  after  tne  proceedings  are  entered  on  record,  without  leave  of 
the  courts  :^  And  in  a  late  case,  they  gave  the  defendant  leave  to 
plead  de  novo^  upon  terms/ 

In  the  King^s  Bench,  it  is  usual  in  practice  to  file  the  bill,  onfour^ 
penny  stamped  parchment,  witli  the  clerk  of  the  declarations,*^  in  the 
king's  Bench  office ;  and  to  deliver  a  copy  of  it,  on  /bur-penny 
stamped  paper,  to  the  defendant,  or  his  known  agent,'  with  notice 
*thereon  to  plead  in-ybur  days  ;^  which  notice  has  been  deemed  [*87] 
sufficient,  though  he  reside  more  than  twenty  mUes  from  London  .*^  Or 
if  the  defendant's  name  and  place  of  abode  be  not  entered  in  the 
master's  book  kept  for  that  purpose,  a  copy  of  the  bill  may  be 
stuck  up  m  the  office ;  although  his  name  and  pTace  of  abode  be 
entered  in  the  book  containing  a  list  of  certificates.*  And  if  the  bill 
be  filed,  and  a  copy  thereof  delivered,ybur  days  exclusive  before  the 
'  end  of  the  term,  including  Sunday^  the  defendant  must  plead  as  of 
that  term ;  the  plaintifi* having  entered  a  rule  to  plead,  ana  demanded 
a  plea :  But  if  the  bill  be  not  filed,  and  copy  delivered,  within  that 
time,  the  defendant  is  entitled  to  an  imparlance  :^  And  where  the 
defendant  was  served  with  a  copy  of  the  bill,  before  the  bill  itself  was 
filed,  the  proceedings  were  set  aside  for  irregularity.'  The  bill  and 
copy  are  required,  by  the  general  stamp  acts,"*  to  be  written  in  the 
usual  and  accustomed  manner :  And  therefore  the  copy  of  a  bill 
filed  against  an  attorney,  partly  printed  and  partly  written,  on  one 
sheet  of  paper,  stamped  with  a'your-penny  stamp,  which  contained 
several  printed  counts,  two  of  them  being  struck  out,  and  was  other- 
wise obliterated,  and  exceeded  seventeen  common  law  folios,  was 
held  to  be  irregular ;  and  it  appearing  that  the  bill  was  framed  in  the 
same  manner,  with  the  same  obliterations,  the  court  set  aside  the 
proceedingB  altogether."  The  rest  of  the  proccedines,  by  and  against 
attomies  of  the  King's  Bench,  are  the  same  as  in  omer  cases. 

In  the  Common  rleas,  a  bill  may  it  seems  be  filed  agakist  an 
attorney,  to  avoid  the  statute  of  limitations,  in  vacation^  as  well  as 

•  S  Ctmpb.  S31.  bound  to  accept  it.  Per  Cur,  £.  39  Geo.  111. 
b  7  Damf.  4*  E«it.  474.  K.  U. 

•  1<L  Md.  but  we  1  Mrale  4>  Sel.  3SS.       g  Append.  Jddendp.  764. 
d  1  Gbk.  Itcp.  45.  h  5  I3unif  ^  Bast,  369. 

«  Tbb  ofll«er  U  appointed  to  reeeWe  and  i         ■      r.  Bwtffh^  «k,  ^  T.  4«  Geo.  IIJ. 

aake  an  entry  of  declarationi  and  billi  filed  K.  R. 

in  tbis  coait  {  to  delWer  out  the  former*  and  k  H.  M.  5  Ann.  S.  a.  K.  B.  Gilb.  K.  B.  346. 

to  file  and  keep  the  latter ;  for  which  be  u  1  C9nttdbk  v.  Edvardt,  E.  40  Qea  lU. 

f            entitled  to « fee  of  x%o  ahtHinn  per  terra*  K.  B. 

fromeireryattomeT.  R.  M.  15  Cor.  II.  reg.  m  48  Geo.  US.  e.  149.  Sched  Part  IL  55 

9.  K.  R.  19  Car.  IL  K.  B.  Geo.  III.  e.  184.  Sched  Part  U.  in  principU. 

r  Imp.  JL  B.  511.    Bat  mob  asent  ia  not  n  i  Maale  %'  Sel.  709. 
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in  term  time.*  But  it  cannot  be  filed  agminst  the  warden  of  (he 
Fketi  in  vacation.^  And  when  a  bill  is  filed  against  an  attornej)  'i 
the  defendant  do  not,  on  being  publicly  called  into  court,  appear 
thereto,  jud^ent  is  given  against  him,  that  he  stand  forejuaged 
from  exercismg  his  office  of  attorney,  for  his  contumacy  :^  upon  which 
[*88l  he  is  struck  off  the  roll  of  attornies ;  and  being  no  longer  eiv 
titled  to  his  privilege,  he  mav  be  proceeded  against  as  a  common  pe^ 
son*  Formerly,  no  bill  could  have'  been  filed  against  an  attorney  or 
officer  of  the  Common  Pleas,  to  be  called  in  court,  in  order  to  a  fore- 
judger,  until  the  bill  was  actually  entered  upon  record,  and  a  number 
roll  put  thereon.**  This  rule  however  appears  to  be  disused  :*  and  att 
present  the  practice  is  to  prepare  a  bilr  against  the  defendant,  which 
IS  engrossed  onyimr  penny  stamped  parcliment,  and  delivered  to  one 
of  the  criers,  by  whom  the  defendant  is  to  be  thrice  called  in  open 
court,  with  an  mtimation  that  he  will  be  forejudged,  if  he  do  not  ap- 
pear ;  after  which,  the  bill  is  entered  with  the  prothonotaries :  and  a 
rule  being  riven  thereon  by  the  secondaries,  for  the  defendant's  ap- 
pearance, tne  bill  should  be  filed  in  the  prothonotaries'  office  till  the 
rule  is  out,  and  afterwards  with  the  custos  breviumJ  And  it  is  a  rule, 
that  "  where  an;^  bill  shall  be  filed  against*  an  attorne  v  of  this  court, 
no  forejudger  shall  be  entered  agamst  him  upon  such  bill,  for  want 
of  appearance,  if  the  action  be  laid  in  London  or  Middlesex^  and 
such  attorney  reside  within  twenty  miles  of  ttondon^  until  four  days 
after  notice  in  writing,  of  filing  such  bill,  be  given  to  such  attorney 
or  his  agent,  or  left  at  his  usual  place  of  abode,  and,  a  rule  given  for 
such  appearance ;  and  if  such  attorney  reside  above  twenty  mSes  from 
London^  or  the  action  be  laid  in  any  other  county  than  Londm  or 
Middlesex^  then  no  forejudger  shall  be  entered,  till  eight  days  after 
such  notice  shall  be  given,  m  such  maimer  as  aforesaid,  and  a  rule  to 
appear  as  aforesaid :  the  said  days  to  be  exclusive  of  the  day  of 
giving  such  notice.'"*  The  notice  of  filing  the  bill  ought  to  be  given 
/our  days  exclusive  before  the  end  of  the  term,  or  the  defendant  will 
be  entitled  to  an  imparlance,  and  need  not  plead  till  the  first  four 
days  of  the  next  term.* 

If  the  defendant  do  not  appear  in  due  time,  the  proceedings  are 
entered  on  a  roll,  which  is  obtained  from  the  prothonotaries,  ana  their 
clerk  will  sign  the  judgment  of  forejudger,  on  an  inapitur^  stamped 
Vith  a  ten  shilling  stamp.  The  roll  is  then  taken  to  tlie  clerk  of  the 
{*89]  warrants,  who  will  strike  the  defendant  off  the  roll  of  attornies; 
after  which  he  may  be  proceeded  against  by  the  plaintiff,  or  any  one 
else,''  as  a  common  person :  and  he  cannot  be  restored,  unless  he  pay 
the  debt  and  costs.  But  when  he  has  made  satisfaction  to  the  plaint- 
iff, he  may  obtain  a  rule  of  court  in  term  time,  or  judge's  summons  in 
vacation,  to  shew  cause  why  he  should  not  be  restored  ;  and  if  it 

a  Jlnte^  25,  6  Taunt  347,  8.  355,  «  Marsh.  S  Oa*.  Pr.  C.  P.  4. 

50.  52.  56.  S.  C.  h  U.  >  I.  1 1  Gea  II.  ;«^.  3.  C.  P.    And  for 

h  fiTaiint.  347.  a52.  2  Marsh.  49.  54.  S.  C.  the  form  of  notice  of  a  Vill  fiM  against  an 

c  For  the  form  of  the  entry  of  this  judg^  atlorney,  see  II.  V.  13  Geo.  II.  rtg-  3.  C  "• 

ment,  see  Ap]»end.  Chap.  Xftl.  §  26.  Append.  Chap.  XIII.  §  25. 

d  K.  T.  21.  Car,  II.  re^.  2.  C  P.  «  Morgan  v.  Betttt,  one,  ^c.  T.  S3  Geo. 

o  Imp.  C.  P.  6  Ed.  p.  520.  HI.  C.  P  Imp.  C.  P.  6  Ed.  p.  519. 

Append.  Cbap.  XIII.  ^  2.').  Ic^Bames,  43. 
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af)pear  that  the  plaintiff  has  been  satisfied,  a  rule  or  order  will  be' 
made,  for  the  clerk  of  the  warrants  to  restore  him/  If  the  defendant 
appear,  on  being  called  in  court,  he  enters  his  appearance  with  the 
prothonbtaries  ;  and  the  proceedings  against  him  are  the  same  as  in 
common  cases,** 

Iif  the  Exchequer,  the  bill  a^inst  an  attorney  or  side  clerk,  beg;in8 
by  stating  the  character  in  which  he  is  sued  f  and  the  proceedmes 
Ihereon  are  similar  to  those  against  an  attorney  of  the  King's  Bench* 


As  between  attorney  and  client,  tlie  remedy  given  by  law  to  an 
attorney,  for  recovery  of  his  bill  of  costs,  is  an  action  of  asmmp^ 
«'*•''  But  by  the  statute  3  Jac.  L  c.  7.§  1.  "all  attomies  and«o* 
^  licitors  shall  eive  a  true  bill  unto  their  masters  or  clients,  or  their 
^  assigns,  of  alT  charges  concerning  the  Buits  which  they  have  for 
^  them,  subscribed  with  their  hands  and  tiames,  before  such  time  as 
"  they,  or  any  of  them,  shall  charge  their  clients  with  any  the  same 
**  fees  or  charges."  Upon  this  statute  it  was  a  cood  plea,  to  an  action 
brought  by  an  attorney  for  his  fees,  that  no  bill  had  been  delivered 
to  the  defendant;*  or  the  statute  might  have  been  given  m  evidence, 
on  ncn  asmmpsiu^  But  if  an  attorney  had  delivered  his  bill  to  the 
defendant,  after  the  arrest  and  before  tl^  bill  fil^d,  it  was  well 
enough:'  and  this  statute  did  not  extend  to  attomies  in  inferior 
♦courts,  but  only  to  those  in  the  courts  at  Westminster J^  It  should  [*90] 
also  seem,  that  an  attorney's  bill  could  not  have  been  taxed,  unless 
an  action  was  dependbg  thereon,^  nor  without  bringing  the  amount  of 
it  into  court.^ 

To  remedy  these  manifold  inconveniences,  it  was  enacted,  by  the 
statute  2  Geo.  II.  c.  23.  §  23.  (made  perpetual  by  the  30  Oto.  II. 
c.  19. -§  76.)  that  ''no  attorney  of  his  majesty's  court  of  King's 
**  Bench,  Common  Pleas,  or  Exchequer,  or  dutchy  of  Lancaster^  or 
^  of  any  of  his  majesty's  courts  of  Great  Sessions  in  fVales^  or  any 
"  of  the  courts  of  the  counties  palatine  of  Chester^  Lancaster^  and 
**  Durham^  or  any  other  court  of  record  in  that  part  of  Great  Bri' 
^  ktin  called  England^  wherein  attomies  have  been  accustomably 
•*  admitted  and  sworn ;  nor  any  solicitor  in  any  court  of  equity, 
"  either  in  his  majesty's  high  court  of  Chancery,  court  of  equity  m 
"  the  Exchequer  Chamber,  couil  of  the  dutchy  chamber  of  Lancaster 
"  at  Westminster^  or  courts  of  the  counties  palatine  of  Chester^ 
^  Lancaster^  or  Durham^  or  of  the  Great  Sessions  in  Wales,  or  in 
**  any  other  inferior  court  of  equity,  in  that  part  of  Great  Britain 
"  called  England^  shall  commence  or  maintain  any  action  or 
"  suit,  for  the  recovery  of  any  fees,  charges  or  disbursements,  at 

•  Imp,  C.  P.  6  Ed.  p.  523.  ISfi.  S.  C 

^  For  the  begmning  of  a  declaration  agninst  f  1  SI;ow.  S.'?8.  Rul.  M.  Pri.  145. 

tnattomer,  after  appearance,  by  InU  in  C.  P.  g  I  Lil.  P.  R.  U5.  but  sec  1  Str.  C33.  Gas. 

aee  Append  Chttp.  XUI.  §  «7.  Pp.  C.  H.  27.  S.  C 

t  Append.  Cfiap.  Xlll.  %  28,  9.  b  Garth.  147.  1  isliow.  96. 1  Salk.  S6.  S.  0. 

*  Cro.  Car.  l59,  «0.                            ■  i  1  S^lk.  332. 
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IfiL  &  C.  b«t  see  Garth.  57. 1  Show  48.  Comb. 
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«  * 

^  la^  or  m  eqai^,  until  the  expiratioR  of  one  month  or  mope,  after  mich 
^  attome^  or  soucitor  reapectnrely  shall  have  delivered  unto  the  party 
^  or  parties  to  be  charged  therewith,  or  left  for  him,  her  or  them,  at 
*^  his,  her  or  their  dwelline  house  or  last  place  of  abode,  a  bill  of 
^^  such  fees,  charges  and  disoursements,*  written  in  a  common  legible 
^  hand,  and  in  the  Engluh  tongue,  except  law  terms  and  namek  of 
^  writs,  and  in  words  at  lensth,  except  times  and  sums ;  which  bill 
^  shall  be  subscribed  with  mt  proper  hand  of  such  attorney  or  so^ 
^  licitor  respectively. 

^  And  upon  appbcation  of  the  party  or  parties  char^able  by  such 
^  bill,  or  of  any  other  person  in  that  benalf  authorized,  unto  the 
*^  liord  Hi^  Chancellor  or  Master  of  the  Rolls,  or  unto  any  of  the 
^  courts  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said  courts 
^  respectively,  in  v^hich  the  business  contained  m  such  bill,  or  the 
^  [*91]  matest  partthereof  in  amount  or  value,  shall  have  been  trans- 
^  acted  r  and  iipcm  Ae  submission  of  the  said  party  or  parties,  or 
^  such  other  person  authorized  as  aforesaid,  to  pay  the  whole  sum 
^  that  upon  taxation  of  the  said  bill  shall  appear  to  be  due  to  the 
^  aJBtid  attcMrney  or  solicitor  respectively ;  it  shall  and  may  be  law&l 
*^  for  the  said  Lord  High  Chancellor,  Master  of  the  Rolls,  or  any  of 
^  the  courts  aforesaid,  or  for  any  judge  or  baron  of  any  of  the  said 
^  courts  req)ectively,  and  they  are  thereby  reouired,  to  refer  the  said 
^  bill,  and  the  'said  attorney^  or  solicitor's  aemand  thereupon,  al* 
^  though  no  action  or  suit  shall  be  then  depending  in  such  court, 
^  toochuig  the  same^  to  be  taxed  and  settled  by  the  proper  ofiieer  of 
^  such  court,  without  any  money  being  brought  into  the  said  court 
^  for  that  purpose :  and  if  the  said  attorney  or  solicitor,  or  the  party 
'^  or  parties  cnargeablc  by  such  bill  respectively,  havine  due  notice^ 
^  shall  refuse  or  neglect  to  attend  such  taxation,  the  said  officer  may 
^^  proceed  to  tax  the  said  bSl  ex  parte  ;  pending  which  reference  ana 
^  taxation,  no  action  shall  be  conunenced  or  prosecuted,  touching  the 
^  said  demand. 

^  And  upon  the  taxation  and  settlement  of  such  bill  and  demand^ 
^  the  said  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or 
**  solicitor  respectively,  or  to  any  person  by  mm  authorized  to  receive 
^^  the  same^  that  shall  be  present  at  the  said  taxation,  or  otherwise 
^  unto  such  other  person  or  persons,  or  in  such  manner,  as  the  re- 
^^  spective  courts  aforesaid  shall  direct,  the  whole  sum  that  shall  be 
^  found  to  be  or  remain  due  thereon ;  which  payment  shall  be  a  full 
^^  discharge  of  the  said  bill  and  demand :  ana  in  default  thereof^ 
^  the  said  party  or  parties  shall  be  liable  to  an  attachment  or  ipto- 
"^  cess  of  contempt,  or  to  such  other  proceedings,  at  the  election  of 
^  the  said  attorney  or  solicitor,  as  such  party  or  parues  was  or  were 
^  before  liable  unto. 

.  ^  And  if  upon  the  said  taxation  and  settlement,  it  shall  be  found 
^  that  such  attorney  or  solicitor  shall  happen  to  have  been  over^paid, 
^  then  the  said  attorney  or  solicitor  respectively  shall  forthwith  renmd, 
*  and  pay  unto  the  party  or  parties  entitled  thereunto,  or  to  any  per* 

a  Barnes,  84S./d:  193. 
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^  son  hf  him,  her  er  them  authorized  Co  receive  ttfe^sMte^  if  pres^ 
**  ent  at  the  settling  thereof,  or  otherwise  unto  such  other  person 
^  or  persons,  or  in  such  manner,  as  the  respective  courts  {foresaid 
^  sfiaD  direct,  all  such  money  as  the  said  officer  shall  Certify  to  have 
^  been  so  over>paid ;  and  in  default  thereof,  the  said  attorney  or  so- 
^  licitor  respectively  shall,  in  like  manner,  be  liable  to  an  attachment 
^  or  process  of  contempt,  or  to  such  other  proceedings,  at  the  election 
^  of  the  said  party  or  parties,  as  he  would  have  been  object  unto,  if 
*'  that  act  haa  not  been  made* 

^  And  the  said  respective  courts  are  thereby  authorized  td  award- 
^  the  casts  of  such  taxations  to  be  paid  by  the  parties,  ace^ing  to 
"  the  event  of  the  taxation  of  the  bill,  that  is  to  say,  if  the  bill  taxed^ 
^  be  less,  by  a  sixth  part,  than  the  bill  delivered,  then  the  attorney 
^  or  solicitor  is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be 
^  less,  the  court,  in  their  discretion,  shall  charge  the  attorney  or 
"  client,  in  regard  to  the  reasonableness  or  unreasonableness  of  such 
«  bill.'' 

But  it  having  been  doubled,  whether  an  attorney's  biB  could  be 
delivered  with  abbreviations^^  it  was  enacted  by  the  stat.  12  Gee, 
IL  c.  13.  §  5.  that  ^  it  shall  and  may  be  lawful  to  and  for  every  at-^ 
*^  tomey,  clerk  in  court,  and  solicitor,  to  write  his  bill  of  fees^  charges 
^  and  disbursements,  with  such  ahbreviations  as  are  now  commonly 
^  used  in  the  English  language ;  any  thing  in  any  former  law  to  the 
^^  contrary  notwithstandmg.^  On  this  statute  it  has  been  holden, 
that  an  attorney  may  deliver  a  bill  of  costs,  containing  such  abbrevia* 
tions  of  English  words,  as  are  usual  and  intelligible.^  And  by§  6» 
*'  the  said  act  of  the  second  vear  of  his  present  majesty,  for  the  better 
^  regulation  of  attomics  and  solicitors,  or  any  clause,  matter  or  thins 
^  therein  contained,  shall  not  extend  to  any  bill  of  fees,  charges  and 
^'  disbursements,  due  from  any  attorney  or  solicitor,  to  any  other  at- 
"  tomey  or  solicitor,  or  clerk  in  court ;  but  every  such  attorney,  so- 
**  licitor,  or  clerk  in  court,  may  use  such  remedies,  for  the  recovery  of 
^  his  fees,  charges  and  disbursements,  against  such  other  attorney 
^  or  solicitor,  as  he  might  have  done  before  tlie  making  of  the  said 
«  act.'' 

♦If  the  whole  bill  be  for  ccnvevancing^^  it  cannot  be  taxed.  But  [*93] 
if  any  part  of  an  attorney's  bill,  which  has  been  dehvered,  be  for 
business  done  in  court,  the  bill  must  be  delivered  a  month  before  the 
action  is  brought,  otherwise  the  plaintiff  cannot  recover.*  And  a 
narranl  of  attomejf^^  or  dedimus  potestatem/  charged  in  an  at- 
torney's bill,  is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for 
taxation ;  though,  with  this  exception,  it  be  entirely  for  conveyancing. 
It  has  been  made  a  question^  whether  an  attorney  may  recover  for 
charges  or  disbursements  not  taxable,  when  part  of  his  demand  is 
for  business  done  in  court ;  and  the  distinction  that  has  been  taken  is, 
that  he  may,  where  he  has  delivered  no  bill  at  all,  but  that  where  he 
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has  delivered  a  bill  irregulariy,  he  cannot/  And  accordkigiT,  in  a 
late  case,^  an  attorney  not  having  delivered  any  bill  to  his  client  before 
action  brought,  but  having  afterwards  delivered  a  bill  of  particulars' 
under  a  judge's  order,  was  held  to  be  entitled  to  recover  charges  for 
money  paid  for  his  client's  use,  havine  no  reference  to  his  business  of 
an  attorney,  although  other  items  in  tne  bill  of  particulars  were  tax* 
able.  Where  an  attorney  had  paid  money,  in  consequence  of  his 
ifndertaking  to  pay  the  debt  and  costs  ;  this  was  holden  not  to  be  a 
dishursement  by  him  as  an  attorney,  within  the  meaning  of  the 
statute.® 

An  attorney  having  delivered  two  separate  bills,  one  of  which  was 
for  fees  and  disbursements  in  causes,  and  the  other  for  makine  con- 
veyances, a  rule  was  made,  in  the  King's  Bench,  for  taxing  both/ 
And  so,  where  it  was  moved  that  the  master  might  be  directed  to 
tax  those  articles  in  an  attorney's  bill,  which  related  to  conveyancing 
and  parliamentary  business,  the  rest  being  for  management  of  causes 
in  the  court  of  King^s  Bench,  Ijord  Mansfield  said,  ^  there  was  no 
doubt  but  the  master  might  tax  the  whole^  that  be  recollected  a  case, 
where  the  fees  paid  to  a  proctor,  for  business  done  in  the  ecclesiasti- 
cal court,  made  part  of  tne  bill ;  and  it  was  determined,  that  as  the 
whole  bill  had  been  referred  to  the  master,  he  might  tax  that  part  of 
r*94]  it.''*^  The  court  of  King's  Bench  will  refer  an  attorney's  bill  to 
be  taxed,  though  all  the  business  was  done  at  the  Quarter  ^Sessions,'' 
and  in  such  case,  an  action  cannot  be  maintained  for  the  amount  of  the 
bill,  unless  it  be  signed,  and  delivered  a  month  before  the  bringing  of 
the  action.^  And  a  bill  was  referred  to  be  taxed,  for  business  done 
in  a  criminal  suit,  in  the  court  of  Great  Sessions  at  Carmarthen  : 
and  though  it  was  objected  that  it  would  be  impossible  for  the  master 
to  tax  the  costs  in  JValeSj  not  knowing  the  practice  there,  yet  the 
court  held  that  he  could  as  well  tax  these  costs,  as  costs  in  the  spiri> 
tual  court;  and  if  he  were  at  a  loss,  be  might  call  in  assistance/ 
In  the  Exchequer,  a  ci-own  solicitor's  bill  of  costs  for  business  done 
under  an  extent,  is  taxable.*  But  the  court  cannot  order  a  solicitor's 
bill  of  costs,  for  business  wholly  done  in  the  House  of  Lords,  in  the 
prosecution  of  an  appeal,  to  be  referred  for  taxation;  because  their 
officer  has  no  means,  whereby  he  may  be  enabled  to  tax  such  a  bill.^ 

By  the  statute  5  Geo.  II.  c.  30.  §26.  "the  creditor  or  creditors 
^  who  shall  petition  for  and  obtain  any  commission  of  bankrupt, 
"  shall  be,  and  is  and  are  thereby  obliged,  at  his,  her  or  their  own 
"  costs  and  expences,  to  sue  forth  and  prosecute  the  same,  until  an 
"  assignee  or  assignees  shall  be  chosen  of  such  bankrupt's  estate  and 
"  effects;  and  the  commissioners  to  be  named  in  any  such  conimis* 
"  sion,  shall,  at  the  same  meeting  which  shall  be  appointed  for  the 
^  choice  of  assignees,  ascertain  such  costs,  and  by  writing  under  their 

a  t  Caibi>b.  459.  and  we  the  oases  there  g  5  Dnmf/k  East,  694.  1  Esp.  Rep^  13/. 

cited.  *  S.  C. 

h  11  East,  285.  h  Lhyd  r.  Mound.  T.  SjTGceu  HI.  K.  B. 
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^  bands,  shall  direct  and  oirder  the  assignee  or  assignees  of  such 
^  bankrupt's  estate,  who  is  and  are  thereby  required,  to  pay  and 
^  reimburse  such  petitioning  creditor  or  creditors,  such  his,  her  or 
\  "  their  costs  and  charges  as  aforesaid,  out  of  the  first  monies  or 
"  effects  of  the  said  bankrupt,  that  shall  be  got  in  and  received  under 
^'  the  said  commission/'  On  this  statute  it  has  been  holden,  that 
'  the  petitioning  creditor  is  liable  to  the  solicitor,  for  the  expence  of 
conducting  tlie  commission,  up  to  the  choice  of  assignees/  But  as 
between  the  solicitor  and  messenger,  there  is  no  implied  contract  on 
*lhe  part  of  the  former,  to  pay  him  his  expejices  :^  The  solicitor  is  [*95] 
an  agent  merely,  and  is  not  to  be  regarded  as  a  principal,  as  respects 
the  messenger ;  and  although  he  make  himself  responsible  to  the 
messenger,  the  petitioning  creditor  will  not  therefore  be  exonerscted, 
without  the  express  consent  of  the  messenger  to  discharge  him.c 
And  to  the  end  that  commissions  of  bankrupt  may  be  carried  on  and 
prosecuted  with  as  little  expence  as  reasonably  may  be,  it  is  enacted, 
oy  §  46.  of  the  same  statute,  that  ^^  all  bills  of  fees  or  disbursements, 
*'  claimed  or  demanded  by  any  solicitor,  clerk  or  attorney,  employed 
^  under  any  commission  of  bankrupt,  shall  be  settled,  adjusted  and 
"  certified,  by  one  of  the  masters  of  the  court  of  Chancery ;  and  so 
^  much  as  the  master  shall  certify  to  be  due  to  such  clerk,  solicitor 
^  or  attorney,  and  no  more,  shall  be  paid  by  the  assignee  under 
I  *  "  such  commission."  On  this  latter  clause  it  has  been  determined, 
^  that  an  action  may  be  maintained  by  a  solicitor  against  an  assignee, 
for  business  done  under  a  commission  of  bankrupt,  one  month  after 
he  has  delivered  a  copy  of  his  bill,  although  it  has  not  been  taxed  by 
a  master  in  Chancery.**  But  an  attorney's  bill,  for  obtaining  a  banlc- 
rupt's  certificate,  must  be  signed  and  dehvered  a  month  before  he  can 
sue  thereon.* 
I  The  statute  2  Geo.  II.  c.  23.  §  23.  does  not,  we  have  seen,'  extend 

to  any  bill  of  fees,  &c.  due  fi-om  any  attorney  or  solicitor,  to  any 
other  attorney  or  solicitor,  or  clerk  in  court ;  but  every  such  attorney, 
i         solicitor  or  cferk  in  court,  may  use  such  remedies,  for  the  recovery  of 
I         his  fees,  &c.  against  such  other  attorney  or  solicitor,  as  he  might 
have  done  before  the  making  of  the  said  act.     And  there  is  a  case  in 
'         Wihon^s  Reports,^  where  a  judge  of  the  King's  Bench,  having  made 
\        an  order  to  refer  an  agmt^s  bill  to  be  taxed,  and  the  master  not  hav- 
I         ing  obeyed  it,  the  court  was  applied  to,  and  held  that  the  order  was 
irregular ;  the  master  declaring,  that  he  had  never  taxed  a  bill  for 
agency.     But  it  is  now  the  uniform  practice  of  both  courts,""  to  refer 
^         an  agent's  bill  to  be  taxed,  upon  the  defendant's  bringing  into  court 
*the  sum  claimed  by  the  plaintiff.    It  is  not  necessary,  however,  [*96] 
i         that  such  a  bill  should  be  signed  or  delivered,  before  the  commence- 
ment of  an.actio^.^    And  wnere  business  has  been  done  by  an  attor- 

a  I  Row  449,  and  tee  1  Holt  JVI  Fri.  445,  f  Mte,  92. 

876.  g  I  W'ils.  ti66. 

k  t  Holt  Ai.  Pri.  ^7.  in  ngUs,  h  Doug.  199,  200.  and  the  oaaei  there  cited, 

«  JdL  376.  And  for  the  messenger's  remedy  innotU.     Orwme  t.   Sumonds.  E   35  Geo. 

sgamst  the  sstiniecs,  see  id.  S47.  Hi  notit.  Hi.  K.  U. 
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oey,  for  a  ciieat  who  afterwards  becoHies  himself  an  attorney,  the 
lormer  need  not  deUver  a  bill  signed,  in  order  to  recover  his  costs.* 

It  is  not  necessary  for  the  executor  or  administrcUar  of  an  attoraey 
|o  deliver  a  bill  of  costs,  for  business  done  by  his  testator  or  intes- 
tate, before  the  commencement  of  an  action  ;**  the  statute  2  Geo» 
II,  c.  33.  §  23.  being  confined  to  actions  brought  by  the  attorney 
himself  and  not  extending  to  his  personal  representatives :  But  suca 
a  biU  may  be  referred  to  be  taxed,  on  the  defendant's  undertaidng  to 
pay  what  is  due.^  An  attorney  delivered  bis  bill,  and  after  bis  death 
9|^Iication  was  made  to  tax  it,  and  above  a  sixth  part  was  taken  off; 
it  was  moved  that  the  executrix  might  pay  (he  costs ;  but  the  court 
of  King's  Bench  held  that  she  should  not :  for  the  words  of  the  act, 
3  Geo*  n.  c.  23.  §  23.  imposes  them  upon  the  attorney  or  solicitor 
only,  and  the  executrix  is  not  to  blame,  if  she  stand  upon  his  bill,  or 
mc^e  out  one  from  his  books*^ 

Before  an  attorney's  bill  has  been  settled  and  paid^it  may  be  taxed, 
as  a  matter  of  course,  at  any  distance  of  time.^  But  after  it  has  beea 
settled  and  paid,  and  the  payment  has  been  long  acquiesced  under, 
the  courts  will  not  refer  it  lo  be  taxed,  as  a  niatter  of  course/  So, 
where  a  bond  had  been  given  for  the  debt  five  years  befoie,  and  the 
vouchers  had  been  delivered  up,  the  court  of  Common  Pleas  would 
not  refer  the  bill  to  be  taxed ;  saying,  an  attorney  at  this  rate  could 
never  be  safe.'  And  it  is  a  general  rule,  that  an  attorney's  bill  can- 
not  be  taxed,  at  the  trial  of  an  action  brought  upon  it,  nor  after  ve^ 
diet  ^  for  if  the  business  was  really  done,  (which  must  be  proved  at 
the  trial,)  the  delay  of  the  defeifBant  for  more  than  a  month,  id  object- 
ing to  the  qtjumtumf  is  an  admission  that  he  thinks  it  to  be  reasonable* 
[*97]  But  though  an  attorney's  bill  has  been  settled  and  paid,  yet  the 
courts,  under  special  circumstances^  will  refer  it  to  be  taxed;  for 
the  client  may  by  affidavit  shew  that  the  business  charged  was  never 
performed,  or  that  the  charges  are  fraudulent :  And  where  that  is 
the  case,  neither  payment,  nor  a  release,  nor  a  judgment  for  the 
money  due,  will  preclude  the  court  from  having  the  bill  taxed*'  It 
may  also  be  taxed,  though  there  was  a  special  agreement,  between 
the  attorney  and  his  client,  that  the  former  shouM  be  paid  for  his 
time,  at  a  certain  rate  by  the  day,  besides  his  expences;''  or  though 
be  has  obtained  a  warrant  of  attorney  from  his  client,  for  confessing 
judgment  for  the  money  due  upon  his  bill,  and  has  entered  up  judg- 
ment thereupon.^  But  the  plaintifi*,  having  paid  to  an  attorney  the 
amount  of  his  bill,  cannot,  after  a  reduction  of  the  bill  by  taxatioDi 
recover  the  difference."*  I 


a  £  If.  Blae.  S89.  I  Tap.  Bep.  4S0.  but  lee  1  Baniard.  K.  B.  XU,  5.                 . 

b  1  Banmrd.  K.  B.  455.    Audr.  ^6.   C«s.  b  Doug.  199.  K.  B.  Barnet,  134.  C.  P. «» 
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The  statute  2  Geo.  II.  c.  23.  §  23.  only  requirjes  the  delivery  of  a 

Ml,  for  the  bringing  of  an  action ;  and  therefore,  though  an  attorney 

!        cannot  bring  an  action  on  his  bill,  till  it  has  been  delivered  a  month, 

I        that  circumstance  is  not  necessary  to  enable  him  to  set  it  off.    But  he 

mast  not  produce  it  at  the  trial  bv  surprise :  It  is  sufficient  in  such 

.        case,  to  deliver  the  bill  time  enough  for  the  plaintiff  to  have  it  taxed 

F       before  the  trial.'  .  The  delivery  ofa  former  bill  is  conclusive  evidence 

i        against  an  increase  of  charge  in  a  subsequent  bill,  on  any  of  the 

items  contained  in  it,  and  strong  presumptive  evidence  against  any 

I     •  additional  items  ;  but  if  there  were  any  real  errors  or  omissions  in  the 

former  bill,  they  may  be  rectified.**     And  a  mistake  in  the  date  of 

items  in  an  attorney's  bill,  which  does  not  mislead,  will  not  vitiate  the 

delivery." 

The  month  mentioned  in  the  statute  is  construed  to  be  a  hmar 
month.**  And  where  a  bill  of  costs  is  delivered  to  the  party,  it  must 
be  left  with  him,  and  not  taken  back  again.*  Where  two  persons 
•are  liable  to  an  attorney,  for  business  done  on  their  jobt  retainer,  [*983 
it  is  sufficient  for  him  to  deliver  a  copy  of  his  bill  to  one  of  them,  from 
whom  be  received  his  instructions,  and  to  whom  the  management  of 
the  business  was  left  by  the  other  :*"  but  it  seems,  that  the  delivery  of 
a*copy  of  the  bill  in  such  case,  to  the  one  who  did  not  intermeddle, 
would  not  be  sufficient ;  for  he  cannot  be  considered  as  having  au- 
thority to  receive  it  for  both ;  nor  is  he  likely  to  know  what  founda* 
I  tkjn  there  is  for  the  charges  in  the  bill.*  And  where  a  party  in  a 
cause  having  changed  his  attorney  in  the  progress  of  it,  a  judge's 
order  was  afterwards  obtained  by  the  second  attorney,  for  the  delivery 
of  a  bill  signed  by  the  first,  of  his  fees  and  disbursements,  whicn 
delivery  was  accordingly  made  to  the  second  attorney,  this  was 
holden  by  a  majority  of  the  judges  of  the  King's  Bench,  to  be  a 
sufficient  delivery  oi  the  bill,  to  the  party  to  he  charged  iherettithj 
ifithin  the  words  and  meaning  of  the  statute,  so  as  to  enable  the  first 
attorney  to  bring  his  action  against  the  client  for  the  amount  of  such 
bill.*  If  the  bill  be  not  delivered  to  the  party,  it  must  be  left  for  him 
at  his  dwelling  house,  or  last  place  of  abode;  leaving  it  at  the 
compting  house  not  being  deemed  sufficient.'  In  an  action  on  an 
attorney's  bill,  it  is  sufficient  to  give  in  evidence  a  judge's  order  to 
tax  the  bill,  the  defendant's  undertaking  to  pay  what  should  appear 
to  be  due,  and  the  master's  allocatur  thereupon  ;'^  and  the  ninprius 
record  is  good  prima  fade  evidence,  to  shew  that  the  action  was  n6t 
commenced  till  the  expiration  of  a  month  after  the  delivery  of  the 
bill.'  But  where  it  is  material  for  the  defendant  to  shew  that  the 
action  was  commenced  earlier  than  it  appears  to  have  been  by  the 
mlpriiAs  record,  the  declaration  deliverea  by  the  plaintiff  is  admis* 
sible  evidence."     Where  an  attorney  has  regularly  delivered  a  bUi 

•  DoQf.  199.  in  nutU,    Martin  and  vife,  f  i2  Carapb.  277.  and  tee  1  Campb.  43* 

•dmifUitratrix^  ▼.    Winder,  one,  ^-e.  E.  2.3  g  'ZCxnipb.  ^277. 

6eo.  IlL  K.  B.  there  dted.  1  Etp.  Kep,  449.  h  \q  East,  37.^. 

8.  P.  is  Bofl.  k  PuL  343.  bat  tee  I  3Urk.'JV7, 
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ftigned^  he  may  g^ve  a  c<^y  of  it  in  evidence,  without  proof  of  BOtict 
to  produce  the  original  :*  But  unless  a  duplicate  of  tne  bill  be  kept, 
the  plaintUf  cannot  give  parole  evidence  of  its  contents,  without  a  iio> 
tice  to  produce  it.^ 

[*99]  If  an  attorney  refuse  to  deliver  a  signed  bill  to  his  client,  t)ie 
latter  may  compel  him,  by  taking  out  a  summons  beforea  judge,  e&* 
titled  in  one  of  the  causes  in  which  he  was  concerned  \  aod  in 
the  King^s  Bench,  if  the  attorney,  on  being  served  therewith,  do  not 
'  •  attend,  an  order  will  be  made  for  delivering  it  within  a  reasonable 
time.  In  the  common  Pleas,  three  summonses  are  necessary,  ia 
case  of  non-attendance,  before  an  order  can  be  obtained.*^  And  in 
either  court,  if  the  attorney  still  neglect  to  deliver  it,  the  order  should 
«  be  made  a  rule  of  court ;  and  on  serving  the  same,  and  making  af- 
fidavit thereof,  the  court  on  motion  will  grant  an  attachment*  The 
bill  being  delivered,  a  judge's  summons  may  be  obtained  for  the  at- 
torney to  shew  cause,  why  it  should  not  be  referred  to  the  master  in 
the  King's  Bench,  or  one  of  the  prothonotaries  in  the  Commoa 
/  Pleas,  to  be  taxed ;  upon  which,  if  the  attorney  attend,  and  the 
judge  think  it  reasonable,  he  will  make  an  order  of  course  for  taxing 
i^  on  an  undertaking  signed  by  the  client  or  his  attorney,  in  die 
judge's  book,  to  pay  what  shall  appear  to  be  due  upon  such  taxationt' 
Ana,  in  the  King's  Bench,  a  peremptory  order  will  be  made  in  like 
manner,  upon  the  first  summons,  in  case  of  non-attendance  f  but  in 
the  Common  Pleas,  if  the  attorney  do  not  attend,  there  must  be  tkm 
summonses  taken  out,  and  an  affidavit  made  of  the  service  and  at* 
tendance  thereon,  before  the  judge  will  make  an  order  ea?  parte! 
But  in  neither  court,  can  the  client  have  a  summons  for  delivery  of 
the  bill,  and  taxing  it  toeether.^  When  the  order  is  made,  a  copy  of 
it  should  be  served,  with  the  master's  or  prothonotary's  appomtmeot 
thereon,  to  tax  the  costs ;  and  in  the  King's  Bench,  by  a  late  rule,* 
*'  on  every  appointment  to  be  made  by  the  master,  the  party  on  whom 
the  same  is  served,  shall  attend  such  appointment,  without  waiting 
for  a  second  ;  or  in  default  thereof,  the  master  shall  proceed  «c  parUy 
on  the  first  appointment :"  But  in  the  Common  Pleas,  it  is  said 
there  must  be  three  appointments,  in  case  of  non-attendance,  before 
the  prothonotary  can  proceed  ex  parteJ  And  that  court  will  not 
stay  proceedings  in  an  action  on  an  attorney's  bilI,brought  subsequent 
to  the  order  of  the  judge  of  another  court  for  its  taxation,  but  previ- 
ous to  its  being  taxed.*' . 

[*1 00]  If  a  sucth  part  of  the  bill  be  taken  ofr,the  attorney  is  to  pay  the 
costs  of  taxation  ;  but  if  less,  the  copts  are  in  the  discretion  oi  the 
court.'  In  the  exercise  of  this  discretion  liowever,  the  courts  are 
governed  by  the.  statute  :  And  accordingly  the  costs  of  taxation  have 
been  always  reciprocally  given  to  the  client  or  attorney,  as  a  sixdi 

•  8  Bo8.  &  Pal.  937.  S  Etp.  Rep.  167  S.  C.  f  Imp.  C.  P.  575. 
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part  has,  or  has  not  been  taken  off.*  6ut  in  the  Common  Pleas,  ati 
attorney  is  not  liable  to  pay  the  costs  of  taxing  his  bill,  where  the  de^ 
duntion  of  one  sixth  is  occasioned,  not  by  the  particular  items  being 
taxed,  but  by  a  whole  branch  of  it  being  disallowed.*  If  a  client,  in 
tiie  course  of  a  cause,  advance  money  to  his  attorney,  for  specific 
disbursements  in  the  cause,  those  disbursements  must  nevertheless 
be  inchided  in  the  bill  of  costs :  Therefore,  where  a  sum  was  deducted 
upon  taxation,  less  than  one  sixth  of  the  amount  of  the  bill  delivered, 
including  those  disbursements,  the  court  of  Common  Pleas  ordered 
the  client  to  pay  the  costs  of  the  taxation.*^  And  in  that  court,  where 
an  order  is  obtained  for  taxing  an  attorneyls  bill,  and  delivering  up 
all  papers,  &c.  upon  the  back  of  which  the  prothonotary,  according 
to  the  usual  practice,  indorses  his  allocatur^  the  attorney  is  entitled  ^  ^ 
in  the  first  instance  to  the  possession  of  it,  for  the  purpose  of  enforcing 
payment  of  his  bilL** 

To  assist  the  attorney  in  recovering  his  costs,  he  has  a  Ken  for 
the  amount  of  his  bill,  upon  the  deeds,  papers  and  writiup  of  his 
client,  which  come  to  his  hands  in  the  course  of  his  professional  em- 
ployment ;  and  until  his  bill  be  paid,  the  court  will  not  order  them  t6 
be  delivered  up  :*  nor  can  an  action  of  trover  or  detinue  be  main- 
tained for  them.  T)ierefore,  where  A.  gave  his  attorney  a  specific 
sum,  for  tbe  purpose  of  satisfying  a  debt,  for  which  an  execution  had 
issued  against  his  goods,  at  the  suit  of  B.,  and  the  attorney  paid  the 
money  to  B.,  who  thereupon  delivered  to  him  a  lease,  which  had 
been  deffosited  by  A.  with  B.  as  a  security  for  the  debt  5  the  court 
held,  that  the  attorney  had  a  lien  on  it,  for  his  general  balance  due 
fix>m  A* ;  and  that  such  lien  was  not  extinguished,  by  his  having 
taken  acceptances  from  A.  for  the  amount  of  that  balance,  before  the 
lease  came  to  his  hands,  some  of  those  acceptances  having  been  pre- 
*viously  dishonoured,  and  one  of  them  taken  up  by  the  attor-  [*101] 
ney.'  But  the  lien  which  an  attorney  has  on  the  papers  in  his  hands, 
is  only  commensurate  with  the  right  which  the  party  delivering  them 
has  therein  ;  and  therefore  where  the  delivery  is  unauthorized,  the 
attorney  cannot  detain  them.^^ 

An  attorney  has  also  a  lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  costs.**  If  the  money  come  to  his  hands,  he  may  retain 
it,  to  the  amount  of  his  bill ;  he  may  stop  it  t«  transitu,  if  he  can 
lay  hold  of  it :  If  he  apply  to  the  court,*  they  will  prevent  its  being 
paid  over,  till  his  demand  be  satisfied.*  And  Lord  Mansfield  de- 
clared he  was  inclined  to  go  still  further ;  and  to  hold,  that  if  the 
attorney  give  notice  to  the  defendant,  not  to  pay  the  money  re- 
covered by  his  client,  till  his  bill  be  satisfied,  a  payment  by  the  * 
defendant,  after  such  notice,  would  be  in  his  own  wrong,  and  like 
paying  a  debt  which  has  Seen  assigned,  after  notice.*^  Accordingly  it 

»  Cn,  Pr.  C.  P.  78,  Pr.  Iteg.  36.  Barnes,        g  4  Taunt  807. 

118.  S.  C.  ItL  147,  8.  h  3  Alk.  72f).    4  Uurnf.  k,  East,  124.  and 

b  2  H.  Blue.  357.  see  2  P.  Wmt.  460.  2  \ez.  25.  2  Str.  1126. 

e  1  Tannt.  536.  3  Bur.  1313,  as  to  tke  lien  of  officen  of  the 

'  /d  38.  eoarty  imd  their  remedy  for  the  reoofeiy  of 

•  1  UL  P.    R.  142.  S  Dunf.  he  Eaft,  ^cogts. 

«75.  I  Doug.  104.    I  If.  Olac.  12f. 

f  I  Mnk  Sc  Sd.  535.  k  Doujr.  <23B. 
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lias  been  holden^  that  if  the  defendant^  attorney  pay  to  the  pldititiff 
the  debt  and  costs  ricovered,  after  notice  from  the  plaintiff's  attornej  J 
not  to  do  so,  till  his  bill  has  been  first  satisfied,  the  former  is  liable  to  * 
pay  over  again  to  the  latter,  the  amount  of  his  lien  on  such  debt  and 
costs  of  the  suit.*  An  attorney  has  also  a  lien  upon  a  sum  awarded 
in  favor  of  his  client,  as  well  as  if  recovered  by  judgment :  And  ii| 
after  notice  to  the  defendant,  the  latter  pay  it  over  to  theplaintiif,the 
f:  plaintiff^  attorney  may  compel  a  re-payment  of  it  to  hmiself ;  and 

oe  will  not  be  prejudiced  by  a  collusive  release  from  the  plaintiff  to 
the  defendant*^  but  the  courts  will  not  go  beyond  these  limits :  And 
.  therefore  where  the  defendant,  not  having  had  any  notice  to  the  con- 
trary, compromised  the  debt  and  costs  with  the  plaintiff,  before  his 
«  attorney  had  been  paid,  the  court  of  King's  Bench  would  not  oblige 
the  defendant  to  pay  him.*  So  in  the  Common  Pleas,  where  there  is 
ho  fraud,  a  plaintiff  is  allowed  to  compromise  an  action  with  the 
defendant,  without  consulting  his  attorney.^    But  if  the  defendant, 

(*102]  after  action  brought,  pay  Ihe  debt  to  the  plaintiff,  without  know- 
edge  of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff 
•  .  has  a  right  to  proceed  in  the  action  for  the  recovery  of  them.*  And  if 
a  plaintiff  collude  with  the  defendant's  bail  and  attorney,  to  deprive 
the  plaintiff's  attorney  of  his  costs,  by  settling  the  debt  and  accepting 
a  part  payment,  without  the  intervention  of  the  latter,  the  court 
of  Common  Pleas  will  not  restrain  him  from  proceeding  against 
the  bail,  in  order  to  recover  such  costs.*"  But  if  the  plaintiff  and  de- 
fendant coUusively  settle  the  debt  and  costs  upon  an  execution,  in 

I.  order  to  defraud  the  plaintiff's  attorney  of  his  costs,  the  latter  cannot 

sue  out  a  second  execution  on  the  same  judgment,  to  levy  his  costs, 

^  but  must  apply  to  the  court.'  And  where  the  defendant  had  been  dis- 

chaf  eed  out  of  custody  of  the  sheriff,  with  the  consent  of  the  plaintiff, 
notwithstanding  a  notice  from  the  plaintiff's  attorney  to  the  sheriff  % 
oflScer,  not  to  release  the  defendant,  until  the  costs  were  paid ;  the 
court  held,  that  the  sheriff  was  not  liable  to  pay  those  costs,  or  bound 
to  retain  the  defendant,  after  the  plaintiff  was  satisfied.**  As  a  further 
security  to  the  attorney,  he  cannot  be  changed  by  his  client,  without 
leave  of  the  court,  or  order  of  a  judge,  on  payment  of  bis  bill,  to  be 
taxed  by  the  proper  officer.' 

In  the  King's  Bench,  where  the  defendant  applies  to  set  off  the 

^  debt  and  eosts  in  one  action,  against  those  in  another,  the  court  in 

general  will  not  suffer  it  to  be  done,  until  the  attorney's  bill  be  first 
discharged.*^  But  it  is  otherwise  in  the  Common  Pleas ;  where  the 
attorney's  lien  for  his  costs  is  held  to  be  subject  to  the  equitable  claims 
that  exist  between  the  parties  in  the  cause.*  And  in  the  King's 
Bench  it  was  tiolden,  that  the  plaintiff  might  set  off  interlocutory 

_^_ m 

a  6  Darnf  i^  Ettt.  SSl.  i  1  Lil.  P.  R.  Ut.  Doag.  917.  Pott,  108, 9> 

b  1  East«  m.  .        k  4  Dumf.  k  East,  l%%  4.    6  Uuraf.  ^ 

« Doae.  838.  .                Emc,  456.  8  DurnR  &  East.  70.    1  Maote 

d  I  Tmnt.  d4t.  ^  Sel.  «4U. 

e  6  Etp.  Ken.  40.  1  2  BUc.  Rep.  826.     Say.   Costa,   S54. 

f  8  New  R«|>.  C.  P.  99.  B.  C.  1  H.  ttUe.  83.  817.  «  B.  BUe.  44& 

f  5  Taant.  489.  1  Marshy  113.  S.  C.  687.  8  Bos.  ^  Pal.  88.  1  Kev  Kep.  C.  P* 

h  8  Bam.  4*  AM.  408.    1  Chit.  Bep.  W-    ^  1  Prioe,  376.  and  aee  Lee's  Pne.  Dkp 

8.0.  1  V. p.  108, 9.  340, 41. 
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costs  in  the  $mne  eause,  pajraUe^by  him  to  the  defendant,  against  the 
debt  and  costs  recoverea  by  him  on  the  final  result  of  the  cause ;  not- 
withstanding the  objection  of  the  defendant's  attorney,  on  the  ground 
of  his  lien,  which  only  attaches  on  the  general  result  of  the  costs,  &:c« 
♦erf  the  cause.*  So  where  the  plaintiff,  having  charged  the  de- r*103] 
fendant  in  execution,  died,  ana  the  defendant's  wife  took  out  adminis- 
tration to  the  plaintiff,  the  court  of  King's  Bench  ordered  the  defend- 
ant to  be  discharged  out  of  custody ;  saying,  that  the  plaintiff's  attor* 
ney  had  no  lien  on  the  judgment  for  his  costs.^ 

•  SEKfk^S^St.  1  Priee,  575.  h  8 Doraf.  k  EmC, 40::. 
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CHAP.  IV. 


Op  the  means  op  COMMENCING  personal  ACTIONS  in  the 
KING'S  BENCH,  COMMON  PLEAS,  and  EXCHEQUER; 
AND  THE  PROSECUTION  AND  DEFENCE  of  them  in  PER- 
SON, OR  BY  ATTORNEY  ;  and  op  PAUPERS,  and  IN- 
FANTS. 


M.  HE  means  of  commencing  personal  Actions  in  the  court  of  King^s 
Bench,  conformable  to  its  jurisdiction,  are — 

L  By  Original  Writ  ; 

1.  Against  commojfi  Persons* 

2.  Against    Peers    of    the    Realm,    and    Members  of  tlie 

House  of  Commons. 

3.  Against  Corporations^  and  Hundredors. 
11.  By  Bill  of  Middlesex,  or  Latitat. 

III.  By  Attachment  of   Privilege,  at  the  suit  of  Jlttorms^  and 

Officers  of  the  Court. 

IV.  ByBaL; 

1.  Against  Attomies^  and  Officers  of  the  Court. 

2.  Against  Members  of  the  House  of  Commons,  on  stat. 

12&  13  W.in.c.  3. 

3.  Against  Pfisoners^  in  custody  of  the  Marshal,  or  She- 

riff, &c. 

In  the  Common  Pleas,  the  means  of  commencing  personS!  *  ctions 
are  first,  by  original  ron^,  issuing  out  of  Chancery,  which  is  either 
a  tpecial  original,  adapted  to  the  nature  of  the  action,  or  a  comnian 
onginal,  in  trespass  quare  clctusum  f regit :  The  former,  though  it 
may  be  had  in  any  case,  is  only  necessary  in  the  first  instance  against 
purs^  corporations^  and  hundredors  ;  the  latter,  not  requiring  personal 
{♦105]  service,  is  sometimes  used,  where  the  defendant  keeps  out  of 
the  way,  so  that  he  cannot  be  arrested,  or  personally  served  with 


• 


OF  THE  MEANS  OP  COBfAfEKCINO,  &«.         105 

process:  Secondly,  by  agnas  qwtrt  claimim  fr^^  founded  on  t 
supposed  original,  which  is  the  common  inpde  of  commencing  actions 
in  tins  court,  and  answers  to  the  bill  of  Middlesex  or  laHtai  in  the 
King's  Bench:  Thirdly,  by  attachmmi  of  prioUege^  at  the  suit  of 
aitarnies  and  officers  of  the  court :  Fourthly,  by  WK,  which  is  two- 
fold ;  first,  against  cdiamies  and  officers ;  and  secondly,  against 
members  of  the  house  of  commons.*  It  bas  been  sai<^  that  if  a  man 
be  in  the  Fleet,  a  plaintiff  may  have  a  bill  of  debt  against  hnn,  in  the 
same  manner  as  in  the  King's  Bench,  against  a  man  in  custody  of 
the  marshal  ;^  th<9ligh  Fitzherbert  adds,  that  it  was  not  usual.     In 

Practice,  actions  against  prisoners  in  custody  of  the  warden  of  the 
leei,  are  commenced  in  the  same  manner  as  those  against  other 
pei*sons,  by  origincU  writ.  ^ 

In  the  Exchequer,  the  means'  of  commencing  personal  actions  are 
first,  by  vemre  facias  ad  respondendum^*  wbicn  is  in  nature  of  an 
original  writ;  and  was  the  process  used  at  common  law,  against 
persons  having  privilege  of  parliament  :^  Secondly,  by  stApana  ad 
respondendum,^  which  is  a  process  directed  to  the  flefendant, 
analogous  to  the  subpcsna  in  Chancery,  or  on  the  equity  side  of  the 
Exchequer:  Thirdly,  by  quo  minus  ca/)ia5/ which  answers  to  the 
bill  of  Middlesex  or  latitat  in  the  King's  Bench,  and  capias  quart 
clausum  f regit  in  the  Common  •  Pleas :  Fourthly,  by  venire  facias^ 
or  capias  ^  privilege^  at  the  suit  of  attomies  ana  officers  of  the 
*  court :  Ana  lastly,  by  bill,  which  is  three-fold ;  first,  agaiq^t  attor* 
nies  and  officers ;'  secondly,  against  members  of  the  house  of  com- 
mons,^ .on  the  statute  12  &  13  W.  III.  c.  3.  ;  and  thihdly,  against 
prisoners}  in  custody  of  the  sheriff,  &c.  or  warden  of  the  Fleet. 

*In  the  prosecution  and  defence  of  personal  actions,  the  par-  [*106] 
ties  must  appear  in  person,  or  by  attorney ;  or,  in  case  of  infiancy,  by 
prochein  amy,  or  guardian* 

At  common  law,  the  plaintiff  and  defendant  must,  in  general,  have 
appeared  in  person ;  and  could  not  have  appeared  by  attorney, 
without  the  king's  special  warrant,  by  writ  or  letters  patent."  But 
a  conporation  aggregate,  not  being  capable  of  a  personal  appearance, 
could  only  have  appeared  by  attorney,  appointea  under  their  common 
seal."  And  now,  by  the  statute  of  Westm.  2.  (13  Edw.  I.)  c.  10. 
a  general  liberty  is  given  to  the  parties,  of  appearing  by  attorney.* 

»  S  Lrf.  RATm.  1442.^  Strange  arg,  and        m  Ga  Lit  138.  a.  S  Inst.  249.  878.  F.  N. 

•ee  theeaae  oir2>tfvib»iuT.  Bunidge,idjlrid*  B.  •es.  t  Mod.  '^44.  2  Mocl.  83.  S.  C. 

fiStr.  73i.  S.  C.  B  Bro.  Abr.  tit.  Corporation,  28  Co  Lit 

b  Fits.  Abr.  Bill,  18.  d  H.  6.  26.  and  see  6G.  b.  Com.  Die.  tit.  Pkader,  2  B.  2.  But  see 

3  Bos.  4r  Pui.  12.  (a).  the  Mayor  of  ThetforcCs  c»Re«  1  Salk.  192. 

«  Append.  Chap.  IV,  §  34^  ^.  vhereiti  it  was  laid  down  by  HoUf  Ch.  J.  that 

'  Man.  Ex.  Pr.  32.  though  a  coriK>ration  cannot  do  an  net  in  pais, 

«  \j>pend.  Chap.  Vll.  §  76,  &e.  'without  their  common  seal,  yet  they  may  do 

t  la.  §  9.3, 4.  And  for  the  entry  of  a  quo  an  aet  opon  record ;  and  that  ia  the  caae  of 

9imu,  with  the  sheriff's  retnm  of  noti  est  the  city  of  London,  eyery  year,  who  make  an 

imtentVB,  and  award  of  oCiof,  see  id,  §  93.  attorney  by  warrant  of  attoniey  in  the  Kinj^'s 

8  Append.  Chap.  XIII.  §  16.  Bench,  without  either  seating  or  signing :  the 

b  Id.  §  17.  rrASon  ia,  because  they  are  estopped  ^  the 

Wit  ^  28, 9.  veoord,  to  say  it  is  not  their  act    And  see 

h  />Mr,ChAp.  y.  and  see  Mao.  Ex.  Pr.  Man.  Rx.  Pr.  3. 

Chap,  V.  o  GUh.  C.  P.  32,  3.  «  Inst-  376,  P.  x'C.  B. 

1  Append.  Chap.  XIV.  ^  23,  i.  fS.    jSnte,  54. 


we         OF  THE  PROSECUTION,  &c.  IN  PERSON, 

Yet  there  are  certain  persons,  such  as  fenu  ccfotsris^  and  ideots^ 
who,  for  want  of  legal  discretion,  are  incapable  of  appointing  an  at* 
torney ;  and  must  therefore  appear  in  person :  And  any  one  eke,  if 
he  thmk  proper,  may  still  appear  and  prosecute  or  defend  his  suit^  i 
in  the  same  manner  f  which  is  usually  done  by  attornies  and  pris- 
oners. A  plaintiff  may  sue,  in  the  Common  rleas,  upon  a  penal 
statute,  in  hii  own  name,  without  an  attomty  ^  and  putting 
^plainiijps  aiiomeu^  after  his  name,  in  the  notice  on  the  process, 
is  no  irregularity,  being  only  in  compliance  with  the  5  Geo.  li.  c.  27«  ^  ^^ 
§4.*  '  i 

Attornies  were  anciently  appointed  in  court,  when  actually  present  :•  I 
but  they  are  now  usually  appointed  out  of  court,  by  imrront  of  at-  i 
tomey  ;*"  which  should  regularly  h^'in  writing:  but  an  authority  by 
[*107j j^aroZ  is  said  to  be  sufficient  to  support  a  judgment;*  and  even  if 
an  attorney  appear  without  warrant,  it  is  a  good  appearance  as  to 
the  court,  though  he  is  liable  to  an  action.^  So,  after  an  order  of 
•  msi  prius  had  been  made  to  refer  a  cause  to  arbitration,  with  the 

consent  of  the  defendant's  counsel  and  attorney,  the  court  of  Com» 
mon  Pleas  would  not  set  it  aside,  Dn  an  affidavit  by  the  defendant^ 
expressly  denying  his  authority  to  refer.*    And  where  an  authority 
j  was  given  to  an  attorney,  to  protect  the  defendant  from  arrests,  and 

I  before  it  was  countermanded,  the  attotney  gave  an  undertaking  to  put     « 

in  bail  for  the  defendant,  the  court  would  not  set  aside  the  proceed-  . 
,  ings,  on  j>ehalf  of  the  latter,  although  he  disclaimed  the  authonty  of  the 

attorney ."^   It  seems  however,  that  when  an  action  is  brought  by  an 
;  attorney,  without  proper  authority,  the  court  will  set  aside  the  pro- 

4  ceedings ;  for  otherwise  the  defendant  might  be  twice  charged.'  And 

where  an  attorney  appears  without  warrant,  the  court  will  set  aside  a 
judgment  entered  against  the  defendant,  if  the  attorney  be  not  re- 
sponsible ;  for  otherwise  the  defendant  could  have  no  remedy  against 
him."  When  an  attorney  once  appears,  or  undertakes  to  be  attorney 
for  another,  he  shall  not  be  permitted  to  withdraw  himself ;°  and  it  it 
said  to  be  his  duty  to  proceed  in  the  sui^  although  his  client  neglect 
to  bring  him  money,**  It  is  also  said,  that  an  attorney  ought  not  to 
prosecute  an  action,  to  be  paid  in  gross ;  for  that  will  be  champerty.' 
And  an  undertaking  by  a  third  person,  to  pay  an  attorney  the  further  I 
expences  of  business  already  commenced,  must  be  in  writing,  by  the 
statute  of  frauds.1  ! 

*  3  Taunt.  261.  e  |  WIU.  39. 

b  Ca  Lit  135.  b,  2  Inst.  390.  F.  X.  B.  27.  f  App» mJ.  Chup.  IIT.  §1,2. 

Bat  see  2  Sauncl.  335.  where  an  ideot  ap-  g  "Z  Kc:Ik  199.  1  Lit.  P.  R.  134. 137. 

'•  pearet]  bv  her  friend,  and  assigned  for  error,  b  1  Keb.  89. 

that  being  an  itleot  she  had  previously  appear-  i  3   1*aunt  4S6.  and  see  1   Salk.   86.1 

ed  and  defanded  the  action  hj  attorney  :  And  Chit  Rep.  14*2.  • 

note,  in  Co.  Lit.  135.  b.  it  is  said,  that  the  suit  k  I  Chit  Rep.  193 

by  icleotst  ko.  roast  be  in  their  name,  but  1  1  Dumf.  Sf  Et^st,  62.  1  Chit  Rep.  194* 

9h>ill  be  followed  b%'  oth:;i-s.    lAtnatics,  it  is  ml  Salk.  t»8.  6  Mod.  16.  ii.  C 

said,  if  under  age,  roust  appear  by  guaittian;  n  l  Sid.  ^1. 

\  if  of  full  ag(t,  by  attorney.    4  Co.  124.  b.  and  o  Say.  Kep.  173 

see  8ac  Abr.  tit  IdcQtt  and  Lunatict,  G.  2  pi  Com.  Dig.  tit  JUomeyy  (B.  14.)  Hob.- 

Saund.  3.13.  (4)  117.  ^iiee  2  Miersti.  273. 

o  Say.  Rep.  217'.  q  1  jjtark.  .^ir.  I^ri,  }170, 

d  2  H.  Blao.  600. 
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The  warrant  of  attorney  continues  in  force  until  the  judgment,  and 
.  for  a  year  and  a  day  afterwards,  in  order  to  have  execution,  &c/ 
unless  it  be  sooner  countermanded  by  the  act  of  the  principal,  or 
determined  by  the  death  of  the  attorney*  But  a  warrant  of  attorney 
for  the  piaintm  in  the  action  against  the  prbcipal,  cannot  extend  to  a 
^rirtfadas^  against  the  bail,^  or  to  revive  the  judgment,®  but  there 
-^ust  be  a  new  warrant  of  attorney ;  because  this  is  a  new  cause4^*108j 
aad  different  record*  And  as  a  scire  facias  is  a  new  action,  it  may  be 
sued  out  by  a  new  attorney,  without  leave  of  the  court  for  changing 
'^  the  ^toniey,  or  giving  notice  that  the  old  attorney  is  changed***  So 
the  defendant  in  the  original  action  need  not  obtain  a  judge's  order  to 
chanEe  liis  former  attorney,  upon  bringing  a  writ  of  error**"  And 
tbe  p^dntiff  in  the  Common  rleas  may  sue  out  execution  by  a  different 
attorney  from  the  attorney  in  the  cause,  without  obtaining  an  order 
of  court  for  changing  the  attorney.' 

Wiiere  an  attorney,  having  been  retained  to  defend  a  cause,  has 
undertaken  to  appear,  the  defendant  is  not  allowed  to  countermand  the 
appearance  after  his  retainer.'  But  after  appearance,  he  may  change 
bs  attorney  by  rule  of  court,  or  order  of  a  judge,  on  payment  of 
what  is  due  to  him*^  For  this  purpose,  a  summons  should  be  taken 
out,  and  judge's  order  obtained  thereon ;'  a  copy  of  which  order 
$hoakl  be  served  on  the  opposite  attorney :  and  it  is  not  necessary,  on 
changing  an  attorney  to  file  a  new  warrant.*'  When  an  attorney  is 
thus  changed,  the  attorney  newly  coming  in  is  bound  to  take  no* ' 
tipc  at  his  peril,  of  the  rules  to  which  the  former  attorney  was  liable  :* 
And  till  an  order  is  obtained,  the  opposite  parly  and  his  attorney  are 
justified  in  considering  the  former  attorney  as  being  still  employed : 
aad  are  not  bound  to  take  notice  of  any  proceedings  in  the  name  oi 
another  attorney.  Therefore,  payment  to  the  plaintm  *s  late  attorney, 
changed  without  leave  of  the  court,  has  been  held  to  be  good :"  and 
notice  of  justifying  bail,"  or  a  plea  put  in,**  by  a  new  attorney,  without 
any  order  for  changing  the  attorney  in  the  cause,  is  irregular; 
tand  the  plaintiff  is  not  bound  to  accept  such  notice  or  plea.  But 
where  a  plea  had  been  put  in  by  a  new  attorney,  without  any  order 
for  changing  the  attorney,  it  was  held  bv  the  court  of  Com- 
mon Pleas,  that  the  plamtiff  waived  the  u*regularity,  by  taking 
the|»lea  out  of  the  office,  and  keeping  it.i*  And  a  party  called  upon 
*to  shew  cause,  may  oppose  the  rule  in  person,  after  an  order  [*1 09] 
has  been  obtained  for  changing  the  attorney,  although  a  copy  of  it  has 
not  been  served  on  the  opposite  party ,^  If  an  attorney  d/e,  pending  the 
suit,  his  warrant  is  determined  f  and  by  stat.  4  Hen*  IV*  c*  18*  the 

t^Ii»tS7S.     Gilb.  Exec.  92,  S.     Rud.        i  Append.  Chnp.  HI.  §  6^7. 
Cj.  42S.  •2  Bos.  4>  I*a1.  357.  (6.)  k  1  Taanl  44. 

b  1  Satk.  S9.    '2  Salli.  603.  ti  Ld.  Rajrni.        1  K.  M.  iCS4.  §  10*  K.  D.  B.  M.    1654.  ^ 

1252,3.1.  C.  1;7.  C.P. 

«  Cro.  fsliz.  177.  fi  Ld.  Rajm.  1048.  m  1  Blac.  Rep.  8. 

A  Sav.  Rep  218  n  9    HIac.    Rep     1385.     Doag.    917,    6 

c  7  Uuruf.  ^  KmI,  337.  Tautit.  SiVi.    S^  .Manh.  257.  S,  C    7Tft«nt, 

r  2  Bm.  Sf  Ptt).  357.  4S.  -2  Manh.  .16S,  6. 8.  C. 

r  R.  M.  1654.    h  10.  K.  B.  R.  M.  1654.       o  6  East,  1^49. 
^  1.5.  C.  P.  P  ^^  We%  Rep.  C.  P.  599. 

k  I  U1.  P.  R/lSi..  143.  8  Mod.  S06.  12       q  4  Taunt  669. 
Hod.  4iO.  r  1  Ul.  P.  H.  141. 
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K»  ,       OF  THE  PROSECUTION,  &c. 

jufttices  shall  make  another  in  his  place :  In  such  case,  it  is  ueceasaiy 
to  give  notice  to  the  opposite  party,  of  the  appointntent  of  a  new  at' 
torney,  before  any  proceeding  can  be  taken  by  him  ;*  and  if  the 
party  who  empk>yea  him,  having  notice  of  his  death,  will  not  appoint 
another  attorney,  his  adversary  may  proceed  in  the  action.^ 

At  common  law,  the  warrant  of  attorney  niigbt  have  been  fiki^ 
and  entered  ot  record,  at  any  time  before  judgment;^  but  there  are 
seversLl  acts  of  parliament,^  requiring  it  to  be  done  sopner,  under 
severe  penalties*  By  the  last  of  these  acts  it  is  provided,  that  ^  the 
'^  attorney  for  the  plaintiff  shall  file  his  warrant  of  attorney,  with 
^  the  proper  officer,  the  same  term  he  declares ;  and  the  attorney  for 
^  the  defendant,  the  same  term  he  appears,  under  the  penalties  io- 
"  ilicted  by  former  laws."  Upon  this  act  of  parliament  the  court 
of  King^s  l^ench  made  a  rule,^  ^^  that  the  defendant's  attorney,  at  the 
**  time  of  his  appearance,  shall  give  the  plaintiff's  attorney,  the 
"  warrant  of  attorney  for  the  defendant ;  and  at  the  time  of  de- 
"  Uverine  the  copy  of  the  declaration,  or  taking  it  out  of  the  office, 
**  when  nled,  shall  pay  four  pence  for  the  said  warrant :  which 
**  warrant  of  attorney  the  plaintiff's  attorney  shall  file,  with  the 
^^  officer  appointed  for  filing  it  at  the  same  time  he  files,  or  ought 
*'  to  file,  tne  warrant  of  attorney  for  the  plaintiff;  And  if  the  de- 
"  fendant's  attorney  refuse  to  pay  the  same,  the  plaintiff's  attorney 
^^  iday  sign  judgment.''  Notwithstanding  these  regulations  how- 
ever, k  has  been  determined,  that  the  warrants  of  attorney  may  be 
Jiledj  so  as  to  support  the  proceedings,  at  any  time  pendente  liU^ 
or  before  final  judgment;  though  the  attorney  may  be  fined,  for  not 
filing  them  in  due  time/  And  the  plaintiff^*  in  the  King's  Bench, 
cannot  now  si^  judgment,  for  the  defendant's  refusing  to  pay  four 
[*U0]  pence  wr  the  warrant'of  attorney,  when  a  copy  of  the  declara- 
tion is  delivered  to  him.' 

It  was  anciently  Xhe  course  of  the  King's  Bench,  to  enter  the 
warrants  of  attorney  on  a  particular  roll,  kept  for  that  purpose  :^ 
but  this  course  was  alterea  in  the  time  of  Wright^  Ch.  J.  who^ 
caused  them  to  be  entered  on  the  top  of  the  issue  roll,*  as  the  practice 
is  at  this  day.  In  the  Common  Pleas,  they  are  still  entered  by  the 
clerk  of  the  warrants,  on  distinct  Irolls,  which  are  filed  in  the  bundle 
of  common  rolls  in  that  court:  And  it  is  a  rule,  that  the  clerk  of  the 
treasury  shall  not  sign  or  seal  any  record  of  nisi  privst  unless  the 
same  be  first  signed  or  stamped  by  the  clerk  of  the  warrants,  or  his 
deputy ;  nor  shall  the  exigenter  receive  any  pluries  capias^  in  order 
to  maxe  an  exigent  or  proclamation  thereon,  before  the  same  is  so 
signed  or  stamped.^  And  no  judgment  whatever,  (except  final  judg- 
ments upon  posteas  and  writs  of.  inquiry,  and  nonprosses^)  shall 
be  signed  by  any  of  the  prothonotaries  unless  the  stamp  of  the  clerk 

n  1  Tttont.  die.  t  Dyer,  ISO.  «2S.   Cro.  Jm.  877.    BItrth, 

b  1  lil.  P.  K.  137.  Stj.  P.  R.  13.  S  Keb.  121.   S  Mod.  77.  1   Str.  %4%,   S  Str.  W^ 

975.  FitZKili.  191.    1  WUc  39. 183. 

^  41  Kdw.  in.  1.  6.  bot  Me  1  VtTili.  39.  g  4  Durnf  ^  Eftst,  370. 

'  d  18  Hen.  VI.  e.  9.  3«  Hen.  YIU.  c  30.  ^        hi  Salk.  88. 
8, 3.  18  EUz.  0.  14.  §  .1.  4  fc  S  Ann. «.  t§.  I  Id.  ibid  U.  ^  4/ac.  II.  K.  B. 

«HbM.5AiiD.  8.ILB.  kR.H.84>3/ac.  ILUP. 
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•efthe  warrants  be  first  impressed  on  the  paper  whereon  such  judg- 
ment IB  to  be  s^ed,  whereby  it  may  appear  tnat  warrants  of  attorney 
are  duly  filed.*^  The  v>€mt  of  a  warrant  of  attorney  is  aided  after 
ven&t,  by  the  statutes  of  jeofails  :^  and  by  thestatute  of  8  Hen,  Yh 
c.  13.  a  misprision' of  the  clerk  in  the  warrant  may  be  amended,  ui 
4tflSnnance  of  the  judgment.^ 

It  only  remains  to  be  observed,  with  reeard  to  the  warrant  of 
attorney,  that  by  the  act  of  parliament  which  subjects  it  to  a  stamp 
duty,*  "  no  attorney  shall  sue  out  any  writ  or  process,  or  commence 
*'  prosecute  or  defend  any  action,  unless  he  shall  have  delivered  to 
*'the  officer,  or  his  deputy,  appointed  to  sign  or  issue  the  first 
**  process  for  the  plaintiff,  or  to  enter  file  or  record  the  bail  or 

•  ^  appearance  for  tne  defendant,  a  memorandum  or  minute  of  his 
^warrant,  duly  stamped  with  a /ve  shUling  stamp  ;^  containing  the 
''names  of  the  parties,  the  court,  and  the  attorney,  and  where  a 
"  ^prcuipe  is  required,  (except  for  an  original^  the  nature  and  de-  [*1 1 1] 
^  nomination  of  the  process,  and  the  return  of  it  f  which  memo- 

.  ^  randam  at  minute  the  $aid  officer  or  his  deputy  shall  receive,  and 
^  forthwith  enter  or  file  of  record,  and  shall  sign  thereon  the  day  of 
**  delivering  it."  A  similar  memorandum  or  minute  is  required  by 
ihe  same  act,  previous  to  entering  up  judgment  on  a  ct^oroii  actionem^ 
or  warrant  of  attorney.' 

Attomies  residing  m  the  country  frequently  employ  agents  in  town, 
to  prosecute  and  defend  suits ;  and  on  the  other  hand,  attomies  in 
town  sometimes  employ  agents  in  the  country,  to  superintend  the 
execution  of  writs,  &c.  Where  country  attomies  are  concerned  as 
fmtipahy  declarations,  pleas,  and  other  proceedings  should  not  be 
delivered  and  carried  on  in  the  countrv,  but  by  the  agents  in  town  ;* 
to  whom  all  notices  in  the  cause  should  likewise  be  given  ;*  And  if 
the  agent  of  the  plaintifi^'s  attorney  give  the  agent  for  the  defendant 
time  to  plead,  the  country  aftomey  cannot  sign  judgment  till  that 
time  be  expired.**  In  the  King's  Bench,  notice  -of  trial  or  inquiry,'  or 
a  countermand  or  continuance  of  notice  of  inquiry,™  must  be  given  in 
town ;  but  a  countermand  of  notice  of  trial  may  be  given  in  the 
•country."  In  the  Conunon  Pleas,  it  seems  that  notices  of  trial  and 
countermands,  and  notices  of  executing  writs  of  inquiiy  and  coun- 
termands, may  be  given  either  to  the  attorney  In  the  country,  or  to 
the  agent  in  town ;  but  of  those  things  which  are  to  be  done  oitly  in 
itown,  notice  must  be  to  the  agent :  and  all  notices  where  the  party 

•  H.  M.  5  Gea  II.  C.  P.  and  tee  R.  T.  55  h  Imp.  K.  B.  81.  Imp.  C.  P.  881.  and  see 

Ren.  VI.  §  4.  R.  tl.  14  4- 15  Car.  n.  reg.  i.  Barnes,  :}I1.  Pr.  Kc«.  \'i\.  S.  C.  Gas.  Pr, 

•C.  P.  C.  P.  94.  If»l.  109.  Pr.  Reg.  280,  Si.  Barnes, 

b  39  Hen.  Vm.  c  SO.  18  EUz.  o.  14.  and  831.  Cas.  Pr.  C.  P.  W.3.  S.  C. 

■ec  1  \Vil8.  85.  i  2  Dunif.  k  Gust,  711.  3  East,  569. 

t  Doug.  114.    And  se«  further,  as  to  the  k  In  the  (^ommou  Pleas,  if  ao  appearance 

'warrant  of  attomej,  and  when  it  shall  be  he  entered  in  the  name  <of  an  agent  to  the 


be 
the 


entered  or  filed,  CoiA.  Dig.  lit  Attomej,  B.  defcmlanf  s  attorney^  judgment  cannot 

7,  8.  signed,  thf>U](h  the  plea  .be  delirercd  in 

d  25  Geo.  m.  c.  80.  §  1.1,  &ce.  name  oCthc  IfHtcr.  S  Bos.  8f  Pul.  Ul. 

e  48  Gm.  111.  c  149.  Schtd.  Part  H.  §  lU.        I  3  Bast,  5G8. 
5S  Gea  III.  e.  184.  Sched.  Part  II.  %  III.  m  Imp.  K.  B.  485.  and  see  1  Lee's  Prac 

r  Append.  Chap,  m.^  3^  4.  i'off.  Chap.  Die.  27. 
Xli  n  8  8tr.  1673.  Cft»  temp.  Hardw.  S69.  S,  C. 

f  JUL  ^  5.  Imp.  K.  B.  8^« 
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has  a  known  attorney,  must  be  dven  to  that  attorney  or  his  agents 
and  not  to  the  party  himself/  ^rayment  to  the  attorney  is  payment 
to  the  principal:^  but  it  is  otherwise  of  payment  to  an  agent,  em* 
jdoyed  by  the  plaintiff's  attorney/ 


[*1 1^  When  the  plaintiff  is  a  pa/aper^  and  will  swear  that  he  is  not 
worth  j&e  pounds,  after  all  his  debts  are  paid,  except  his  wearing 
apparel,  and  the  subject  matter  of  the  action,**  he  may  oe  admitted  to 
sue  informd  pmmeris*  But  the  defendemt  in  a  civil  action  is  never 
mllowea  to  defend  it  as  a  pauper/  ft  was  formerly  a  rule,'*  that  none 
could  be  admitted  to  sue  in  forma  pauperis^  out  of  court ;  but  now,  if 
a  plaintiff  will  make  affidaviif  that  he  is  not  worth/re  pounds,  &€•  he 
may,  upon  ptiituni^  to  the  chief  justice,  supported  (in  the  King^s 
Bench,)  by  counSePs  opinion*  of  his  cause  of  action,  be  admitted  out 
6f  court  ;^  which  admission  may  be  either  at  the  commencement  of 
the  suit,  or  afterwards /^enden/e  liU  :^  And  upon  his  being  so  admitted, 
an  attorney  and  counsel  shall  be  assigned  him,  pursuant  to  the  stat- 
ute 11  Hen.  VII.  c.  12. ;  and  he  shall  be  permitted  to  carry  on  the 
proceedings  gratis,  without  using  stamps,"  or  paying  fees  to  the  o(fr. 
Cers  of  the  court,  unless  he  obtahn  a  verdict  for  more  than^re  pounds, 
and  then  ^he  officers  shall  be  paid  their  court  fees,  and  for  passing  the 
record,  &c. 

Neither  is  a  pauper  liable  to  pay  costs  to  the  defendant,  if  he  be 
nonsuited,. or  have  a  verdict  against  him :  for  by  the  statute  23  Hen. 
VIII.  c.  15/  which  gives  costs  to  the  defendant  upon  a  nonsuit  or 
verdict,  it  is  provided  that "  every  poor  person,  being  plaintiff  in 
*^  any  action  of  debt^  &lc.  who  at  the  commencement  of  his  suit,  shall 
be  admitted,  by  the  discretion  of  the  judge  or  judges  where  the 
action  is  pursued,  to  have  his  process  and  counsel  of  charity, 
without  paying  money  or  fee  for  the  same,  shall  not  be  compelled 
to  pay  any  costs  by  virtue  of  this  statute,  but  shall  suffer  other 
^  punisnment,  as  by  the  discretion  of  the  justices  before  whom  the 
"  suit  shall  depend,  shall  be  thought  reasonable."  It  has  been  said, 
tliat  if  a  pauper  be  nonsuited,  he  shall  pay  costs,  or  be  whipped  f*  but 
this  punishment  does  not  appear  to  have  be«i  ever  inflicted.P  If  the 
£*1 13]  pauper  give  notice  of  trial,  and  do  not  proceed,  or  be  otherwise 
guiltyofimproperconduct,  the  court  will  order  him  to  be  dispaupered;** 
but  until  this  be  done,  they  will  not  make  any  rule  about  costs.'    And 

A  Bamet,  306.  mStat  5  W.  Sc  M.  r.  SI.  §  U.  Ike  and  see 

b  1  BIm.  Kep.  8.  the  sUtutet  44  Geo.  HI.  e.  98.  §  19.  43  Ge«. 

c  Doog.  SSS,  4.  and  tee  Palej'i  law  of   HI.  c.  149.  Sched.  Part  II.  §  V.  55  Otiu  llU 

c.  184.  iSc^<f.  Part  n.  §  y. 

o  1  Ski.  261.  S  Sa]k.  i06.  7  Mod.  1 14. 
pffLibid. 

q  S  Lil.  P.  R.  633.  2  Salk.  506.  1  Str.  4^'». 
2  Sti-.  983.  1122.  3  Wits.  24,  1  Bot.  &c  Pol. 
40.  6  East,  505.  2  Smith  K.  67&  S.  C, 

r  2  Str.  878.   983.  3  Wits.  24.  1  Boe.  k 
Pul.  4a  6  Eatt,  505.  2  Smith  R.  676.  S.  C 
%  R.  H.  S  fc  4  Joe.  II.f^.1.  To. JK*  B.    batieeCas.  Pr.  C  P.  47.^.  Beg.  4t)5.S.  C. 
l8qr«Goit%20.dWil»S4w  1  Str.  420.  •rm^  caniroi 
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d  K.  H.  3 4r  iJae.  XL  reg,\.  (a,) K.  B. 
Bui.  Coita,  912.  bat  aee  1  Lil.  P.  R.  633. 
vhere  the aam ia  said  t»heten poandt. 

4  HqI.  Coita,  220.  Barnes,  328. 

t  R.  H.  3k  4/ac.  IL  reg.  1  K.  B. 

g  Append.  Chap.  UI.  §  8. 

i  Id.  h  19, 


'  OP  INFANTS.  lis 

tintesB  the  paiiper's  conduct  appear  to  have  been  Vexatious,  the  court 
will  not  slay  the  proceedings  in  a  second  action,  until  the  costs  are 
paid  of  a  nonsuit  m  a  prior  one,  for  the  same  cause  f  nor,  if  the 
pauper  should  succeed  m  the  second  action^  will  they  deduct  the  cost* 
of  the  first,  out  of  those  "recovered  in  the  second.'*  But  though  a 
pauper  be  not  liable  to  pay  costs,  yet  he  is  entitled  to  receive  them 
from  his  adversary.* 

An  infant^  or  person  under  the  age  of  twenty  one  years,  not  being 
capable  of  apminting  an  attorney,  must  sue  by  his  prochein  amy  or 
guardiofUf^  unless  where  he  sues  as  co-executor  with  others,  in  which 
case  it  is  holden,  that  the  executors  of  full  age  may  appoint  an  at* 
tomey  for  themselves  and  the  infant,  as  they  make  togetner  but  one 
representative*^  And  hence,  he  cannot  be  an  informer  upon  a  penal 
statute  f  for,  by  the  1 8  Eliz.  *c.  5.  "  every  informer  upon  a  penal 
"  statute  must  exhibit  h\f^  suit  in  proper  person^  and  pursue  the  same 
**  only  by  himself  or  his  attorney."  An  infant  defendant  must  in  all 
cases  appear  and  defend  by  guardian^  even  where  he  is  sued  as  co^ 
executor  with  others  :^  Ana  common  bail  cannot  be  filed  for  bim  un- 
der the  statute,  though  he  be  sued  jointly  With  other  defendants.**  If 
he  appear  by  attorney^  it  is  error ;'  though  if  an  infant  jj/ain/Z/f  appear 
by  attorney,  it  is  cured  by  the  statutes  of  jeofails.*^  It  also  seems, 
that  in  an  action  against  baron  and  feme,  the  feme  being  under  age, 
she  ought  to  appear  by  guardian.* 

*To  constitute  a  procheinamy  or  gtiardian^  the  person  intcnd-[*114] 
cd,  who  is  usually  some  near  relation,  should  come  with  the  infant, 
before  a  judge  at  his  chambers ;  or  else  a  peiiiimi^  should  be  pre- 
sented to  the  judge,  on  behalf  of  the  infant,  stating  the  nature  of  the 
action,  and,  if  for  the  defendant,  that  he  is  advised  and  believes  he 
has  a  good  defence  thereto ;  and  praying,  in  respect  of  his  infancy, 
that  the  person  intended  may  be  assigned  him,  as  his  prochein  amy 
or  guardian,  to  prosecute  or  defend  the  action.  This  petition  should 
be  accompanied  with  an  agreement^  signifying  the  assent  of  the 
intended  prochein  amy  or  guardian,  and  an  affidaiit^  made  by 
some  third  person,  that  the  petition  and  agreement  were  duly  signed.. 
On  being  applied  to  in  either  of  these  ways,  the  judge  will  gi-ant 
his  fiat  ;  upon  which  a  rule  or  order  should  be  drawn  up,  with  the 
clerk  of  the  rules,  in  the  King's  Bench,  for  the  admission  of  the 
prodiein  amy  or  guardian  ;P  In  the  Common  Pleas,  the  order  for 
the  admission  is  made  by  the  judge,  and  entered  by  the  nrothonotarics^ 
on  their  remembrance  roll :  Which  admission  is  either  special^  to' 

a  9  Str.  876.  1191.  3  Wils.  S4.  ffuttonv.  port  tlua  doctiine. 

Cblbwg,  B-  35  Gea  111.  K.  B.  but  aee  2  f  Say.  Rep.  51. 

Dni-nf.  k  Rutt,  511.  g  2  Str.  784. 

h  9  Str.  891.  b  BUffh  v.  Minster  aiidothcn^  T.  28  Geo. 

c  1  Bot.  &  Pol.  a9.  m.  K.  B. 

*  Ca  Lk-  135.  b.  9  In»t  961.  390.  F.  N.  18  Co.  58.  b.  9  Co.  .m  b.  2  Samul.  Q12.  <b 

B.  97.  9SaniMl.  117./  (I.;  (4,5.)  Barnes,  413.  418.  2  WiU.  .S(». 

e  9  Saaml.  919, 913.  C^J    But  aee  Com.  k  91  Jac.  I.  c.  1.3.  \Sf5  Ann.  c.  16. 

IKg.  lit  Pleader,  9C.  I.  where  it  is  said,  i  l  IVAnv.  Abr.  602. 

that  if  sereral  sue  jointly,    and  aome  are  m Append.  Chap.  III.  §  II,  12. 

wftbifi  a^  and  some  of  full  age,  and  all  ap«  n  /ti  §  13. 

pear  by  attorney,  it  la  no  error  ;  for  those  o  /dL  §  14, 

of  Inlt  age  raay  make  an  attorney  for  all.  p  Td.  ^  LS,  16. 
The  anthorities  ohcd,  hovrever,  do  not  sup- 


Ill  or  INFANTS.  * 

Srosecute  or  defend  a  particular  action,  or  gmeralj  to  prosecute  or* 
efend  all  actions  whatsoever  ;*  though  it  is  said,  that,  by  the  practice 
of  the'  King's  Bench,  a  special  admission  of  a  guardian^  to  appear  in 
one  cause,  will  serve  for  others*^ 

The  rule  or  order  for  the  admission  of  a  prochan  arm/,  should  be 
obtained  before  declaration,  and  a  copy  thereof  annexed  to  it ;  or  the 
defendant  is  not  compellable  to  plead  :^  and  the  attorney  for  the 
plaintiff,  if  required,  must  give  notice  to  the  defendant's  attorney,  of 
the  place  of  abode  of  the  proeheinam^^  In  like  manner,  the  rule  or 
order  for  th^  admission  of  a  mdrdum  should  be  obtained  before 
/)/ea,anda  copy  of  it  annexed  thereto ;  for  if  an  infant  defendant 
appear  by  attorney,  though  it  be  in  consequence  of  common  process^ 
with  a  notice  requiring  hnn  to  appear  in  that  manner,  the  plaintiff* 
may  obtain  an  order  tor  striking  out  the  i^ppearance,  and  that  the 
defendant  appear  by  ^ardian  within  a  certain  time,  being  usually 
four  or  six  days ;  or  m  default  thereof,  that  the  plaintiff  may  be  at 
liberty  to  name  a  guardian,  to  appear  and  defend  for  him.®  And  a 
[*115j  similar  order  may  be  obtained,  where  the  defendant  neglect* 
to  appear  at  all/  If  diprochein  amy  or  guardian  be  changed  pending 
an  action,  ibe  fact  ought  to  be  stated  by  an  entry  on  the  xecordJ^ 

An  bfant  plaintiff  is  not  liable  to  costs,  but  only  hkprochein  amjf  ^ 
and  if  he  refuse  to  pay  them  on  demand,  he  may  be  proceeded  against 
by  attachment*'  Yet,  where  an  infant  plaintiff  was  taken  in  execution 
for  costs,  the  court  refused  to  discharge  him  on  motion.''  And  it  ha& 
been  adjudged,  that  costs  are  payable  by  an  infant  defendanL^ 

A  4  Str.  304.  Append.  Chap.  III.  §  17.  And  iheprochcin  anuf  »  prima  facie  liaMc  u» 

h  t  Str.  305.  the  pUuuUft*'»actomev  for  hb  oosts,  m  well  us 

e  8^.  P.  R.  S64.  to  the  defeudant.    2  l^tp.  Kep.  \73, 

d  1  WilB.)M6.  i  Cat.  Pr.  C.  P.  S2.    Willes,  190.    Bamea, 

e  Bamet,    413.418.    7  Taant.   438.  I    138.  Pr.  Reg.  102.  S.  C. 

Moore,  S50.  S.  C.  k  3 Str.  1217.   V5  Eaat,  ft.  and  ice  llHmes^ 

f  2  Str.  1076.  S  WiU.  59.  IHS.    1  Bos.  &  Pol.  480. 

K  4  ratut.  765.  1  [>jer  104.    1  Bulst.  189.  2  Str.  12X7. 
h  Cro.  Elix.  33.    1  Str.  548.    3  Str.  708. 
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CHAP.  V. 


Op  the  original  WRIT,  anb  PROCESS  thereon,  freviow 
TO  THE  CAPIAS,  IN  THE  KING'S  BENCH  and  COMMON 
PLEAS, 

An  (mginal  writ  is  a  mandatory  letter  from  the  king  in  Chancery, 
scaled  ivith  his  great  sealf.  and,  in  the  King^s  Bench,  may  be 
the  means  of  commencing  all  personal  actions,  against  every  person 
not  being  an  attorney  or  oflScer  of  the  court,  or  a  prisoner  in  the' 
actual  custody  of  the  marshal*  Formerly  indeed,  it  was  not  usual 
to  proceed  in  the  King's  Bench  by  original  writ,  in  debt^  detinue^  or 
other  action  of  a  mere  civil  nature  :**  But  the  modern  practice  is  dif- 
ferent;^ and,  in  Lord  MansfielJTs  timej  where  the  defendant  pleaded 
to  the  jurisdiction,  in  an  action  of  debt  commenced  by  original  writ, 
the  court  gave  iudgment  on  demurrer  for  tW  plaintiff ;  and  declared, 
that  if  sucn  a  plea  should  come  before  them  again,  they  would  inquire 
by  whom  it  was  signed/  On  the  other  hand,  an  original  writ  seems 
to  have  been  formerly  the  only  way  of  proceeding  asainst /^eer^,  and 
members  of  the  house  of  commons  f  as  it  is  still,  against  the  former,^ 
and  also  against  corporations^  or  kundredors^  on  the  statutes  of 
hue  and  cry,  &c.  f  or  where,  hj  reason  of  the  defendant's  being 
abroad,  or  keepbg  out  of  the  way,  he  cannot  be  arrested  or  servea 
with  process. 

Another  benefit ,  attending  this  mode  of  proceeding  in  the  King's 
Bench  is,  that  after  judgment  in  an  action  by  original,  writ  of  error 
will  not  Ue  in  the  Exchequer  chamber,  where  it  is  often  brought  for 
♦the  mere  purjpose  of  delay ,  but  only  in  Parliament.''  the  reason  [*  1 1 7] 
is,  that  at  common  law,  no  writ  of  error  lay,  except  in  Parliament,  from 
the  judgment  of  this  court ;  and  the  statute'  which  save  a  writ  of 
•rror  in  the  Exchequer  chamber,  only  extends  to  sucn  actions  as  are 

A  Finehy  L.  837.  3  Blue.  Com.  973.  Benoh,  as  veil  as  in  the  Common  Pleat.  . 

b  4  Inat  76.  Tnre,  55.  77.  3  Blae.  Com.        e  IWe,  9.  13.  Ul.  Eut  81.  S  H.  Blao.  HT. 

43.  899 

c  Cat.  temp.  Hardw.  317.  f  3  Maale  U  Sel.  88. 

d  See  alio  the  ttatute  13  Car.  U.  ftjtt  8.       g  Trre,  11 .  namet,  415. 
e.  8.  ^  6.  which  tptaka  of  aetiont  of  dekt,       h  I  Skt.  484.  Trjre,  6. 8  H.  Bite.  804. 
4r«.  depending  hj^nisinoJ  writ  in  th«  Kids**       i8rElis.e.  8. 
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first  commenced  in  the  King's  Bench :  therefore,  though  a  writ  of* 
error  will  lie  in  the  Exchequer  chamber,  on  a  jud^ent  by  fri/2,  which 
originates  in  the  Kind's  Bench,  yet  it  is  otherwise  where  the  judg* 
ment  is  upon  an  original  writ,  which  issues  out  of  Chancery,  where 
the  action  in  that  case  is  first  commenced/ 

But  in  order  to  save  the  great  and  unnecessary  expence  of  suing 
forth  special  writs,  in  small  and  trifling  suits,  it  was.  enacted  by  the 
statute  5  Geo.  1I«  c.  27.  §  5.,  that  ^  no  special  writ  or  process 
''should'be  issued  out  of  any  superior  court,  where  the  cause  of 
^  action  should  not  amount  to  the  sum  of  ttn  pounds  or  upwards**^ 
And,  by  the  statute  5t  Geo.  IIL  c.  124.  §  1.  ^  where  the  cause  of 
^  action  in  any  court  shall  not  amount  to  the  sum  of  fiftun  pounds, 
^  exclusive  of  any  costs,  charges  and  expcnces,  that  may  have  been 
'  **  incurred,  recovered  or  become  chargeable,  in  or  about  the  suing 
^  for  or  recovering  the  same,  or  any  part  thereof,  except  where  the 
^  cause  of  such  action  shall  arise  or  be  maintainable  upon  or  by 
"  virtue  of  any  bill  or  bills  of  exchange,  promissory  note  or  promis- 
"  sory.  notes,  no  special  writ  or  writs,  nor  any  ph)cess  specially 
^  therein  expressing  the  cause  or  causes  of  action,  shall  oe  sued 
^'  forth  or  issued  from  any  court,  in  order  to  compel  any  person  or 
^  persons  to  appear  thereon  in  such  court:  and  all  proceedings  and 
^  judgments  that  shall  be  had  on  any  such  writ  or  process,  shall  be, 
"and  are  thereby  declared  to  be  void,  and  of  no  eflfect:"  which 
statute  was  continued,  bv  the  57  Geo*  III.  c.  101.  until  the  first  day 
QiJfooemher  1823,  and  thenceforth  until  the  end  of  the  next  session 
of  Parliament.  But  a  bailable  writ  is  not  necessarily  a  special 
writ,  within  the  meaning  of  the  above  statutes.*  It  is  also  a  rule  of 
the  court  of  King's  Bench,**  that  ^^  in  all  actions  in  which  the  plamtiflT 
shall  proceed  agamst  tfaydefendant  by  special  oridnal  writ,  and  shall 
recover  less  than  the  sum  oi  fifty  pounds,  he  snail  not,  on  taxing 
costs,  be  allowed  any  more  or  other  costs,  than  he  would  have  been 
•entitled  to,  in  case  he  had  proceeded  by  bill ;  except  in  such  actions^ 
♦in  which  he  could  not  proceed  by  bill,  or  in  which  any  de-  [*-!  1 7^ 
fendant  shall  be  actually  outlawed.'^ 

Ori^al  writs  are  calculated  for  the  c(mimwcimmt  or  removal 
of  actions*^  And  they  are  either  de  cursu^  or  tna^tralia  :^  the 
former  were  framed  in  the  king's  court,  before  the  division  of  it  by 
magfia  charta;^  and  are  to  be  found  in  the  register  of  original 
writs  ^  the  latter  were  made  out  by  the  ifnasters  in  chancery,  pur- 
suant to  the  statute  of  Westm.  3.  (13  Edw.  L)  c.  24.  by  which  it  is 
enacted,  that  ^  whenever  it  shall  happen  in  Chancery,  that  in  one 
^  case  a  writ  is  found,  ^nd  not  in  a  similar  case,  falling  under  the 
"  same  law,  and  requiring  the  like  remedy,  the  clerks  of  the  chancery 
^  shall  agree  in  making  a  writ,  or  refer  the  plaintifik  to  the  next  par- 
"  liament.''    Of  the  register  of  original  writs,  upon  which  Fit2- 


•  Bon.  ^i*  flOS^  &  Gail.  K.  B.  919. 
b  d  Bur.  iAMA, 

•  1  Bmv.  fc  Aid.  303. 
«B.H.S3  6€0.m.  K.  B. 

•  Tirj«,  I.  U  93. 


f  Gilb.  K.  B.  319.  1  Intt.  34.  b.  73.  b.  t 
Init  407.670.  7  Ca  4.  A.  3  Co.  48, 9. 

S  e.  11. 

b  1  lD«t.  l«.  b.  54.  lu  73.  b.  GItb.  C.  P.  4> 
5.  3  HUP.  OW'  13$- 
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herbert's  natura  brmum  is  a  comment,  it  has  been  said,*  that  every 
man  who  is  injured  will  be  sure  to  find  in  it  a  method  of  relief,  ex* 
actlj  adapted  to  his  own  case,  described  in  the  compass  of  a  few 
lines,  ana  yet  without  the  omission  of  any  material  circumstance. 
So  that  the  wise  and  equitable  provision  of  the  statute  Westm.  3. 
for  firaming  new  writs  when  wanted,  is  almost  rendered  useless  by 
the  very  great  perfection  of  the  ancient  foitns.  And  indeed,  says 
the  learned  Commentator,^  I  know  not  whether  it  is  a  greater  credit 
to  our  laws,  to  have  such  a  provision  contained  in  them,  or  not  to 
have  occasion,  or  at  least  very  rarely,  to  use  it. 

In  actions  of  account,  Qovenant,  debt,  annuity,  and  detinue,  the 
original  writ  is  called  a  pradpt  f  by  which  the  defendant  has  an 
option  given  him,  either  to  do  what  he  is  required,  or  shew  cause  to 
me  contrary :  but  in  assumpsit,  and  actions  for  wrongs,  it  is  called 
hpone,  or  si  te  fecerit  securvm  ^  by  which  the  defendant  is  peremp- 
torily required  to  shew  cause  in  the  first  instance.  In  point  of  form, 
the  original  writ  is  special  or  general,  nominatum  vtl  imiominatum  ;• 
The  former  contains  the  time,  place,  and  other  circumstances  of  the 
demand,  very  particularly;  the  latter,  only  a  general  complaint, 
without  expressing  the  particulars,  as  the  writ  of  trespass  quart 
clausum  fregit,  &c. 

*In  the  Common  Pleas,  we  have  seen,' an  original  writ  isci-[*119] 
ther  a  special  original,  adapted  to  the  nature  of  the  action,  or  a  com- 
mon  original  in  trespass  quare  clausum  fregit ;»  and  there  is  a  rule  in 
that  court,^  that "  no  attorney  shall  deliver  or  receive  any  declaratioo, 
without  an  original  proper  to  the  cause  or  action  being  first  sued 
forth  to  warrant  the  same ;"  which  rule  is  now  disused.  A  qae- 
cial  original  however  is,  in  that  court,  seldom  issued  in  the  first  ' 
instance,  except  in  cases  where  it  is  absolutely  necessary,  as  in  pro* 
ceeding  against  peers,  corporations,  and  hundredors,  who  are  not 
subject  to  a  capias ;  but  the  usual  mode  of  commencing  actions  in 
this  court,  is  by  issuing  out  a  writ  of  capias  quare  clausum  fregit^ 
which  is  founded  on  a  supposed  original,  and  answers  to  the  bill  of 
Middlesex  or  latitat  in  the  king's  Bench.*  Before  the  statute  19  Hen. 
VIL  c.  9.  a  practice  had  been  mtroduced,  of  commencing  an  action  in 
the  Common  Pleas,  by  bringing  an  original  writ  of  trespass  quart 
dauaum  fr^it,  for  broking  the  plaintiff's  close,  vi  et  armis ;  which 
by  the  old  common  law,  subjected  the  defendant's  person  to  be 
arrested  by  writ  of  capias ;  and  then  afterwards,  by  connivance  of 
the  court,  the  plaintiiTmigfat  proceed  to  prosecute  for  any  other  less 
forcible  injury ."5'  This  practice  appears  to  have  been  formerly  dia* 
countenanced  by  the  court  ;*  but  of  late  years,  it  has  been  revived ; 
and  may  still  be  resorted  to,  in  cases  where  the  defendant  keeps  cut 
of  the  way,  so  that  he  cannot  be  arrested  upon,  or  served  with  process 
against  his  person. 

ft  S  Blae.  QocD.  188, 4.  K  Append.  Chip.  IV.  ^  8. 

b  Id.  184.  Ii  R.  M.  30  Car.  II.  C.  P.  and  te«  R.  T. 

c  Append.  Chap.  IV.  §  2.  4.  1649.  fJ.  P. 

d  U.  %  €.  tnd  ace  Finch.  L.  ^7.  &  .inie,  105. 

0  1  Bae.  Abr.  29.  GHb.  C.  P.  5.  k  .S  BUc.  Com.  ^1. 

t  AJk,  1L4.  1  R.  H.  «  Cat.  h  §  1.  C  P. 
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The  original  writ^  is  issued  by  the  cursitor^  who  is  so  called  from 
the  writs  de  cursu ;  and  where  no  capias  lies,  as  against  peers  or 
members  of  the  honse  of  commons,  or  against  corporations,  or  hon* 
dredors  on  the  statutes  of  hue  and  cry,  &c*  it  is  necessarily  the  first 
proceeding  in  the  cause«  And  where  a  capias  lies,  but  the  defend- 
ant absconds,  or  keeps  out  of  the  way,  so  that  he  cannot  be  arrested, 
or  served  with  process  against  his  person^  it  is  usual  to  sue  out  an 
original  writ,  in  order  to  proceed  to  ouiUmry.  But  in  all  other 
cases,  the  practice  is  for  the  plaintiff's  attorney  to  make  out  a  prw- 
[*120]  ctpe'^for  an  original  writ,  anddeliveritto  the  j5/ac«r,  who  there- 
upon issues  the  capioM  in  the  first  instance,  keeping  the  pracipe  as 
instructions  for  the  original,  which  is  not  in  fact  issued,  unless  it  be- 
come necessary,  in  consequence  of  a  writ  of  error  after  a  judgment 
by  default**  There  being  no  cursitor  for,  an  original  writ  cannot 
be  is^ed  into,  a  county  palatine ;  but  when  the  cause  of  action,  bein? 
of  a  transitory  nature,  arises  therein,  an  original  writ  may  be  issued 
into  another  county ;  and  the  defendant,  if  he  reside  in  a  county  pala- 
tine, may  be  brought  into  court  on  a  testatum  ccpias :  and  if  he 
afterwards  move  to  change  the  venue  into  the  county  palatine,  the 
court  will  make  him  undertake  not  to  assign  for  error  the  want  of  an 
Original.''  On  suins  out  the  original  writ  or  capias^  where  the  plaint- 
iff's demand  exceeds  forty  pounds,  a  fine  is  payable  to  the  king,  by* 
way  of  composition  for  the  liberty  of  suing  in  his  court  ;*  which  fine 
is  estimated  according  to  the  amount  of  the  demand,  being  six  shil- 
lings and  eight  pence  for  every  hundred  marks,  or  ten  smlliags  for 
every  hundred  pounds/  The  original  writ  should  be  directed  to  the 
ehenff,  or  sheriffs,  of  the  county  where  the  action  is  brought,  and  in- 
tended to  be  tried ;  and  it  should  be  tested  or  witnessed  in  the  king's 
name  at  Westminster^  or  wherever  else  the  Chancery  is  holden  f  and* 
as  that  court  is  supposed  to  be  always  open,  it  may  be  tested  in  va- 
catk)n,  as  well  as  in  term-time:**  But  a  private  seal  is  frequently 
necessary  for  passing  it  in  vacation. 

.  The  terms  are  those  times  or  seasons  of  the  year,  which  are  set 
tpart  for  the  dispatch  of  business,  in  the  superior  courts  of  common 
law.  The  history  of  these  terms  is  given  by  Sir  Henry  Spebnany^ 
who  has  clearly  and  learnedly  shewn,  that  they  were  gradually  formed 
firom  the  canonical  consdtutions  of  the  church  f  being  indeed  no  other 
than  those  leisure  seasons  of  the  year,  which  were  not  occupied  by 
[*121]  the  great  festivals  or  fasts,  or  which  were  not  liable  to  the  gen- 
eral avocations  of  rural  business.  There  are  four  terms  in  the  year'; 
which  are  called,  from  some  festival  or  samt's  day  preceding  their 
commencement^  the  terms  of  Saint  Hilary^  of  Easter^  of  the  Holy 

a  Append.  Chip.  rV.  §  8,  recm^dari,  pone^  iwcedoM  ad  curiam^  (except 

b  Appead.  Chap.  IV.  |  1.  3.  5.  7.  of  cattle  and  ciiattels,)  attaint,  oonspiraoyf 

e  And  aee  furtbnr  as  to  the  )>rircij9e  tor  an  false   ju'l^^rneot,-   aiul  dedimuM  poUitatenu 

original  writ,  Chtilj  on  Pleadings  1  V.  p.  Same  rule,  frr.  J 

345.  g  Fineh,  L.  'tST.  3  Blao.  Com.  274* 

4  /VrtChap.  "KXin.  b  Ttje,  59,   60.  Sty.  Rep^  401.  3  Keb. 

eGilb.C.P.  7.  814. 

f  Tnre,  58,  tf.   K.  fl.  6  W.  k  M.  K.  B.  i  Jan.  Jur,  1.  S.  §  9.  and  see  3  Blac. 

Apaeod.  Chap.  IV.  §  9.    A  Tee  of  68.  8d.  Com.  875. 

«  ano  pa/  able  to  the  King,  on  CTerj  writ  of  •. 
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Trinity^  and  of  Saint  Mixhad.  Hilary  term  b^ns  en  the  octave 
of  Saint  Hilary,  or  the  eighth  day  inclusive  after  the  feast  day  of  that 
saint,  which  falling  on  the  13th  of  January,  the  octave  therefore,  or 
first  day  of  Hilary  term  is  the  30th  of  January ;  and  it  ends  on  the 
1 2th  of  February  following,  unless  it  happen  on  a  Sunday,  and  then 
on  the  13th  of  February.*  EaHer  term  begins  in  fifteen  days  of 
Easter,  being  the  Sundau  fortnight  after  that  festival ;  and  ends  on 
Monday  before  Whitsunday^  Trinity  term,  which  was  abridged  by 
the  statute  32  Hen.  VIII.  c.  2U  begins  on  the  morrow  of  tfce  Holy 
TrinjMr,  being  the  Monday  next  after  Trinity  Sunday  -,  ^md  ends  on 
the  Wednesday  three  weeks  after,  unless  it  happen  on  the  ^h  of 
June,  afid  then  on  the  day  following.  Michadmas  term,  which  was 
abridged  by  the  statute  16  Car.  I.  c  6.,  and  still  fiuther  by  the  24  , 
Geo.  11.  c.  48.,  begins  (five  weeks  after  Mickaehnae  day,)  4on  the  ' 
morrow  of  All  Souls,  being  the  3d  of  Novesiber,  aad  eiias  on  the 
28th  of  November  following,  if  not  a  Sumbny,  otherwise  on  the  59th. 
Of  these  terms  it  may  be  observed,  that  Michaehnas  and  HUary 
9iTeJixed terms,  and  invariably  begin  on  the  same  day  of  the  year; 
but  EasUr^  and  Trinity  terms  are  moroeiAle^  their  commencement 
being  regulated  by  the  feast  of  Easter.  After  Hilary  and  Trinity 
terms,  the  judges  go  their  circuits^  for  the  trial  of  causes  wherein 
issues  have  been  previously  joined ;  and  hence  they  are  called  im^ 
Me  terms. 

In  each  of  these  terms,  there  are  stated  da^s,  called  general  or 
common  return  days ;  of  these  there  are  four  in  each  term,  except 
Easier^  which  has  five.  In  Hilars/  term,  the  general  or  common 
return  days  are  in  eight  days  of  Samt  Hilary,  in  fifteen  days  of  Saint 
Hilary,  on  the  morrow  of  the  Purification,  and  in  eight  days  of  the 
Purification.  In  Easier  term,  they  are  isx  fifteen  days  of  Easter,  in 
three  weeks  after  Blaster,  in  one  month  after  Easter,  in  five  weeks 
*fipom  Easter  day,  and  on  the  morrow  of  the  Ascension.  In  [*12^] 
Trinity  term,  they  are  on  the  morrow  of  the  Holy  Trinity,  in  eight 
days  of  the  Holy  Trinity,  in  fifteen  days  of  the  Holy  Trinity,  and  in 
three  weeks  after  the  Holy  Trinity.  And  in  Michaelmas  term,  they 
are  on  the  morrow  of  All  Souls,  on  the  morrow  of 'St.  Martin,  in  eight 
days  of  St.  Martin,  and  in  fifteen  days  of  St.  Martin.-^  Some  of  these 
return  days  happen  on  a  Sundijy ;  and  anciently,  when  writs  were 
formed,  courts  of  justice  did  actuafly  sit  on  that  day ;  but  that  pnlc* 
tice  having  been  long  disused,  it  is  now  holden,  that  an  appearance 
cannot  be  entered,  nor  any  judicial  act  done,  or  supposed  to  be  done^ 
by  the  court  till  the  Monday*^ 
On  one  or  other  of  these  return  days,- all  orif[^l  writs,  and  pro- 
'iss  thereon,  must  be  made  returnable ;  in  the  King's  Bench,  frfrutm^ 
^  le,  &c.  or  wheresoever  the  kmg  shall  then  be  in  Englandf^  or,  in 

a  In  Uilary  t<*rm,  Uie  fint  dsy  of  ^^  term  '  b  For  a  UUe  of  the  Urm»  and  returw^  lee 

b  tbe  sad  oiJanuanft  if  not  Sumdtuf  /  and  if  Append.  Chap.  IV.  §  SS. 

Siiftdew».the  next  day  after :  And  tkb  term  c  Bcgiit.  19.  W.  Jon.  15(L  S  Salk.  AST. 

alvars  Vegim  (hat  day  eight  veekt,  on  wfioh  §  Mod.  «50. 3  Bar.  1596.  1  Blae^  Rep.  W% 

Mamdmoi  term  ended,  and  eadt  fiairteea  S9S»  IL  C. 

weehi  after  Midiaelmat  term'begaa,    Mao.  d  Trjre,  S  and  aee  t  Chit  R«p.  Hk- 
Exaheq.  Append.  S. 
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the  Gotunon  Pleas,  before  ihe  king^s  justices  at  Weshnmsier*  The  first 
general  return  day  of  the  tei^m  is  usually  called  the  essoin  day  of  that 
term ;  and  formerly,  when  essoins  were  allowed  in  personal  actions, 
if  the  defendant  did  not  appear  or  cast  an  essoin  on  that  day,  the 
plaintiff  on  the  next  day  might  have  entered  an  exception,  and  obtain* 
ed  an  order  that  his  essoin  snould  not  be  received  f  and  from  this  ex- 
ception, so  taken  and  entered,  the  second  day  after  the  return  tjS  the 
writ  was  called  the  day  of  exception.  The  third  day,  the  sheriff  re- 
turned his  writs  into  court,  which  were  delivered  to  the  easios  brepnim, 
and  from  thence  this  day  was  called  the  dau  of  retoma  brevium ;  and 
then  it  was  that  the  court  was  seised  of  the  cause,  by  possession  of 
the  writ*  The  fourth  day  was  called  the  appearance  day^  or  dies 
0tmoris^  which  was  the  day  given,  ex  gratia  curus^  for  the  defendant's 
tppearance:  And  this,  which  is  denominated  the  quarto  die  postfix 
BOW  the  first  day  in  fall  term,  on  which  the  coiut  sits  for  the  dispatch 
of  business,  except  in  Trini^  term,  when  tlie  court,  by  act  of  parlia- 
ment, does  not  sit  till  the  ffih  day.  The  first  and  last  days  of  every 
term  are  days  of  appearance. 

The  ordinal  writ  should  always  be- tested  after  the  cause  of  action 
[*  123] accrued;'  except  in  the  court  of  Common  Pleas  at  Lancasfer, 
where,  by  stat,  39  &  40  Geo.  III.  c.  105.,  the  parties  are  allowed  to 
declare  upon,  plead,  and  give  evidence  of  any  cause  of  action,  or  any 
matter  or  thing  in  bar  or  preclusion  of  any  personal  suit  or  action, 
Or  any  other  matters  or  thmgs,  provided  the  same  shall  have  accrued 
or  happened  prior  to  the  day  of  the  actual  signing  and  issuing  of  the 
writ  of  capias  ad  respondendum^  or  other  process  first  actually 
issued  forth  in  such  suit  or  action ;  notwithstanding  the  same  shall 
not  have  accrued  prior  to  the  teste  and  return  of  the  original  writ, 
whereupon  such  suit  or  action  shall  either  really  or  by  fiction  of  law 
be  grounded.  And  there  must,  in  general,  be  fifteen  days  at  least 
between  the  teste  and  return  of  the  original  writ  f  the  law  requiring 
that  distance  of  time  between  the  service  and  return :  though  if  there 
be  less,  it  will  be  aided  by  the  defendant's  appearing,  and  pleadtne 
in  chief/  And  by  the  statute  24  Geo.  II.  c.  48.  §  6.  '^  all  writs  and 
process  having  day  .from  the  auarto  die  post  of  the  morrow  of  the 
Ascension^  to  the  morrow  of  tne  holy  Trinity^  shall  be  good  and 
effectual  in  law,  notivitstandmg  there  be  pot  fifteen  days  between 
Ae  teste  and  return  of  the  said  writs."^  In  proceeding  to  outlawry, 
a  the  instructions  be  carried  to  the  cursitor  within  the  &st  week  of  a 
term,  and  the  cause  of  action  arose  early  enough,  he  will,  for  the 
sake  of  expedition,  make  the  original  returnable  on  the  first  or  any 
other  return  of  the  preceding  term  ;*  otherwise,  it  is  usually  made 
returQable  in  the  same  or  the  next  term ;  or,  as  it  does  not  affect  the 
liberty  of  the  defendant,  it  may  be  made  returnable  at  the  distance  of 
two  or  three  terms.h 


A  Gilb.  C.  P.  15.  el  Mk.  €9. 1  Let.  Rayra.  $71.  S.  C. 

b  Co.  lit  135.  •.  C  And  tee  sut  16  Car,  I.  e.  6.  §  7, 

tt  2  Bar.  WT.  t  Trye,  60. 

4  %  loat  567.    Booth  OB  reti  vetiont.  5.  b  Pyer,  175. 
f»K  C.  P.  IK  S  Bfan.  Con.  975. 
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The  904mt  of  an  ori^al  writ  is  aided  after  verdict,  by  the  18  Eliz, 
c.  14.  but  not  after  judgment  by  default,  or  confession  ;■  or  upon 
demurrer,  or  nul  iiel  record.  And  it  has  been  holden,  that  an  ori» 
ginal  writ  which  is  bad  in  substance,  or  a  good  one  which  warrants 
not  the  declaration,  is  not  aided  by  this  statute.*  Where  the  original 
♦however  differs  from  the  declaration,  and  is  not  between  the  [*124] 
same  parties,®  in  the  same  county,*  of  the  same  term,*  or  for  the  same 
cause  of  action,'  the  court  on  a  writ  of  error  willprimd  facie  intend 
that  it  is  not  the  original  upon  which  the  action  was  brought;  and 
where  it  is  certified  to  be  the  same,  if  the  defendant  in  error  come  in 
upon  the  scire  facias  ad  audimdum  errores^  and  alledge  for  diminution 
that  it  was  not  the  original  upon  which  he  declared,  the  court  will 
grant  a  new  certiorari ;  an^i  if  upon  such  writ,  there  appear  to  be  a 
good  original,  the  plaintiff  in  error  will  not  be  suffered  to  make  any 
allegation  to  the  contrary.'  • 

When  all  the  proceedings  are  of  the  same  term,  an  original  writ 
of  that  term  will  warrant  them  ;*  and  the  cursitor  will  make  it  out,  as 
a  matter  of  course,  at  any  time  before  the  essoin  day  of  the  ensuing 
term.  But  an  original  writ  of  the  term  wherein  final  judgment  is 
given,  will  not  warrant  the  judgment,  if  it  appear  upon  record,  that 
uiere  have  been  proceedings  of  a  preceding  term.'  And  it  is  a  rule  in 
Chancery,  that  no  cursitor  shall  make  oneinal  writs  of  any  return 
past,  unless  he  receive  instructions  within  the  term  wherein  they  are 
to  be  returnable,  or  at  furthest  on  or  before  the  essoin  day  of  the  next 
succeeding  term,  without  warrant  from  the  lord  chancellor,  or  master 
of  the  rolls.*' 

If  the  defendant  therefore  brine  a  writ  of  error,  after  judgment 
by  default,  &c.  it  is  usual  for  the  plaintiff  to  present  a  petition  to  the 
master  of  the  rolls,  setting  forth  the  proceedings  in  the  action,  and 
the  bringing  of  the  writ  of  error,  and  that  the  petitioner  hath  not 
sued  out  an  original  writ  to  warrant  the  judgment,  which  he  is  ad- 
vised is  necessary ;  and  that  the  time  for  applying  for  the  same  in 
onllnary  course  being  expired,  the  cursitor  cannot  make  it  out,  with- 
out an  order  for  that  purpose.*  On  this  petition,  the  master  of  the 
rolls  will  grant  his  fiat  f^  upon  which  an  order^  is  draT^Ti  up,  agree- 
*ably  to  the  prayer  of  the  petition,  that  the  cursitor  of  the  county  [*  1 25] 
where  the  venue  is  laid,  do  issue  out  an  original  writ,  with  a  proper 
return;  and  that  the  petitioner  pay  the  plaintiff  in  error  his  costs,  if 
he  do  not  proceed  further,  after  having  notice  of  the  order. 

An  origmal*  writ  was  not  amendabu  at  common  law,  in  the  case 
of  a  common  person."    But  it  may  be  amended,  by  the  statute  8 

ft  Stat.  4  Add.  c.  16.  ^  8L  f  10  Mod.  S19.  11  Mod.  3»9. 

b  5  Co.  37.  b.  Cro.  Eliz.  722,  Yelv.   IDS.        c  Cro.  Jm.  597.    Palm.    49S.    11    Mod. 

ro.  Jac.  1S5.  Cro.   Car.  282.   1  Lev.  69.  38^.  and  sec  Unn.  Kj.  142,  S. 

Sid.  84.  S  Ld.  Rajio.   1209. ;  but  see  Uie        b  i  Kcb.  H'iT.  4 

lat.  5  Geo.  I.  c.  1$,  bj  ivhieh  any  defect  or        i  1  VVil«.  181. 

fiiulCt  ehber  in  form  or  sabstanee,  in  tbe       k  Lord  f  iareftdon'e  Orders  in  Chaneerjr. 
original  writ,  or  an/Tariance  iberefrom,  is        1  Law  and  Fine. of  £rror,  '29*  3U.  Append, 

aided  after  Terdiet  Cbap.  IV.  §  37. 

eCraEliz.S04.Hob  S€l.  m/j.  §sa. 

d  Cro.  Jae.  654»  5.   674.   Palm.  428.  2        nld.^  29. 
Bol.    Rep..  382.    bdt  ice  Cro.   Jae.  479.       o  8  Co.  156.  b.  1  Salk.  49,  1  Ld.  Raym* 

€M$tra,       ■  564.S.  C. 

•  Cra  Car.  272.  327.  3  Mod.  136. 
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Hen*  TL  c.  12.  for  the  misprision  of  the  clerk,  in  not  fellofriwhiB 
instructions,  or  on  account  of  his  nesdencci  or « want  of  ski]^  io 
matters  of  form,  though  not  in  substance*^  When  the  curshor  or 
his  clerk  has  been  guOtj  of  a  mistake,  in  making  out  the  original 
variant  fipom  the  prcsdpt,  which  is  the  warrant  for  the  origmal,  the 
practice  of  the  office  is  to  set  it  right  as  a  matter  of  course,  and  re» 
seal  the  writ:^  Or  the  amendment  may  be  made  on  tnoHon^  or  by  pe- 
tition to  tl^  master  of  the  rolls  f  and  it  seems  that  before  the  retain 
of  the  writ,  the  motion  should  be  made  in  Cliancery,*'  but  afterwardsi 
in  the  court  where  the  writ  is  returnable*^ 


w 

The  first  proeessj  or  proceeding  upon  the  original  writ,  in  actioiis 
of  accminif  covenant^  debt,  annuity^  and  detinut,  is  a  sunmutuf 
or  warning  to  amear  according  to  the  exigency  of  the  writ ;  which 
is  made  out  by  tne  plaintiff's  attorney  for  the  sheriff,  and  delivered 
b^  one  of  his  officers  to  the  defendant,  or  left  at  the  usual  place  of 
his  abode. 

The  defendant  being  summoned,  was  formerly  allowed  to  cast  an 
nsomf  or  send  an  excuse  by  his  servant  for  not  appearing ;  and  that 
being  done,  it  was  the  plaintiff's  duty  to  adjourn  it  to  some  day,  ap 
pointed  by  the  court,  in  the  next  term  ;^  if  he  did  not,  be  was  liable 
to  be  nonrprosseJL  But  no  essoin  was  ever  allowed  in  persanei 
{*1 36]  actions,  on  the  return  of  a  eapkts  ^  nor  even  on  ^  summon/^ 
where  the  defendant  was  seen  in  court,  or  appeared  by  attorney  ^ 
-and  as  a  corporation  aggregate  could  not  appear  in  any  other  man* 
ner,  they  were  not  entitled  to  an  essoin.^  At  this  day,  the  defendant 
being  in  general  at  liberty  to  appear  by  attorney,  no  essoin  is  allowed 
in  any  personal  action  whatsoever,  even  when  a  peer  or  member  of 
parliament  is  defendant*"*  Where  an  essoin  is  cast,  and  neither  quash- 
ed nor  adjourned  to  a  particular  day,  the  plaintiff,  in  the  Kin^sE^nch, 
may  declare  the  first  day  of  the  next  term,  and  the  defenc^tnt  is  not 
entided  to  an  imparlance.'* 

W  the  defendant  appear,  on  or  b^ore  the  qaurto  die  post  of  the 
return  of  the  original,  he  should  cause  an  appearance  to  be  entered 
with  the  filacer^  who  is  so  called  from  the  JUes^  of  the  custos  brO' 
Tttim,  which  are  warrants  for  him  to  continue  the  process.^  If  he 
made  default,  and  the  sheriff  returned  that  he  was  summoned,  the 
practice  formerly  was,  for  the  filacer  to  issue  an  aUa^funent^^  which 
was  a  judicial  writ,  commanding  the  sheriff  to  put  the  defendant^bv 
gages  and  safe  pledges;  that  is,  to  take  certain  of  his  goods,  wlucb 

•  so.  159.  Gilb.  a  P.  117«   Bftinet,  %  i  SStr.  11^ 

XO.  16.ja.  kS  Wilt.  165. 

b  5  Mm.  599.  '  1  Bra  Abr.  tit.  Cof^fvKjon,  98.  Cm.  P& 

63  Wils.  .S95.  6  Damf.  fcEM(»  S44.    7  C.P.8.  Argentv,  Dean  U  ChapterrfSt. 

Diirnf.  kEM^SOO.   Append.  Chap.  IV.  %  Paii/'«,E.  93  Geo.  111.  K.  B.  citH  in  9 

so.  31.  Dornf.  &  East,  16.  4*  16  EMt,  8.  tn  nolit. 

'  3  Atk.  596.  mSeeSDurnf.  H  EaM,  16.  ic  Itf^tM^T, 

«  Barnes,  10.  16. 99.  faj, 

f  Finch,  L.  305.  359.  a  9  Darnf.  ^  EaiL  16. 

«  9  Init.  195.  h.  137.  «  Gllh.  C.  P.  14.  Tnre,  in  prtf, 

k  Cro.  fila.  367.  GilK  C  P.  15.  f  Append.  Chap.  IV.  §  14. 
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trere  forfeited  if  he  did  not  appear,  or  to  make  him  find  persona} 
pledges  or  sureties,  who  were  amerced  in  case  of  his  non-appearance  :* 
And  this  is  still  the  first  and  immediate  proceeding  upon  tne  original 
in  trespass  vi  et  armis,^  fy:*  where  the  violence  of  the  wrong  requires 
a  more  speedy  remedy ;  and  therefore  the  original  writ  commands 
the  defendant  to  be  at  once  attached,  without  any  previous  warning. 
Upon  this  process,  itr  se^s  that  the  sheriff  may  either  surnnum  the 
defendant,  or  take  gages  for  his  appearance  at  the  return  of  it«*  But 
a  sherifiT^s  officer  cannot  justify  entering  the  defendant's  house,  under 
an  original  writ  of  trespass  quart  clmuum  fregiif  and  continuing 
there  ml  the  defendant  paid  him  a  sum  of  money,  as  and  by  way  of 
surety  for  his  appearance/  The  sheriff^  return  to  the  attachment 
^  either  that  he  has  attached  the  defendant,^  or  that  he  has  noth-  [*  1 37] 
ing  by  which  he  can  be  attached:  in  the  latter  case,  the  plaintiff  may 
have  a  iestah/m  pone  or  attachment/  If  the  defendant,  heias  at- 
tached, still  neglected  to  appear,  the  plaintiff  might  formerly  nave 
proceeded,  in  eul  cases,  to  compel  his  appearance  by  distrimasf  or 
distress  infinite ;  which  was  a  process  commanding  the  sheriff  to  dis- 
train the  defendant  by  all  his  lands  and  chattels,  and  to  answer  for  the 
itsvbE^  or  profits  of  the  same. 

tp  the  King^s  Bencd,  the  sheriff,  on  the  first  disirin^^  usually  re-*  . 
tnrned  issues  to  the  amount  of  forty  shUltngs:  and  this  was  so  much 
of  course,  that  no  more  could  have  be^a  levied  by  the  sheriff  in  the  first 
instance;  and  therefore  the  levying  of  the  whole  debt  at  once,  on  a 
kMtatum  distrmgas,  has  been  deemed  irregular.*  And  where  the 
defendant  was  called  in  the  writ  by  a  wroaie  name,  the  sheriff  was 
holden  not  to  be  justified  in  taking  his  gooos  under  it.''  If  the  de- 
fendant  did  not  appear,  before  or  on  the  muirio  die  post  of  the  return 
of  the  first  distringas^  the  plaintiff  sued  out  an  alias  distringas^^ 
and  thereupon  moved  the  court  to  increase  the  issues ;  a  proceeding 
that  seems  to  have  come  in  lieu  of  the  writ  of  averment.'^  in  genera^ 
if  the  debt  were  small,  the  court  would  order  issues  to^be  returned  at 
once  to  the  amount  of  it;  but  otherwise  on  the  defendant's  non-ap* 
pearance,  the  plaintiff  sued  out  a  pluria^  or  testatum^  distringas^ 
and  moved  the  court  a  second  time,  and  so  loiies  quoties^  until  issues 
were  returned  to  the  amount  of  the  debt.  When  that  was  done,  the 
plaintiff  applied  to  the  court,  for  a  rule  for  sale  of  the  issues,i*  under 
the  statute  10  Geo.  III.  c^  60.  which  enacts,  that  "  the  coiu^  out  of 

*  which  the  writ  proceeds,  may  order  the  issues,  levied  from  time  to 
^  time,  to  be  sold,  and  the  mon^  arising  thereby  to  be  applied,  to 
^  pay  such  costs  to  the  plaintiff,  as  the  .said  court  shall  thmk  just, 

*  under  all  the  circumstances,  to  order ;  and  the  surplus  to  be  re- 

^•GilbL  IKit.  18,  4»e.  Ban.  KJ.  136.   3       i  iEaaClfe. 

IMae.  Com.  28U.  .           k  6  Dumf.  4- EMt,  fiSi.  and  tee  S  Ea^, 

k  FiDeh,  L.  355.  388.    8  Campb.    87a     SCamyb.  U)8.    1 
^*  Bitk  Abr.  tit  JUta^ment^  pi.  9.  and  ae*    Moora,  105.    1  Barn.  4r  Aid.  647.    1  Cbit. 

lMtab«r.Cli.  38.  p.  154^^.  Rep.  888. 

d  6  Uunf.  4>  EaaL157.  1  Append.  Cbap,  V.  ^  4. 

•  Append.  Chap.IT«  %  15.  ■»  Thet.  Brtv.  144>  5. 

*  liLS  16.  B  Append.  Chap.  V.  %  4. 
8/<f.  ^17, 18.  o/<i^f.   4Ea!it,168. 

b  Rneh, L.  358.  Stat  Weattn.  8.  e.  39. £       P  Append.  Gbap.  Y.  \  %,7, 8. 
1m.  453.  5  Mad.  117. 
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"  tained,  until  the  defendant  shall  have  appeared,  or  other  purpose  of 
"  r*l  28]  the  writ  be  answered:"  Which  statute  was  construed  to  extend  t» 
aU  writs  of  distringas^  and  not  to  be  confined  to  such  as  concemeil 
privilege  of  parliament  only.* 

The  process  upon  an  original  writ  of  *trespass  quart  clausum 
fregiij  in  the  Common  Pleas,  was  similar  to  that  m  the  King's 
Bench.  And  for  expediting  the  proceedings,  writs  of  distrinsas^  in 
the  Common  Pleas  mighj;  have  been  made'retumable  on  any  day  in 
term,^  and  need  not  have  had  fifteen  days  between  the  teste  and  t^ 
turn  f  and  it  was  a  rule,**  that  ^  upon  all  writs  of  distringas  return^ 
able  the  last  day  of  term,  the  plamtiff  should  be  at  liberty,  at  the 
rising  of  the  court,  to  move  to  increase  issues  on  the  alias  or  pbAtia 
distringas^  to  be  issued  thereupon  on  the  following  day,  in  case  no 
appearance  should  have  then  been  entered ;  and  also  that  in  like  cases, 
where  b,  distringas  should  be  returnable  on  the  last  day  of  term,  and 
issues  thereupon  levied,  the  plaintiff  should  be  at  liberty,  at  the  rising 
of  the  cowrtf  to  move  for  leave  to  sell  such  issues,  to  pay  the  costs  a 
such  distringas  or  distringases.^  Where  the  debt  Was  small,  the 
court  of  Common  Pleas  usually  ordered  the  issues  to  be  increased  to 
the  full  amount  of  it,  on  the  second  or  alias  distringas;  but  if  il 
were  large,  they  would  order  40/.  or  50Z.  to  be  levied  on  the  seqpnd, 
and  the  remainder  on  the  third  or  pbmes  distrir^as  f  and  it  was  in 
the  discretion  of  the  court,  to  put  the  defendant  under  terms  of  plead- 
ing instcavter^  and  taking  short  notice  of  trial,  when  he  moved  to  have 
the  issues  levied  upon  several  distringases  restored  to  him  on  his  ap- 
pearance, according  to  the  statute  10  Geo.  111.  c.  50.  §  4/ 

Where  a  defendant  resided  abroad,  and  no  person  here  had  an 
authority  to  appear  for  him,  his  goods  could  not,  it  seems,  have  been 
taken  under  a  writ  of  distringas^  issuing  out  of  the  court  of  Com- 
mon Pleas,  to  compel  his  appearance.^  So  where  a  plaintiff  sued  a 
defendant  who  was  out  of  the  country,  for  a  debt  contracted  here  by 
his  wife  in  his  absence,  and  proceeded  by  distringas^  that  court 
ordered  the  writ  to  be  set  aside,  and  the  issues  levied  under  it  to  be 
{*1 29]  restored.**  And  in  another  case,'  they  set  aside  a  distringas^  exe- 
cuted upon  the  goods  of  the  wife  of  a  surgeon  in  the  navy,  serving  oto 
a  foreign  station,  the  debt  not  being  contracted  in  the  wife's  trade. 
But  where  the  defendant  quitted  the  kingdom  before  the  action  com- 
menced, leaving  another  in  possession  of  ^his  house  and  goods,  and 
the  plaintiff  having  served  a  summons  to  appear  at  the  house,  dis- 
trained the  defendant's  goods  to  compel  an  appearance,  the  court  heH 
it  to  be  regular.'^  So  where  the  defendant,  residing  abroad,  carried 
on  trade  in  England^  a  plaintiff  might  have  proceeded,  notwithstand- 
ing his  absence,  to  compel  an  appearance  by  distringas ;  particur 
larly  if  the  plaintiff  did  not  know,  at  the  time  of  giving  credit,  that 
the  defendant  was  out  of  the  realm.*  •  And  where  three  partners  (two 

•  5  Bar.  «r«6,  7.  g  H^ebater  v.  M*JVitfnara,  T.  32  Goo.  Di 

b  Imp.  C.  P.  6  Rd.  p.  566.  C.  P.  Imp.  C.  P.  619,  «>. 

9  Jd.  ihid.  in  marr.  a  l  Taunt.  485. 

d  R.  r.  38  Gea  Ut.  C.  P.  I  Oos.  8t  Pal.  >  3  Taunt.  U6. 

•IS.  kl  Q<M;^PuI.  200. 

c  Imp.  O.  P.  4  Ed.  p.  €17, 18.  1  1  Trant.  487. 
f  1  Bos.  4r  Ptil.  81. 
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of  wbon  resided  abroad,  and  one  in  England^)  w^e  sued  for  a  pert* 
nership  debt,  and  the  partner  resident  in  England  appeared  to  the 
action,  but  refused  to  appear  for  the  partners  who  resided  abroad^ 
the  sheriff,  under  a  distrineas  issuing  out  of  the  Common  Pleas 
j^gainst  the  hvo  partners,  might  have  t£^en  partnership  effects,  though 
paid  for  by  the  partner  resident  in  England  alone,  to  whom  WQ  ^ 

was  largely  indebted ;  and  the  court  would  not  have  re- 
from  such  distress**   But  where  an  action  had  been  com«  •  \ 

menced  against  two  partners,  one  of  whom  resided  abroad,  and  the 
other,  who  was  resident  here,  appeared  for  himself  only,  the  court  of  ' 

Common  Pleas  set  aside  a  distringas  and  subsequent  proceedings 
thereon,  against  the  latter  defendant,  and  ordered  the  issues  levied 
upon  his  separate  property  to  be  restored ;  So  that  where  there  )are 
no  partnership  effects,  there  is  no  other  mode  of  proceeding  in  such  > ' 

case,  than  by  outlawing  the  defendant  who  is  abroad*^ 

The  method  of  proceeding  by  summons,  attachment,  and  distress 
infinite,  is  not  affected  by  the  statutes  for  preventing  frivolous  and 
vexatbus  arrests;^  which  only  relate  to  process  agamst  the  perscnm 
And  as  no  capias  lay,  it  was  the  only  melnod  of  proceeding  against 
purs  of  the  realm,  corporations^  and  hundradors  on  the  statutes  of 
*hue  and  cry ,«  &c«  But  this  method  of  proceeding  being  found  [*  1  StfJ 
extremely  dilatory  and  expensive,  as  well  as  oppressive  to  the  defend- 
ant, particularly  whra  he  resided  abroad,  a  rule  of  court  was  made  » 
in  the  Common  Pleas,^  calculated  to  prevent  surprise  on  the  defend- 
ant ;  whereby  it  was  ordered,  that  ^^  in  every  action  to  be  commenced 
by  original  writ  of  quart  clausum  fregit^  there  should  be  writteh 
or  piinted,  under  the  summons  to  be  served  by  the  sheriff's  officer  on 
sucn  writ,  a  notice  similar  to  that  requii*ed  on  other  serviceable  pro*  ^ 

cess,  of  the  intent  and  meaning  of  such  service ;  and  that  upon  every 
distringas^  to  be  issued  in  dctault  of  the  defendant's  appearance  to 
such  quart  clausum  fregit^  there  should,  at  the  time  of  the  exe- 
cution of  such  distringas^  be  served  by  the  sheriff's  officer  on  the 
defendant,  if  he  could  be  met  with,  or  if  not,  left  at  bis  dwelling 
house  or  place  where  such  distringas  should  be  executed,  a  written 
or  printed  notice,  apprising  him  of  the  cause  of  the  distress,  and  that 
in  default  of  his  appearance  at  the  return  of  the  writ,  he  would  be 
liable  to  be  distrained  upon  for  such  further  sum  as  the  court  should 
ordeB." 

At  length,  it  was  enacted  bv  the  statute  51  Geo.  III.  c.  124. 
§  2.  (contmued  by  the  57  Geo.  III.  c.  101.)  that "  in  all  cases  where 
"  the  plamtiff  or  plaintiffs  shall  proceed  by  original  or  other  writ, 
^  and  summons  or  attachment  thereupon,  in  any  action  against  any 
**  person  or  persons  not  having  privilege  of  parliament,  no  writ  of 
^  distrinefls  shall  issue  for  default  of  appearance;  but  the  defendant 
^  or  defendants  shall  be  served  personally  with  the  summons  or  at- 

»  3  Bos.  4^  Pal.  S54.  d  Com.  Di^.   tit.  Pimdbr,  8  B.  2.  6  Mod. 

b  4  Taont  899.  ISi. 

•  U  G««.  L  e.  es*  5  Geo.  IT.  e.  97.  Barnes,       e  3  Keb.  18S. 
ier,  S,  9.  and  lee   the   preamble   to  the        f  R.  H.  49  Geo.  BL  C.  P.  t  Tftvnt  M^ 

Keond  aceCton  of  the  atatiite  51  Geo.  111.  ftOS.  and  set  hi  S9, 
••t»*.    .  :, 
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•  Append.  Chap.  IV.  §  10.  Taunt.  751. 

b  Tnete  bliiTika  must  be  filled  np  with  the  e  Append.  Chap.  IV.  ^13.  And  for  the 

dm  of  the  month  when  the  process  is  return-  forma  cif  ratums  to  the  origioal,  oa  the  -abOTS 

>  able;  it  haying  keen  holden,  that  notiee  to  statute,  see'iV/.  §  II,  H. 

appear  at  the  return  of  the  writ,  «  being  d  Append.  Chap.  IV.  §  17>  IS. 

fl3[pi  JBttt/cr  dioy  ia  ooe  month/'  it  bad.  4  e  /</.  §  19. 
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^  tachm^t,  at  the  foot  of  which  shall  be  written  a  notice,  informing 
"  the  defendant  or  defendants  of  the  intent  and  meaning  6i  such 
"  service  to  the  effect  following  :"* 
*  C.  D.  [namif^  the  deJmdanU']  You  are  served  with  this  pro- 

*  ceas,  at  the  suit  of  A,  B.  [naming    the  plaintiff  or  nlainiiffs]  to 
i              'the  intent  that  you.  may  appear  by  your  attorney,  in  his  majesty's 

'  court  of  ■      ■     ■  *-  at  tvestjninsttr^  at  the  return  hereof,  being  the 
;».  •  ^    '     ,.    '  ■  day  of ,**  in  order  to  your  defence  in  this  action : 

*  And  take  notice,  that  in  default  of  your  appearance,  the  said  A.  B. 
[*131]  '  will  cause  an  appearance  to  be  entered  for  you,  and  proceed 

■  *  thj&reon,  as  if  you  had  yourself  appeared  by  your  attorney •' 

"  But  in  case  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court, . 
"  <wr  in  the  vacation,  of  any  judge  of  the  court  from  which  such  pro- 

^  "  cess  shall  issue,  or  into  which  the  same  shall  be  returnable,  that  the 

'  *  "  defendant  or  defendants  could  not  be  personally  served  with  such 

"  summons  or  attachment,*  and  that  such  process  had  been  duly 
"  executed  at  the  dwelling  house  or  place  of  abode  of  such  defeii: 
"  dant  or  defendants,  that  then  it  shall  and  may  be  lawful  for  the 
"  plaintiff  or  plaintiffii,  by  leave  of  the  court,  or  order  of  jsuch  judge 
'^  a8  aforesaid,  to  sue  out  a  writ  of  distringas^^  .to  compel  the  ap- 
^  pearance  of  such  defendant  or  defendants ;  and  that  at  the  time  of 
"the  execution  of  such  writ  of  distringas^  there  shall  be  served  on 
"the  defendant  or  defendants,  by  the  oflScer  executing  such  writ,  if 
"  he  she  or  they  can  then  be  met  with ;  and  if  he  she  or  they  cannot 
^  "  then  be  met  with,  there  shall  be  left  at  his  her  or  their  dwelling 

-^             ^'  house,  or  other  place  where  such  distringas  shall  be  executed,  a 
"  written  notice  in  the  following  form  :"* 
.  'In  the  court  of "L^/?^^!/*^  ^^  court  in  which  the  suit 

-»-  '  shall  be  dqfending^']  Between*  A.  6.  plaintiff,  and  C.  D.  defendant. 

.  *  [naming  the  pariiesJ]    Take  notice,  that  I  have  this  day  distrained 

*  upon  your  goods  and  chattels,  for  the  sum  of  forty  shillings,  in 
'  consequence  of  your  not  having  appeared  by  your  attorney  in  the 
'  said  court,  at  the  return  of  a  writ  of ,  returnable  there  on  the 

^  t day  of ;  and  that  in  default  of  your  appearing  to 

.'the  present. writ  of  distringas^  at  the    return  thereof,  being  the ^ 

' day  of ■ — ,  the  said  A.  B.  will  cause  an  appearance 

'  to  be  enterea  for  you,  and  proceed  thereon  as  if  you  had  yourself 
'  appeared  by  your  attorney/  • 

*  r  "      E.F. 

[The  name  of  the  sheriffs  s  officer.'] 

'  To  C.  D.  the  above-named  defendant.'. 

"And  if  sucli  defendant  or  defendants  shall  not  appear  at  the 

"  return  of  such  original  or  other  writ,  or  of  such  distringas^  as  the  case 

^   .  "  may  be,  or  within  e^ht  days  after  the  return  thereof,  in  such  case  it 

• "  [*132]  shall  and  may  be  lawful  to  and  for  the  plaintiff  or  plamtiffs, 
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^  upon  affidavit  bemg  made  amd  filed  in  the  proper  court,  of  the 
**  personal  service  of  such  summons  or  attachment,"  and  notice 
*'  writtenat  the  foot  thereof  as  aforesaid,  or  of  the  due  execution  of 
^  such  distringas^  and  of  the  service  of  such  notice  as  is  thereby 
**  directed  on  the  execution  of  such  distringas^  as  the  case  may  be, 
*'  to  enter  a  common  appearance  for  the  defendant  or  defendants,  and 
"  to  proceed  thereon,  as  if  such  defendant  or  defendants  had  entered 
**  his  her  or  their  appearance,  any  law  or  usage  to  the  contrary  not- 
*^  withstanding  ;  and  that  such  affidavit  or  affidavits  may  be  made  be- 
**  fore  any  judge  or  commissioner  of  the  court,  out  of  or  into  which 
"  such  Avrits  shall  issue  or  be  returnable,  authorized  to  take  affidavits 
**  in  such  court,  or  else  before  the  proper  officer  for  entering  common 
**  appearances  in  such  court,  or  his  lawful  deputy ;  and  which  affida- 
^  vit  is  thereby  directed  to  be  filed  gratis*^ 

The  provisions  of  this  statute  seem  to  extend  to  the"  process  by 
distriiifra^s  in  the  Exchequer,  as  well  as  in  the  other  superior  courts 
at  IVeatmnster  ;*  And  the  court  of  Common  Pleas  will  not  grant  a 
<fc/nHga5  against  a  defendant  who  has  gone  abroad,  without  proof 
of  his  having  absented  himself  with  intent  to  avoid  the  process,*  To 
ground  a  motion  for  a  distringas  on  the  above  statute,  an  -  affidavit 
must  be  made  by  the  sheriff's  officer,  or  person  employed  to  serve 
the  venire^  stating  that  he  has  endeavoured  to  serve  it  on  the  de- 
fendant personally,  for  which  purpose  he  has  made  three  several  ap- 
plications at  least  at  his  dwelling  house  or  place  of  abode,  the  last  of 
which  was  on  the  return  day  of  the  writ,  when  he  left  the  summons;, 
or  copy  of  the  venire^  with  one  of  the  defendant's  family,  or  the  per- 
son with  whom  he  lodged  ;  but  that  he  could  not  be  personally  met 
with,  and  that  deponent  believes  the  defendant  kept  out  of*  the  way 
to  avoid  being  served,**  with  his  reason  for  such  belief  :^  and  the 
affidavit  must  set  forth  the  tenor  of  the  summons,^  and  notice  sub- 
scribed to  the  process,  in  fuze  verbd.^  It  should  be  remembered 
however,  that  this  clause  of  the  statute  does  not  extend  to  persons 
*having  privilege  of  parliament,  the  proceedings  against  whom  [*133] 
will  be  considered  in  the  following  chapter  ;  nor  to  the  process  by  at- 
tachment on  a  juiftcie*,  in  a  county  palatine  :'  And  the  method  of  pro- 
ceeding by  summons  or  attachment  and  distringas^  subject  to  the 
restrictions  of  the  statute,  may  still  be  used  against  other  persons, 
where  they  keep  out  of  the  way,  so  that  they  cannot  be  arrested,  or 
served  witn  process. 


«  Append.  Chap.  IV.  §  23. 
h  lA^^S,  And  for  the  forms  orY-etama 
to  the  d&ttringaa,  on  the  above  statute,  see 

•  5  TtfiQt.  71.  (aj. 

d  Xi  703.  X  Marsh.  292.  S.  C 


eATaant.  156. 

f  5  Taunt.  530.  1  Marsh.  967.  S.  C  aod 
seeiV/.  268.  fa).  5  raiuit.  853. 
g  4  Paont.  619. 
b  5  Taunt.  853. 
5  Taunt.  69. 


i 


1. 

•I 


« • 


-*       *  * 


I 


» 


■ » 


I 

* 


.1. 


f 


• 


« 


t «« I 


CHAP.  VL 


C»  tw  PROCEEDINGS  m  ACTIONS  AexiNst  PEERS  or  urn 
REALM,  AND  MEMBERS  or  the  HOUSE  or  COMMONS: 
jiND  AGAINST  CORPORATIONS,  AND  HUNDREDORS. 


I     ^  At  common  law,  it  seems  that  peers  of  the  realm,  and  menAtn 

*  €>f  the  house  of  commons,  not  being  subject  to  a  cof^M^  could  onlv 

liave  been  svted  by  original  writ.  But  now,  by  statute  12  &  13  W* 
I  '*  IIL  c.  3.»  "  any  person  or  persons  having  cause  of  action  against  any 
"  knight,  citizen  or  burgess  of  the  house  of  commons,  or  any  other 
"  person  entitled  to  privilege  of  parliament,  may  prosecute  such  knight, 
^  fee.  in  his  majesty^s  court  of  King^s  Bench,  Common  Pleas,  or 
^^  Exchequer,  by  ^umntoru  and  distress  infinite,  or  by  original  Wl  and 
^  summons,  attachment,  and  distress  infinite ;  which  the  said  respect- 
^  ive  courts  are  empowered  to  issue  against  them,  or  an  v  of  tliem, 
^  until  he  or  they  shall  enter  a  common  aj^arance,  or  file  common 
^  bail  to  the  plaintiff's  action,  according  to  the  course  of  each  re* 
**  spective  court." 

And  for  preventing  inconveniences  arising  from  merchants,  and  other 
persons  within  the  description  of  the. statutes  relating  to  bankrupts, 
being  entitled  to  privilege  of  parliament,  and  becoming  insolyentl 
it  is  enacted,  by  the  statute  4  Geo.  III.  c.  33.  that  "  any  single  ere- 
**  ditor,  or  two  or  more  creditors  being  partners,  whose  debtor  debts 
^  amount  to  one  hundred  pounds  or  upwards,  and  any  two  creditors 
^  whose  debts  amount  to  one  hundred  and  fifty  pounds  or  upwards, 
^  or  any  three  or  more  creditors  whose  debts  amount  to  two  hundred 
**  pounds  or  upwards,  of  any  person  or  persons  deemed  a  merchant, 
**  banker,  broKer,  factor,  scrivener,  or  trader  or  traders,  within  the 
^  description  of  the  acts  of  pariiament  relating  to  bankrupts^  having 
«.  u  privilege  of  parliament,  may,  upon  affidavit  or  aflSdavits,  being  made 
>  ['^ISS]  ^andfiied  on  record,in  any  of  his  majesty's  courts  at  Weftmin$ter^ 
^  by  such  creditor  or  creditcnrs,  that  such  debt  or  debts  is*  or  are 
^  justly  due  to  him  or  them  respectively^  and  that  every  such  debtor 
^*  as  he  or  they  verily  believe,  is  a  merchant,  &c.  withm  the  descrip- 


ft  For  the  hiftorj  of  Uiit  ttivtute.  and  the  altdratioiit  it  onderwent  in  Iho  Roite  of  Lorifc 
3U..BlM.873ki.a00^4«L 
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^'  tioti  (tf  tlie  statutes  relating  to  bankrupts,  sue  out  of  the  saiae 
^  court,  summons,  or  an  original  bill  and  summons,  against  such 
^merchant,  &c*  and  serve  him  with  a  copy  thereof;  and  if  such 
^  merchant,  &c«  shall  not  within  two  months  after  personal  service  of 
^  such  .summons,  (affidavits  of  the  debt  or  debts  naving  beea  dulr 
^  made,  and  filed  as  aforesaid,)  pay,  secure,  or  compound  ior  such 
^  debt  or  debts,  to  the  satisfaction  of  such  creditor  or  creditc»nB,  or  « 
^  enter  into  a  bond  in  such  sum,  and  with  two  such  sufficient  sureties 
^  as  any  of  the  judges  of  that  court  out  of  which  such  summons  issues 
^  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  such  ao* 
^  tion  or  actions,  togetner  with  such  costs  as  shall  be  given  in  the  sasEie 
^  he  shall  be  accounted  and  adjudged  a  bankrupt,  from  the  time  of 
^  the  service  of  such  summons ;  and  any  creditor  or  creditors  may 
^  sue  aut  a  commission  against  anv  such  person,  and  proceed  thereon, 
'^  in  like  manner  as  against  other  bankrupts.^  ^ 

And  in  wder  to  rive  effect  to  the  above  provisions,  it  is  enacted  by 
the  statute  45  Geo.  III.  c.  124.  that  ^^  when  any  summons,  or  original 
^  bill  and  summons,  shall  be  sued  out  against  any  person  or  persons 
^  deemed  a  merchant,  &c*  within  the  description  of  the  acts  relating 
^  to  bankrupts  having  privilege  of  parliament,  and  such  affidavit  or 
^affidavits  of  the  debt  or  debts  duly  made  and  filed,  as  in  the  said 
^  recited  act' mentioned,  and  such  merchant,  &c.  shall  enter  into  such 
^  bond  as  in  the  said  act  mentioned,  to  pay  such  sum  as  shall  be  re* 
*^  covered  in  such  action  or  actions,  together  with  such  costs  as  shall 
^  be  given  in  the  ^^me,  every  such  merchant,  &c*  >  shall  also,  within  * 
^  two  months  after  personal  service  of  such  summons,  cause  an  ap- 
^  pearance  or  appearances  to  be  entered  to  such  action  or  actions, 
^  m  the  proper  court  or  courts  in  which  the  same  shall  have  been 
^  brought ;  and  on  default  thereof  he  shall  be  accounted  and  adjudged 
^  a  bankrupt,  from  the  time  of  the  service  of  such  summons,  and 
^  any  creditor  or  creditors  may  sue  out  a  commission  against  any 
^  such  person,  and  proceed  therein^  m  like  manner  as  against  other 
**  bankrupts.'*^ 

^Since  the  making  of  the  statute  12  &  13  W.  IIL  c.  3.  mtn^  [.^136] 
kr«  of  the  house  of  commons  may  be  sued  by  bill  and  summons,  &c« 
as  well  as  b^  original  writ*.**  And  if  a  person  having  privilege  of  pai«o 
hament  be  in  the  King^s  Bench  prison,  a  declaration  may  be  nled 
against  him,  as  beine  in  the  custody  of  the  marshal ;  and  no  summons^ 
need  be  issued**  There  are  also  two  cases,  in  which  it  has  been  de* 
termined,  that  ^peer  of  the  realm  may  be  sued  in  the  Kine^s  Bench, 
bv  bm  and  summons.^  &c.  But  in  a  modem  case,^  it  was  the  opinion 
of  the  judges,  on  a  question  referred  to  them  in  the  house  of  lords,  that 
these  cases  were  not  to  be  considered  as  decisive  authorities  on  the 
subject;  though,  after  pleading  in  chief,  it  was  too  late  for  the  de-  ^- 
iendant  te  otgect  to  the  jurisdiction  of  the  <:onrt*^    It  seems  therefore 


«  And  fee  tiicftttBte  47  Geo.  III.  e.  40.  fiw  Hichardwny  E.  93  Gmv  HT.  K.  B. 

ateerinf  the  praetlce  of  ooorti  of  e^idty,  in  c  5  Dunif.  &  Eiitt,  361 .           * 

nite  in  vbicfi  members  of  ^arlfaimeiit  are  d  Say  Rc-p.  $3,  4.  Co«p.  844- 

dcfeadwktf.  e  3  H.   Ktae.  967.  999.  and  see  3  Bos.  It 

b  8  U.  BsfSL  1449.  S  Str.  734.  S.  C.  But  Pal.  7.  9.  C  &  J  W  f  a.  J 

nus  node  of  prooceding  is'not  sllewed,  as  f  See  alio  Bix».  Abr*  tit  Bli/^pl*  6.  and 

ifsiastoapEiTilefed, persons.    frhitw9rihw,  ifet^sfidpr, pi.  dU. 
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that,  notwithstanding  the  above  statute,  the  only  regular  mode  of  pro* 
ceeding  against  a  peer,  is  by  original  writ.*  And  if  a  peer  be  sued 
jointly  with  others,  by  bill  of  Middlesex^  the  court  will  set  aside  the 
proceedings,  as  against  the  peer>  But  if  an  Jrish  peer  be  sued  by 
bill,  the  court  of  Common  Pleas  will  not  set  aside  the  proceedings  on 
motion ;  but  leave  him  to  plead  his  privilege  in  abatement,*  It  was 
formerly  doubted,  whether  a  member  of  the  house  of  commons  was 
entitled  to  his  privilege,  when  sued  with  a  common  person  f  but  it 
is  now  settled,  that  his  privilege  shall  be  allowed  him.  And  where 
an  action  is  brought  against  a  peer  or  member  of  the  house  of  com- 
mons, jointly  with  other  persons,  the  original  writ  or  bill  should  be 
against  all  the  defendants ;  upon  which  the  peer  or  member  should  be 
summoned,  and  a  capias  issued  against  the  others. 

In  proceeding  by  original  writ,^  against  a  peer  or  member  of  the 
house  of  commons,  the    original    should   issue  into  that  county 
4  •  [*137]  where  the  defendant  lives ;  and  a  summons  is  made  out  there- 

on by  the  plaintiff's  attorney,  and  delivered  to  the  sheriff,  who  serves 
it  on  the  defendant  personally,  or  by  leaving  it  at  his  dwelling  house, 
or  last  place  of  abode.^  Before  or  on  the  quarto  die  post  of  the  return 
of  the  original,  the  defendant  either  appears  or  makes  default ;  for  he 
cannot  cast  an  essoin.*^  If  he  make- default,  the  plaintiff  may  syc 
out  a.  testatum  summons,^  or  (which  is  more  usual,)  a  distringas} 
and  after  that  (if  necessary,)  an  alias  or  pluries  distringas  ,*  upon 
which  he  may  move  to  increase  and  sell  the  issues,  as  was  formerly 
*  usual  in  other  cases;*  Or,  upon  an  aflSdaVit  of  the  personal  service 
of  the  summons,  he  may  proceed  by  entering  an  appearance,  in  the 
manner  pointed  out  by  the  statute  45  Geo.  111.  c.  124.  §  3."*  If  the 
sheriff  return  upon  the  distrinms^  <^c.  that  the  defendant  hath 
nothing  by  which  he  can  be  distrained,  the  plaintiff  may  have  a 
•    testatum  distringas  into  another  county."    And  after  a  summons  and 

'•  distringas  had  issued  against  a  privileged  defendant,  in  the  county 

where  the  action  was  brought,  but  in  wliich  he  did  not  reside,  and  of 
which  process  he  had  no  notice,  and  returns  were  made  of  non  est 
irvoentus  and  nulla  hona^  it  was  holden,  that  a  testatum  distringas 
might  regularly  issue  into  the  county  in  which  he  resided  and  had 
'  .  property,  without  any  new  summons  in  such  county.* 

^  The  distringas  and  other  subsequent  process  upon  the  origina', 

state  the  cause  of  action  at  large  ;p  and  must  be  made  returnable  in 
the  King's  Bench,  on  a  general  return-day,  ubicunquey  or  tohere' 

ft  2  H.  Bljc.  i^T.  299.  Lil.  Ent.  81.    The  e  For  the  form  of  a  ^^k^  for  an  origSnal 

^                  original  writ  and  process  against  a  peer  or  writ  ia  ctuCf  against  a  p«er  or  iiieraber  w  the 

r^                 meinlHir  of  tlic  house  of  oonimons,  is  the  house  of  eommoiis,  see  Append.  Chap.  V.  ^ 

*                    same  as  against  other  persons;  lor  which  1,  3. 

.^         vide  vpi>«:nd.  Chap.  V.  §  1, 4r^  ooij  that  in  f  2  Oromp.  146.  And  it  is  said,  that  a  peer 

tlie  original  writ  against  a  peer,  the  sheriff  or  peeress  cannot  be  attached,  but  should  be 

must  always  be  commanded  to  twnmon  him  brought  in  bj  nunmont.  1  Str.  235. 

by  good  suromoners ;  and'  after  deaeribing  g  Jinte,  125,  6. 

the  defendant  in  both  oases -by  his  proper  h  Append.  Chap.  V.  §  19. 

title,  thrse  words  must  be  added,  **  Kavtruf  .    i  Trye,  9-  Append.  Chap.  V.  §  3. 

**  privilege  of  parliament  ;'*  and  instead  of  k  Appends  Chap.  V.  §  4. 

nyirig  in  the  process,  *'  w  that  you  have  hU  1  Ante^  127,  8.  Append.  Chap.  Y.  §  6, 7,8. 

«  body:^  say  «  to  that  he  he,"  ^.  m  Fo9t,  139. 

b  3  Maule  Sc  Sel.  88.  a  Trye,  10.  127.  Append.  Chap.  Y.  §  S. 

I                            c  1  Moore,  410.  o  4  Elast,  162. 

I                          d  1  Tannt  856.  P  Tiye,  127.  Appead.  Chip.  V.  §  3»  lc«. 
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soever  tbe  kin^  shall  then  be  in  Er^land ;  or,  in  the  Common  Pleas^ 
before  tbe  king's  Justices  at  Westminster.  Each  succeeding  writ 
must  be  tested  on  the  quarto  die  post  of  the  return  of  the  preceding 
one;  and  there  must  be  fifteen  days  at  least  between  the  teste  and 
return."  •* 

If  the  defendant  appear  upon  any  of  these  writs,  he  should  enter 
his  appearance  with  ui%  filacer ;  and  when  the  purpose  of  the  writ  is 
*thus  answered,  the  issues  (if  any  have  been  levied,)  are  di-  [T138] 
rected  to  l>e  returned ;  or  if  §old,  what  shall  remain  of  the  money 
arising  by  such  sale  is  to  be  repaid  to  the  party  distrained  upon*^  Bui, 
the  plaintiff  in  such  case  is  entitled  to  his  costs;  And  where  he  had 
obtained  rules  for  selling  the  issues  levied  upon  a  dislringa^^  alias  and 
pluries^  and  also  a  rule  for  an  attachment  against  the  sheriff,  but  the  de- 
fendant appeared  befM-e  any  issues  had  been  actually  levied^  the  court  -^ 
ordered,  that  upon  payment  of  the  costs  of  issuing  the  writs,  the  rules 
should  be  discharged  ;  being  of  opinion,  that  these  costs  were  notto 
abide  the  event  of  the  suit,  but  were  to  be  paid  to  the  plaintiff  im- 
mediately, and  at  all  events,  whether  he  should  finally  succeed  in  the 
suit  or  not.* 


The  bill  against  a  member  of  the  house  of  commons,  is  a  complaint 
in  writing,  describing  the  defendant  as  having  privilege  of  par^ 
liammi  /*  and  concluclcs  with  a  prayer  by  the  plaintiff,  of  process 
to  be  made  to  him,  according  to  the  form  of  the  statute,  &c.  This 
bill  is  filed,  in  the  King's  Bench,  on  fqur-penny  stamped  parchment, 
with  the  clerk  of  the  oeclarations,  in  the  King's  Bench  office  :  And 
if  the  bill  be  filed  in  vacation^  for  a  cause  of  action  arising  after  the 
term,  there  should  be  a  special  memorandum^  stating  the  day  of  * 

brinring  the  bill  into  the  oflSce  of  the  clerk  of  the  declarations.  In 
the  CoQunon  Pleas,  the  bill  is  filed  with  the  filacer  of  the  county ' 
where  the  venue  is  laid:  In  the  Exchequer,  it  is  filed  with  the 
master:  And  the  first  jprocess  thereon,  in  all  Uie  courts,  is  a  writ 
of  summons  f  which  is  a  judicial  writ,  issuing  out  of  the  king's 
bench  or  filacer's  office,  or  office  of  pleas  in  the  Exchequer,  on  a 
proper  fracivty^  and  directed  to  the  sheriff  of  the  county  where  the 
venue  is  laia,  commanding  him  to  summon  the  defendant :  Or,  if  the 
defendant  reside  in  a  different  county,  the  plaintiff  may  sue  out  a 
writ  of  testatum  summons  into  that  county.^  Upon  one  or  other  of 
*these  writs,  the  defendant  should  be  summoned,  in  like  man-  [*139] 
ner  as  upon  the  original ;  and  if  he  dp  not  appear  within  four  days 
after  the  return  of  it,  is  subject  to  the  process  of  attachment  and  distrin- 
w,^&c.  If  he  appear,  his  appearance  should  be  en  tei*ed,  in  the  King's 
Bench,  with  the  clerk  of  the  common  bails ;  in  the  Common  Pleas^ 

• 

^^^^"•■™"  ^■^^■***^  « 

»  But  tee  the  autatct  18  Car,  I.  c  0.  §  7.       «  lim>.  K.  P.  »8i;  8  Mod.  S28.am1  tee  .\p- 

aiGecILciS.  V5.-flnte,  l«3.  pen«.  Chap.  V.  §  16,  17,18.  *- 

b  But,  10  Geo.  in.  e.  60.  §  4.  f  A  ppend.  Chap,  V.  §  15.  80. 

•  SBor.  !?795.  f /d:§19..And8ee4Eaat,  162. 

..'  Say.  Rep.  64.  and  see  Append.  Chan.       h  AppcD<].  Chap.  5.  S  21,  Sft. 
V.  Ul,  1«,  13, 14. 


p 
* 


*t 


•    • 


IS9  OF  THE  PBOCEEDINQS,  &e. 

-^with  the  filacer  of  the  county  into  which  the  summoM  iasued ;  or  k 
^  the  Exchequer,  in  the  appearance  book  in  the  office  of  pleas. 

^  The  writ  of  summons,  and  other  subsequent  process  upon  the 

kill^  differ  from  the  {Process  by  original^  in  the  following  particulars^ 
first,  that  they  do  riot  state  the  cause  of  action  at  large,  but  only 
require  the  defendant  to  answer  the  plaintiff  generally,  m  a  pUa  tf 
trespass  on  the  case^  to  his  damage  of,  ^c  (accordmg  to  the  plea,)  as  m    , 
can  riosonabltf  shew  that  thereof  he  ought  to  answer  ^  secondly,  thal^-^' 
.  they  are  tested  on  the  very  return,  and  not  on  the  gtiar/o  me  post   T 

"f  of  the  return,  of  each  other;  thirdly,  that  they  are  made  return-^ 

able  on  days  certain^  and  not  on  general  return  days ;  and  fourth- 
ly ly,  that  there  need  not  hefifieen  days  between  the  teste  and  return  of 
thero. 
^  il'  The  mode  of  proceeding  by  distringas^  against  persons  haying  priy* 
ilege  of  parliament,  being  lound  extremely  dilatory  and  expensive,  it 
^            "was  enacted  by  the  statute  45  Geo.  III.  c.  124.  §  3.  that  ^  when  any 
"^            ^  sununons,  or  original  bill  and  summons,  shall  be  sued  out  against 
f              ^  any  person  having  priyilege  of  parliament,  and  no  such  affidavit 
"^  shall  be  made  and  filed  as  therein  is  mentioned,  if  the  defendant  or 
»*              ^'  defendants  shall  not  appear  at  the  return  of  the  sununons,  or  within 
^  eight  days  after  such  return,  the  plaintiff  or  plaintiffs,  upon  affidavit 
'^  being  made  and  filed  in  the  proper  court,  of  the  personal  service  of 
^  such  summons,  which  affidavit  shall  be  filed  gratis^  may  enter  an 
^  appearance  or  appearances  tor  the  defendant  or  defendant^,  and 
*              ^  proceed  thereon,  as  if  such  defendant  or  defendants  had  entered 
*  his  or  their  appearance." 

The  defendant  having  appeared,  or  the  plaintiff  appeared  for  him 
according  to  the  above  statute,  the  plaintiff  proceeds  to  dedare 
[*l  40]  against  him.^  The  time  allowed  for  declaring  against  a  peer  of 
the  realm,  or  member  of  the  house  of  conunons,  is  the  same  as  in  other 
cases.  But  in  assigning  the  breach  in  assun^sit  against  a  peer  of  the 
realm,  the  plaintiff  must  not  charge  the  defendant  with  contriving  and 
froMAaUntly  intending^  craftily  andsvbtilly  to  deceive  and  defraud  him ; 
for  the  house  of  lords  have  adjudged  it  a  very  hi^h  contempt  and 
misdemeanor,  to  charge  a  member  of  their  house  with  any  species  of 
fraud  or  deceit.® 

All  fiirther  proceedings  against  peers  of  the  realm,  and  members 
of  the  house  of  commons,  are  the  same  as  against  other  persons  f 
only  it  should  be  remembered,  that  as  no  capias  lies  against  them, 
they  cannot  be  taken  in  execution,  unless  where  the  judgment  is  ob» 
tained  upon  a  statute  staple,  or  statute  merchant,  or  upon  the  statute 
of  Action  Bamelf  in  whicn  ca^es  a  capias  lies,  even  against  peers  of  the 
realm. 


•  9  Cromp.  146.  Trre,  1S7.  eommont,  after  appearanoe,  mO.  P.  see  id  h 

b  For  the  form  of  a  note  of  appearance  SS  and  for  the  entry  o'*  a  bill  a!id  proeesa  a- 

ibr,  and   hegioiuAg    o^    a    deebirHtion  hy  gainst  a  member  to  aate  this  atatnic^  in  K.  0* 

•r^^'fui/ against  a  peert  or  member  of  the  see  id.  §  i7, 

house  of  eommonsy  see   Append.  Chap.  y.  e  3  Cromp.  \^% 

§  9»  1(K  and  for  the  beginning  of  a  declara-  d  g  Mod  339. 

tiov  by  biU,  against  a  member  of  the  house  of  a  11  Kdw.  1. 

A 


v 


.4 


V 


AGAINST  COftrORjVTrOHS  ASD  HDNDREDORS. 

In  proccc')itig  againsl  a  Cnrjxnrnlioti,  tlie  process  kLuuM  he  ser^rdfl 
I  un^c  MiyoF,  or  other  head  oflieerf  and  if  ih^  defcudanu  do  ntw 
r  ajiprar,  bi-forf  or  on  the  qvarto  dit  post  of  ihc  pcturn  of  tlw  original,^ 
[  hf  an  nltormy  pcgubi-ly  upjioitilr^l,  (for  tlwy  c»nno(    appear   in^ 
I  person,'*)  ihc  next  proccsH  is  a  tUitrm^an,  which  alioiild  go  iuiiinn 
I  th<'in  in  iheir  (lublic  ciipacity?'  and  under  this  process,  die  SDCri 
r  UKiy  dislraiii  die  lands  and  goodsj  which  cotisiiiuie  ihc  common  stoc 
rcf  llie  corporation.''    If  they  hnve  neither  lands  norj>ood3,  ihtreKni 
"  "      ompel  ihcni  to  Hppear,  at  law  or  iii  etjuily,  but  only  in  parJ 
■"  for  it  is  a  rule,  thai  for  a  piiLlic  concern,  ilie  shrrill'  cannol 
B^any  private  person,  who  is  a  member  of  the  corjraration^ 
t  ppincipnl  statutes,  by  wliich  Htindredon  are  made  ['Hill 
Bole  for  damage)!,  are  first,  (lie  Bialuips  of  Hue  and  Cry,  1 3  EduM 
ft,  I.  9.S8Edw.  Ill.c.  n.  97El!z.  c.  13.  8  Geo.  II.  c.  16.  a; 
Hll.c.  24.  J  secondly,  the  if 'o(  act,  1    Geo.  l.stS.cIa.ja 
;  the  Bladt  act,  9  Geo.  I.  c.  23.''    hi  proceeding  aefainsl  k 
\  on  the  statutes  of  hue  and  rry,  it  seems  that  Ihc  prorcsl 
tevc  been  formerly  served  on  any  inhabitant  of  the  huiidredJ 
'  by  sliitute,'  ^  no  process  for  (ijipraronce,  in  any  action  t£ 
—r-    -- -  'a"'  "po"  'he  statutes  of  hue  and  cry,  or  either  of  them 
^^insl  liny  hundred,  slintl  be  served  on  any  inhabitant  thereof,  sav^ 
"only  npon  the  high  constable  or  hi£;ii  couswbies  ol'  the  htuidi 
"'trhercin  the  robbery  shall  hapDcn;  who  is  and  are  required  t 
*  cnirse  public  notice  thereof  to  fcc  given,  in  one  of  the  priiidp 
■markil  towns  within  such  h«nrlre<l,  on  the  next  market  day  a 
^he  or  they  shall  be  served  with  such  process;  or  if  there  shall 
*■     icn  to  be  no  market  town  within  tlie  hundi-ed,  then  in  some  par- 
"Siufch  within  ihe same  hundred,  immediately  aflerdivine[*H2} J 

Uf.  36T.   ftm.  in  Uum.   131.1     oiLerKi'nin,  In  ur  r,ji  il„;   nnyiooi 
"r-'by"'"--'-   '    ■  ■    '    "'" 
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"  service,  6ft  the  Suhd(^  next  after  his  or  their  being  served  with  such 
•*  process ;  And  he»  or  they  is  and  are  impowcrea  and  required^  to 
**  ent^r,  or  cause  to  be  entered,  an  appearance  in  the  said  action,  and 
"  also  defend  the  same,  for  and  on  bebalf  of  the  inhabitants  of  the  said 
**  hundred,,  as  he  or  ihey  shall  be  advised.'^ 

"  And  in  case  the  plaintiff  or  plaintiffs  in  such  action  shall  re- 
"  cover  and  obtain  judgment  therein,  then  no  process  of  executimi 
"  shall  be  served  on  any  paKicular  inhabitant  or  inhabitants,  of  the 

*  said  hundred,  or  any  franchise  within  the  precinct  thei*eof,  nor  on 
**  the  said  high  constable  or  high  constables ;  but  the  sheriff  or  his 
"  oflScer  shall,  upoii  the  receipt  of  any  writ  or  writs  of  execution  ta 
"  him  directed,  in  pursuance  of  the  said  judgnient,  instead  of  serving 
^  the  said  writ  or  writs  on  any  inlfiabitant  or  inhabitants,  cause 
^  the  sapie  to  be  produced  and  shewn  frralis  unto  two  justices 
"  of  the  peace  of  tne  county,  riding  or  division,  (whereof  one  to 
"  be  of  the  quorum^)  and  residing  within  the  said  hundred,  or  near 
"  unto  the  same ;  who  shall  thereupon,  with  all  convenient  speed, 
**  cause  such  taxation  and  assessment  to  be  made,  and  to  be  levied 
"  and  collected,  in  such  manner  as  is  prescribed  in  and  by  the  statute 
"  made  in  the  27th  year  of  the  reign  of  Queen  EHzabeih ;  in  which 

*  taxation  and  assessment  there  sheJl  be  provided  fcr  and  included, 
"  over  and  above  what  the  costs  and  cfewnages  recovered  by  the 
"  plaintiff  or  plaintiffs  in  such  action  shall  amount  to,  all  such  just 
"  and  necessary  expences,  as  any  high  constable  or  hiffh  constables 
"  of  any  hundred  hath  or  have  been  at,  in  having  aefended  any 
"  such  action  as  aforesaid,  claim  being  made  thereto,  and  an  ac- 
"  count  thereof  given  in  and  proved,  in  manner  therein  mentioned  \ 
"  and  the  simis  of  money  so  to  be  levied  and  collected,  shall  be 
"  paid  over  and  deKverea,  by  such  oflBcer  or  officers,  as  by  the  said 
"  statute  of  Queen  Elizabeth  are  to  levy  and  collect  the  same, 
"  within  tm  days  after  such  collection,  to  the  sheriff  of  the  county 
"  wherein  the  robbery  shall  happen,  to  the  use  and  behoof  of  the 
''  parties  respectively  entitled  to  receive  the  same." 

[*143]  In  following  up  a  writ  of  execution  to  its  consummation,  under 
the  statute  of  hue  and  cry,  8  Geo,  II.  c.  16.  which  the  subsequent 
statute  of  19  Geo.  II.  c.  34.  refers  to  and  adopts,  as  tlie  mode 
of  proceeding  in  case  of  a  penalty  recovered  by  the  executor  of  a 
revenue  officer  killed  in  pursuit  of  sraucjglers,  against  the  inhabitants 
of  the  hundred,  (or  of  a  Latht^  in  Acn/,)  it  is  sufficient  for  the 
sheriff,  to  whom  the  writ  had  been,  delivered,  to  return,  even  after 
the  expiration  of  sixty  days  given  hiip  by  the  act  to  return  the  writ, 
that  he  had  delivered  it  to  the  justices  of  the  peace  of  the  hundred^  &c. 
who  are  charged  with  the  duty  of  directing  the  levy  on  the  inhabitants, 
and  that  they  had  done  nothing  upon* it;  and  the  court  of  ICing's 
Bench  will  not  thereupon  attach  tne,  sheriff,  for  not  returning  tie 
writ,  but  the  next  proceeding  is  against  the  magistrates,  to  oijlige 
them  to  do  their  duty.*» 

By  the  Riot  act,*'  the  action  is  to  be  brought  against  any  two  or 

a  Ike  the  beginning  of  a  declaration  ngakiBt       ^  1 J  Eiut,  544. 
thUTulredort,  on  tlie  sututes  of  hue  ftod  err,        •  1  Geo.  I.  at.  S«  Q.  5.  §  6. 
'^c.  see  Appeod.Cbap.  Y.  §  30. 
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more  of  the  inhabitants  of  the  hundred,  in  which  the  damage  was  * 

Jone;  and  upon  this  act,  it  does  not  seem  to  be  necessary  to  proceed 

ky  original  wriu    But  upon  the  Black  act,*  the  action  is  to  be  brought 

against   the  inhabitants  of  the  hundred,  in  like  manner  as  upon  tne^ 

•statutes  of   hue  and  cry.    And  the  execution   upon    these  acts  is 

regulated  by  the  statute  22  Geo.  II.  c.  46.  §  34.  by  .which  it  is 

enacted,  that  "  no  writ  of  execution  to  be  sued  out  against  the  in* 

"  habitants  of  any  hundred,  on  any  judgment  obtained  by  virtue 

"of  any  act  or  acts  of  parliament  whatsoever,  shall  be  levied 

^'  on  any  particular  inhabitant  or  inhabitants  of  such  hundred ;  but 

"  the  sheriff  or  sheriffs  shall,  on  receipt  of  every  such  writ  cause 

^  tlie  same  to  be  produced  to  two  justices  of  the  peace,  in  such 

**  manner  as  is  directed  by  the  before-mentioned  statute  of  8  G^fh 

^U.;  and  that  thereupon  the  s^id  justices  shall,  in  thp  mamier  di- 

^  rected  by  the  said  act,  cause  a  taxatipn  to  be  made,  levied  and 

'^  collected,  for  raising  and  paying  as  well  the  costs  and  damages 

"  recovered  by  the  plaintiff  or  plaintiffs,  as  also  all  such  just  and  ne- 

''  cessary  expences,  as  any  inhabitant  or  inhabitants  of  such  hnor 

;^dred  shall  have  been  at,  in  defending  any  such  action;  the  same 

**  being  first  proved  on  oath,  and  the  attorney's  bill  being  first 

^  *iaxed,  in  such  manner  as  the  said  act  directs^  And  the  sums  L*  144] 

"  of  money  so  to  be  levied  and  collected  shall,  within  the  time  by 

^  the  said  act  limited,  be  paid   to  the  sheriff  or  sheriffs,  and  by 

^  him  or  them  paid  or  delivered  over  to  the  persons  entitled  to 

,^  receive  the  same,  without  any  deduction,  fee  or  reward." 

It  seems  that  under  this  act,  a  writ  of  execution  sued  out  by 
4e  party  who  has  recovered  damages  upon  the  Riot  act,  and  deliv- 
erea  by  the  sheriff  to  the  justices,  is  a  good  foundation  for  an  order 
to  levy  the  amount.^  But  it  has  been  determi|ied,  that  the  ordier 
of  justices  in  such  case,  directing  the  money  when  levied  to  be 

£ia  into  the  hands  of  a  banker,  subject  to  their  further  order,  is 
dJ*  It  seems  also,  that  the  order  for  levying  the  money  ought  to 
be  upon  the  inhabitants  of  the  /oiww,  parishesj  villages  and  hamlets^ 
pursuant  to  the  statute  of  27  Eliz.  and  not  upon  the  inhabitants  of 
ihe  districts  and  parishes  withb  the  hundred.^ 

•  9  Geo.  1. 0.22. 

^  5  Dorof.  k,  East,  341.  and  tee  2  Wms.  Sacuid.  423.  (I.) 
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Qp  THE  CAPIAS  BY  ORIGINAL,  and  PROCESS  op  OUTLAWRY, 
IN  THE  KING'S  BENCH,  and  COMMON  PLEAS. 

it  T  common  law,  the  defendant  was  not  liable  to  be  arrested  upon 
mesne  process,  for  civil  injuries  unaccompanied  with  force**  This 
immumty  of  the  defendant's  person,  in  case  of  peaceable  though 
fraudulent  injuries,  producing  great  contempt  of  the  law  in  indigent 
wrongdoers,  a  ca/wcw  was  allowed  to  arrest  the  person,  in  actions  of 
Uccount^  though  no  breach  of  the  peace  were  suggested,  by  the  sta- 
tutes of  Marlbridge^  (62  Hen.  III.  c.  23,  and  Westm.  2.(13  Ed.  I.)  c. 
11.  in  actions  of  debt  and  detinue^  by  statute  25  Eklw.  HI.  c.  17.  and . 
in  all  actions  on  the  coae,  by  statute  19  Hen.  VII.  c.  9*'* 

In  ordinary  cases  therefore,  if  the  sheriff  return  on  the  original 
writ)  or  process  of  attacIuQent,  that  the  defendant  has  nothing  by 
which  he  can  be  summoned  or  attached,  a  capias  may  be  sued  out,  in 
order  to  arrest  his  person.®  And  where  a  capias  lies,  it  is  i^ow  gene- 
rally issued  in  the  first  instance,  without  previously  suing  out  the 
original  f  in  like  manner  as  in  Chancery,  it  was  usual  to  issue  the 
subpcsna^  without  first  bringing  in  the  bill.^  The  capias  is  a Judicialt 
writ,  issued  by  the  ^lacer^  and  directed  to  the  sheriff  or  sheriffs  of  the 
same  county  as  the  original ;  commanding  them  to  take  the  defend- 
ant, if«he  be  found  in  theip  bailiwick,  and  safely  keep  him,  so  that 
they  may  have  his  body  in  court,  at  the  return  of  the  writ,  to  answer 
the  plaintiff  in  the  action  :  and  it  is  usually  called  a  special  awias  ad 
respondendum/  If  the  sheriffs  return  to  this  writ,  that  the  defendant 
is  not  found  in  their  bailiwick,  the  plaintiff  may  have  an  alias  or 

fluries  capias^  directed  to  the  same  sheriffs  commanding  them,  as 
e/bre,  or  as-  ofienimes  they  have  been  commanded,  to  take  the 
[*146]defendant,s&c. :  or  he  may  have  a  testatum  capias^  directed  to 
the  sheriffs  of  a  different  county,  (and  afterwards,  if  necessary,  an  alias 
or  pluries  testatum  capias^)  suggesting  that  the  defendant  ii^-ks  and 
franders  in  that  county.^    In  any  of  these  writs,  if  the  defendant  be 

•  3  C<K  12.  e  Tfye,  $9. 

b  3  Blao.  Com.  S81.  f  Append.  Ckap.  Vt  §  f-. 

e  Com.  Dig.  tH.  Pleader,  3  W.  flL  Gilb.  0.  «  Append.  Chap.  VL  ^^ 

3>.  14.  3  Blae.  C«bu  979, 4«i  h  /d.  §  4i 
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within  a  liberty  it  is  usual  to  insert  a  clause  of  non  omitias  f  which 
clause  may  be  inserted  in  the  first  process.  So  that,  under  particular 
circumstances,  it  may  be  necessary  for  the  plaintiff  to  have  recourse 
to  an  alms  or  pluries  testatum^  non  omitias^  capias  ad  respondendtim^ 
which  is  the  most  special  writ  of  any  against  the  defendant's  person  j 
and  commands  the  sheriffs,  as  before^  or  as  oftentimes  they  have  beeri 
commanded,  not  to  omit  by  reason  of  any  liberty,  but  to  take  the  de- 
fendant, &c.  it  being  testified  that  he  lurks  and  wanders  in  their  county. 
As  an  original  writ  cannot  be  issued,**  so  there  cannot  be  a  capias^  into 
a  county  palatine ;  but  on  an  original  writ  sued  out  in  another 
county,  a  testatum  capias  may  be  issued  into  a  county  palatine,  for 
bringmg  in  the  defendant. 

Li  a  personal  action,  brought  by  two  or  more  exetutors,  thiere  may 
be  summons  and  severance  ;  that  is,  if  one  or  more  of  them  will  not 
join  with  the  rest  in  prosecuting  the  action,  the  court  will  issue  a  writ 
of  summons  ad  sequendum  sim^if^^  and  upon  their  non-appearance  at 
the  return  of  it,  will  give  judgment  of  severance,**  sol^s  to  enable  the 
rest  to  proceed  without  them. 

The  process  upon  the  original  should  be  tested  in  the  name  of  the 
chief  justice,  or  senior  judge  of  the  court,  if  there  be  no  chief  justice. 
The  capias  should  regularly  be  tested  in  term-time ;  but  not  on  a 
Sunda^^  or  other  dies  non  juridicus :  And  where  the  plaintiff  means 
to  proceed  to  outlawry,  the  capias  should  be  tested  on  the  quarto  die- 
post  of  the  return  of  tlie  original,*  the  alias  on  the  quarto  die  post 
of  the  return  of  the  capias^  and  the  pluries  on  the  quarto  die  poH 
of  the  return  of  the  alias  f  and  there  must  be  fifteen  days  at  least 
between  the  teste  and  the  return  of  each  writ.^^  But  unless  the  plain- 
*tiff  mean  to  proceed  to  outlawry,  the  capias  may  be  tested  before  [*  1 4  7] 
the  original,  an3  even  before  the  cause  of  action  acci-ued,  provided  it 
be  actually  taken  out  afterwards ;  and  it  is  not  necessary,  in  other 
cases,  that  the  alias  or  pkiries  should  be  tested  on  th^' quarto  die  post  of 
the  return  of  the  preceding  writ  :**  for  as  the  mesne  process  never 
appears  on  the  record,  no  error* can  be  assigned  therein;*  and  the 
defendant  cannot  have  oyer  of  it^  so  as  to  plead  in  abatement.^  These 
several  writs  must  be  made  returnable  like  the  original,  in  the  King's 
Bench,  on  a  general  return  day,*  ubicunque^  or  whercsoet^r  the  king 
shall  then  be  in  England^  or^  in  the  Common  Pleas,  before  the  king's 
justices  at  Westminster^  in  the  same,  or  the  next  term ;  for  where  a 
whole  term  intenenes,  between  the  teste  and  return  of  the  capias,  it  is 
null  and  void  :"*  and  a  testatum  capias^  by  original,  made  returnable 
!  at  Westminster,  instead  of  "  wheresoever,  &c."  is  in'cgular."    The 

f  •  /d  §  5.  m.  K.  B. 

!                 b^nte,  lao.  iSW'iU.454. 

L                «  App^d.  Chap.  VI  4  6.  k  Per.  Cvr.  E.  1«  Geo.  UK  2  Ciwnp.  42. 

\              d  /dl  ^  7.  md  see  Bac.  Abr.  tit  Sunmuma  and  sec  1  Hns.  Sf  FuL  ri4L\  3. 

nd  Severancef  F,  1  And  u  tesiatuvi  cf//wVr*  In  the  Common 

*  1'nr^f  191  •  Pleas,  having  been  mndm  returnable  ftn  a  dsr 

'  Wn^ht  and  another^  v.  — ,T.  44  Geo.  ceiinin,  instead  of  a  ^'ne»ral  return  day,  w:i'8 

in.K.  B.  held  irrfgiilflr.    2  New  Ke]).  C.  I*.  l.'W.  and 

I                 t  Trye,  60.  S  Wifi,  117.  I  H.  Blae.  222.  see  5  Taunt.  iS3,  I  iVUrHli.  ?9{K  ^.  C. 

I             Boi  Ml!  the  statutes  16  Car,  L  e.  6.  §  7.  e4  m  2  BIhc.  Rep.  845.  .3  \Vii«.  341.  S.  C. 

«eo.  II.  c.  4«.  §  5.  ^nie,  123.  n  i  Chit.  Ucp.  523. 
k  TVright  andanothrr,  v.  — — ^  V.  44  Geo. 
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^process  by  original,  however,  may  in  general  be  amended,  as  well  a^         | 
the  process  by  bill.    Thus,  leave  has  been  given  to  amend  a  special         I 
tapias^  in  one  of  the  defendant's  names,  in  order  that  an  applicatioi^         | 
Blight  be  made  to  the  master  of  the  rolls,  to  procure  a  new  originaL* 
So  a  special  capias^  omittiiig  the  christian  names  of  two  of  the  de- 
fendants, was  amended  by  inserting  them,  though  there  was  nothing         < 
to  amend  by^  on  payment  of  costs.^    If  there  be  less  than  fifitm.         ] 
days  between  the  teste  and  return  of  process  by  original,  it  may  be         j 
fimended,  in  the  Common  Pleas  :^    And  where  a  capias  is  made         ' 
returnable  on  a  day  ctriain^  instead  of  a  general  return  day,  that         ^ 
court  will  allow  it  to  be  amended,  even  after  a  rule  nisi  obtained  to 
quash  the  writ  for  irregularity,  on  payment  of  costs.** '  But  the  courts 
will  not  in  general  allow  an  amendment  of  process,  to  the  prejudice 
of  the  bail.* 

Where  the  defendant  absconds,  or  keeps  out  of  the  way,  so  that 
be  cannot  be  arrested  or  served  with  process,  the  plaintiff,  on  the 
J*148]  return  (St  non  est  inventiis  to  the  pluries  capias^  may  have  a 
writ  of  ea%i  facias^  and  proceed  to  outlawry.^  Or  if  there  be  several 
'defendants  in  a  joint  action,  and  one  of  them  abscond,  or  keep  Qut  of 
ihc  way,  the  plaintiff  may  have  a  writ  of  exigi  facia^  against  that 
defendant  f  and  must  proceed  to  outlawry  against  Him,  before  he  | 
■can  go  on  against  the  others.**  In  declaring  against  .4.  upon*  a  joint 
•contract  by  A.  and  B*  it  is  not  enough  to  allege  that  B.  was  in  dii« 
manner  outlawed,  without  adding  that  he  was  outlawed  in  that  suit^ 
And  wliere,  in  a  joint  action  against  two,  it  appeared  that  one  of  the 
defendants  had  been  outlawed  upon  different  process  from  that  bj  \ 

which  the  other  was  brought  into  court,  and  no  connection  was  shewn 
between  the  several  writs  of  capias  against  each,  as  referable  to  the 
same  original;  as  where  one  was  outlawed  upon  process  by 
original^  tested  the  10th  Aprils  returnable  on  the  first  return  of 
Easter  term,  and  continued  regularly  down  to  the  time  of  the  oat- 
lawry,  and  the  other  was  arrested  on  a  special  testatum  capias^ 
issued  on  the  24th  April  in  Hilary  vacation,  to  which  bail  was  put 
in,  and  the  plaintiff  declared  agamgt  him  alone,  alledging  the  outr 
lawry  of  the  other  defendant  in  the  same  suit ;  the  court  of  King's 
Bench  set^side  the  declaration  for  irregularity.*^  But  an  allegation 
that  a  co-defendant  was  by  due  course  of  law  outlawed,  at  the  suit  of 
the  ))laintiff,  in  this  plea  and  suit^  is  sufficient,  without  a  proiU  patet 
per  recordumJ 

Ouflazoy^  in  civil  actions,  is  putting  a  man  out  of  the  protection 
of  the  law,  so  that  he  is  incapable  of  sumg  for  the  redress  of  injuries, 
and  may  be  imprisoned  ^  and  he  forfeits  thereby  all  his  goods  and 
chattels,  and  the  profits  of  his  lands ;  his  personal  chattels  imfwcC- 
0/c/i/ upon. the  outlawry,  and  his  chattels  rveoZ,  and  ibe  jHrofits  of  liie 

a  7  DurDf.  &  Eastf  299.  and  see  I  Bob.  h  f  3  Blac.  Com.  283.  GQb.  C.  P.  IS. 

Pul.  481.    2  Bos.  he  Pul.  li>9.  g  Tiye,  155. 

b  2  Smith  R.  .192.  h  1  Str.  473.    t  Wils.  78.   8  Str.  1^.   1 

c  3  Wils.  454.  'Z  Blac.  Rep.  918.  S.  C.    1  BUc.  Rep.  20,  4  Bra.  Pari.  Gas-  604.  &  C 

H.  Blac.  S91.  1  Bos.  »c  Pul.  34-2.  i  3  East,  141.  but    tec  Go.  LiL  128*  ^* 

<1  5  Taont.  853.    1  Marsh.  399.  S.  C.  35^.  b. 

e  S  New  Kcp.  C.  P.  135.     1  Chit  Rep.  k  15  East,  1. 

323'^tid  see  id.  374.  1  7  £««,  50. 
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lands,  when  found  by  inquisition.*     So  penal  were  the  consequence!^ 
of  an  outlawry,  that  until  some  time  after  the  conquest,  no  man  could    ^ 
have  been  outlawed  except  for  felony,  the  punishment  whereof  was 
death:  But  in  Bracion^s  tinie,^  and  somewhat  earlier,  process  of    *» 
outlawry  was  ordained  to  lie  in  all  actions  vi  et  armis;  and  since, 

}  *by  a  variety  of  statutes,  (the  same  as  introduced  the  capias^  [*149] 
process  of  outlawry  lic^  in  account^  dcht^  dtltnuc^  and  divers  other 

'         common  or  civil  actions,*  v 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waivtr  ;. 
for  as  women  were  not  sworn  to  the  law,  by  taking  the  oaths  of  alle-: 
giance  in  the  leet,  (as  men  anciently  were,  when  of  the  age  of  hDcht 
years  or  upwards,)  they  could  not  properly  be  outlawed^  or  put  out 
of  the  law,  but  were  said  to  be  waived,  that  is,  derelicta;,  left,  out,  or 
not  regarded.*  And  for  the  same  reason,  an  infant  cannot  be  out-  . 
lawed,  under  the  age  of  twelve  years.* 

Outl  awry  is  cither  upon  mesne  process  before,  or  upon  fiml  pro* 
(!ess  after  judgment.*"  Upon  mesne  process,  the  plaintiff  cannot  pro- 
ceed to  outlawry,  unless  the  action  were  commenced  by  original 
writ  f  nor  can  the  defendant  be  outlawed  after  judgment,  unless  the 
action  were  so  commenced :  therefore  where  the  defendant  was  out- 
lawed after  judgment,  in  an  action  commenced  by  bill  of  privilege, 
it  was  holden  that  process  of  outlawry  did  not  he,  as  there  was  no 
cojfnas  in  the  original  action.**  After  iudgment  the  plaintiff  may 
have  an  exigi  facias,  and  proceed  to  outlawry,  upon  a  capias  ad  ja- 
tisfaciendum  without  an  alias  or  plurics  ;^  because  the  defendant^ 
having  been  already  in  court  before  judgment,  and  having  conusance 
of  the  debt,  ought  to  pay  it  on  the  first  suing  out  of  tte  capias,  and 
his  not  performing,  the  judgment  is  a  contumacy,  for  which  he  is  put 
out  of  the  king's  protection.  And  no  writ  of  proclamaticn  is  re- 
quired upon  an  exigent  after  judgment,  but  only  upon  mesne  pro- 
cess.'^    In  the  Common  Pleas,  the  defendant  may  be  outlawed  on  a 

'  common  original  in  trespass  quarc  clausum  fregit,  or  on  a  special 
original  adapted  to  the  nature  of  the  action.'  But  in  the  Exchequer, 
the  defendant  cannot  be  outlawed,  as  the  plaintiff  cannot  proceed 

I         therein  by  original  writ."* 

j .  *The  writ  of  exigi  facias  is  a  judicial  Avrit,  made  out  by  the  [*150} 

filacer,  as  clerk  of  the*  exigents,"  in  the  King's  Bench,  or  by  the 

.         txigenter  in  the  Common  Pleas,  and  directed  to  the  sheriff  of  the 

» •       county  where  the  action. is  laid,**  commanding  him  to  cause  the  de- 
fendant to  be  required  from  county  court  to  county  court,  or  from 
'^sting  to  husting,  if  in  Lcnrfcn,*' that  is,  at  five   S2iccessixe^  county 

'  1  8a11t.  395.                                •  ml  Kricc,  Snp.  JInte,  36. 

^  Bract.  Ub,  V.p.  485.  n  Trye,  in  pvpf. 

«  Co.  Lit  12«.  \  Trye,  72.   Gilb.  C  P.        o  Fitz.  AUf.  tit.  Existent,  2C.  Bro.  .Abr.tit. 

'*.  Pott  S7,  ExigeiU  ^  Cupids,  1».   Ihcr,  295.  but  see  5 

4Lit§i86.Calit.  12?.  b.Ti7e,CC.  D:.c.    \br.  709.    Gilb.    C,  P.  IJ.    Crorap. 

*  Co.  lit.  12S.  a.  Jntrod,  100  semb.  contra, 

'  ?*D*^»  ^'^-  J*  1"  London,  Uie  bustings  are  bolden  once 

B  1  aid.  159.  eveiy  fortnight ;  on  wbich  accoant  the  ac- 

^  1  Leon.  3f9*  Cro>£IisB.  216,  tion  is  genttrally  laid  there,  when  the  JpluQ* 

»  Gab.C.P.lZ.Tiye,  77.184.  tiff  intends  to  proceed  to  outlawry.    Ti-ye, 

kCraJao.577.  C6. 3  Ler.  245.                                           A 

I  ilarnet,  320.  324.  d  Plowd.  371. 
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'1     •*  courts  or  hustings,  until  he  be  outlawed,  if  he  do  not  appear,  and  if 

he  appear,  to  take  him,*  &c.  This  writ  should  be  tested  on  the 
quarto  die  post  of  the  return  of  the  pluries  capias  before,  or  of  the 
.  tapias  after  judgment:  and  if  there  be  not  Jive  county  courts  between 
the  teste  and  return  of  it,  there  issues,  upon  the  sheriff's  return 
thereto,**  an  exigent  de  novo^  with  a  clause  (from  whence  it  is  called 
an  allocatur  exigqnt,^  directing  the  sheriff  to  *  allow  the  several 
county  courts,  at  which  the  defendant  has  been  already  required/ 
But  in  the  Common  Pleas,  no  txigenter  shall  receive  any  pluriti 
capias,  in  order  to  make  an  exigent  or  proclamation  thereon,  ocfore 
the  same  is  signed  or  stamped  by  the  clerk  of  the  warrants  or  bis 
deputy,  to  the  end'  it  may  thereby  appear  that  the  warrants  of  at" 
torney  therein  are  duly  filed  :*  and  therefore  the  practice  in  this  court 
is,  to  take  the  pluries,  when  returned  by  the  sheriff,  with  a  warrant  of 
attorney,  to  the  clerk  of  the  warrants,  who  will  mark  it,  on  being  paid 
for  filing  the  warrant.® 

In  addition  to  the  exigent,  a  writ  of  proclamation^  was  introduced 
hy  the  statute  6  H.  VIll.  c.  4,  which  requires  it  to  be  directed  to 
the  sheriff  of  the*  county  of  which  the  defendant  is  called  or  described 
in  the  original,  for  there  he  was  supposed  to  dwell ;  and  if  he  did 
not  in  fact  dwell  there,  he  mights  have,  avoided  the  outlawry,  by  the 
statute  of  additions.5  But  the  writ  of  procFamation  is  at  present  govern- 
[*151]  ed  by  the  statute  31  Eliz.  c.  3.  §  1.  which  enacts,  that  "  in  every 
"  action  personal,  wherein  any  writ  of  exisent  shall  be  awarded  out 
"  of  any  court,  a  writ  of  proclamation  shall  be  awarded  and  made 
"  out  of  the  said  court,  having  day  of  teste  and  return  as  the  said 
^'  writ  of  exigent  shall  have,  directed  and  delivered  of  record  to  the 
"  sheriff  of  the  county  where  the  defendant  at  the  time  of  the  exigent 
"  so  awarded  shall  be  dwelling ;  which  writ  of  proclamation  snail 
**  contain  the  effect  of  the  same  action  :  And  that  the  sheriff  of  the 
"  county,  unto  whom  any  such  writ  of  proclamation  shall  be  delivered 
"  shall  make  three  proclamations,  one  in  the  open  county  court, 
^'  (mother  at  the  general  quarter  sessions  of  the  peace,  in  those  parts 
"  where  the  defendant  at  the  time  of  the  exigent  awarded  shall  be 
^  dwelling,  and  the  third,  one  month  at  the  least  before  the  quirUo 
*'  exactus  by  virtue  of  the  said  writ  of  exigent,  at  or  near  the  most 
*  usual  door  of  the  church  or  chapel  of  that  town  or  parish  where 
^  the  defendant  shall  be  so  dwelling ;  and  if  the  defendant  shall  be 
**  dwelling  out  of  any  parish,  then  m  such  place  as  aforesaid,  of  the 
"  next  adjoining  parish  in  the  same  county,  and  upon  a  Sundty  im* 
"  mediately  after  divine  service,  and  sermon  (if  there  be  one),  and 
^  if  there  be  no  sermon,  then  forthwith  after  divine  service  :  and  thai 
^  all  oudawries  had  and  ^pronounced,  whereupon  no  writs  of  procla- 
"  mations  shall  be  awarded  and  returned  according  to  the  form  of 
**  this  statute,  shall  be  utterly  void  and  of  none  effect.**     This  wrk 

•  Trye,  113.  anti  tee  append.  Chap.  \L  e  Imp.  C.  P.  583. 

§  S.  fGilb.C.  P.  19.  Tnr«,llS.  TVt.  Srtv. 

b  Id.  §  9.  88.  and  see  Append.  Chap.  VI.  §  11. 

e  Ti7e,ll4.  Rast  Ent.  189.  SS5.  and  see  8  Drer»  214. 

^'                     Append.  Chap.  VI.  §  10.  h  lliisact  of  parliament  is  eoforo«d  hr 

%  R.  f  I.  «  &  3  Jac.  IL  C.  P.  and  see  R.  the  eourt  rules  of  M.  1054.  §  6.  K.  JH.  »d 

H.  14  4"  15  Car.  H.  r^y.  S.  C.  P.  ^tPj  VIO.  M.  IG54.  §  9.  C.  P. 
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should  have  the  same  teste  and  return  is  the  eocigent;  ^A  if  the  di^ 
'  fendant  reside  in  a  different  county  frdm  that  into  which-  the  eac^ttU 
issued,  the  writ  is  called  a  foreign  proclamation.^  The  sheriff  ^s  re* 
turn  to  this  writ  is,  that  he  has  caused  the  defendant  to  be  pro* 
claimed  5  and  that  either  generally,  according  to  the  effect  of  the 
statute,**  or  specially,  setting  forth  the  times  and  places  when  and 
'where  the  proclamations  were  made,*  When  the  exigent  and  writ  of 
protlamation  are  returned,  tTiey  should  be  taken  to  the  Jitaeer^  in  the 
king's  Bench;  but  in  the  Common  Pleas,  the  exigent  is  taken  to  the 
clerk  of  the  outlawries^  diud  the  writ  of  proclamation  filed  with  the  ca> 
genter. 

Upon  the  defendant's  being  put  in  exigent^  he  is  either  taken  by 
^he  sheriff,  appears  vohintarily,  or  makes  default.    If  he  be  [♦152] 
taken,  he  either  remains  in  custodv  of  the  sheriff,  or  gives  bail,  &c.  as 
upon  a  common  arrest.    Formerly,  if  the  defendant  had  appeared 
voluntarily,  at  any  time  before  the  return  of  the  exigent^  or  quarto  d£» 
jfosi  of  the  return  in  the  Common  Pleas,*  he  might  have  obtained  a 
writ  of  supersedeas^  from  the  filacer,  as  clerk  oi  the  supersedeases^  in 
the  King's  Bench,  or  from  the  exigenter  in  the*  Common  Pleas, 
on  entering  a  common  appearance  of  the  term  in  which  the  exigeni 
issued.**    In  the  Common  Pleas,  the  supersedeas  is  itself  an  appear* 
ance,  if  delivered  to  Ihe  sheriff  before  the  quarto  die  post  of  the  re- 
'  turn   of  the   exigent}    And   in-  that  court,  after  the  return  of  the 
exigent^  but  Whilst  it  rethained  in  the  sheriff's  hands,  and  before  the 
defendant  was  returned  outlawed,  the  court  made  a  rule  that  a  stt* 
persedeas  to  the  exigent  should  be  allowed,  on  payment  of  costs.*^ 
This  practice  of   ^nting  a  supersedeas  still   continues,  in    cases 
.  which  do  not  recjuire  special  bail.     But  upon  a  question  agitated 
^omc  years  ago  m  the  court  of  King's  Bench,  whether  in  a  case 
originally  requiring  special  bail,  if  the  defendant  stand  out  to  an 
fxfgcn/,*  he  can  come  m  and  appear  to  the  exigent,  without  putting  in 
special  bail ;  it  was  ruled  by  tne  court,  that  there  ought  to  be  special 
bail.     "  It  would  be  very  unreasonable,  they  said,  that  the  defen- 
dartt  should  gain  an  advantage,  by  standing  out  till  process  of  out» 
lawry  :  He  certainly  ought  not  to  he  in  a  better  condition  then,  than 
If  be  had  appeared  at  first."    And  accordingly  the  direction  given 
was,  that  the  filacer  should  not  issue  ^  supersedeas,  till  the  defen- 
dant had  put  in  special  bail."     So  in  the  Common  Pleas,  it  is  a  rule, 
that  '*  where  the  defendant  shall  abscond  to  avoid  being  arrested^ 
and  cannot  be  arrested,  although  the  plaintiff  shall  bond  fide  have 
used  his  best  endeavours,  for  that  purpose,  a  supermleas  shaJl  not  be 
issued  to  stay  the  proceedings  to  an  outlawry,  unless  the  defendant 

•  Anp«nd.  Chap.  VL  4  l«-  k  /</•  32^.  and  »ee  R.  M.  17  ran,  IT.  R.  E, 
fc/if.V*«.  «4Car.  II.^R,'l\*iJracai.  C.  P. 

•  /if.  4  !**•  *  '^^^  question,  at  stated  by  Sir  Jamet 
4  Caa.  Pr.  C.  P.  28.  JRvrrow,  was  whether tJ^defemlant,  tUmlinf^ 
a  Jd  ibid  out  to  an  outla-w^-y,  camvome  in  and  appear 
f  \pp«nd.  Cap.  VI.  ^  15.  and  for  Uie  tktr-  to  the  outla-wry,  without  patting  in  apecial 

VA  retym  thrreU),  see  m/.  §  16.  bail :  But  apon  inquirr,  it  appeara  to  have 

f  Trye,  in  Pref,  been,  as  8tat<'d  abovCy  iipon  the  exi^j^Wl,  he* 

h^L  67,  8.     Gilb.  C<  P.  19.    Fort.  3$^.    torewtlavny. 

Raniea,  326.  -  »  3  Bur.  I9'i», 

1  BAnie%  419. 
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'f 
&haU  have  first  put  in  special* bail ;  and  that  the  writ  of  suptrsaiftts 
\  f'l^S]  thereupon  issued,  in  case  special  bail  shall  not  afterwards  be 
perfected  according  to  the  course  of  the  court,  where  special  bail  is 
required  upon  arrests,  shall  be  void,  and  of  no  effect  to  stay  the  plain- 
tiflf 's  proceeding  to  the  outlawry :  but  the  same  may  be  eonc  on  witlf, 
from  the  time  of  such  default,  as  if  no  appearance  had  Been  entered 
or  special  bail  filed,  and  shall  not  be  deemed  irregular  or  erroneous,* 
by  means  of  such  interruption  of  the  proceedings,  by  p&tting  in,  and 
not  afterwards  perfecUng  special  bail  as  aforesaid/ 

If  the  defendant  be  neither  arrested  nor  appear,  but  make  def  ault^ 
at  five  successive  county  courts  or  hustings,  he  is  ofitlawed  if  a  man, 
or  if  a  woman  she  is  wavoed^  by  the  judgment  of  the  corqntrs^  or  of 
Xhi^  recordtr  in  London;^  and  the  j'udgment  of  outlawry  being 
returned  by  the  sheriff  upon  the  exigent^  the  filacer^  who  acts  as 
clerk  of  the  cuttawriea  in  the  King's  Bench,*  will  make  out  a  writ  of 
capias  utk^atum^  which  is  either  general  or  special^  and  may  be 
issued  into  any  county,  without  a  testatum  f  nor  is  there  any  occa- 
sion, upon  an  outlawry  after  judgment,  to  revive  the  judgment  by ' 
scire  fadas^  after  a  year  and  a  day/  But  in  the  Common  Pleas,  a 
writ  of  ccfpiatf  utlaeatum  cannot  be  sued  out  and  tested  after  die 
death  of  the  defendant,*  And  where  the  judgment  of  outlawry  was 
entered  after  the  plaintiff's  death,  the  court  held  that  a  capias  utla- 
'  gatum  could  not  regularly  be  issued,  without  reviving  the  judgment.** 

By  the  general  writ  of  capias  utlagatum^  the  sheriff  is  com- 
manded, "  that  he  do  not  omit,  by  reason  of  any  liberty  of  his  county, 
^  but  that  he  take  the  defendant,  if  he  be  found  in  his  bailiwick,  and 
"  him  safely  keep,  so  that  he  may  have  his  body  in  court,  on  agcne- 
^  ral  return  day,  wheresoever^  &c.  in  the  King's  Bench,  or,  in  the 
**  Common  Pleas,  before  the  king's  justices  at  Westminster^  to  do  . 
^  and  receive  what  the  court  shall  consider  of  /rtm."*  The  de- 
fendant being  taken  by  the  sheriff  on  this  writ,  either  grv^es  bail  to 
appear  and  reverse  the  outlawry ;  or  remains  in  custody,  until  he 
[*  1 5.4]  actually  reverse  it,  or  obtain  a  charter  of  pardon,  or  be  reliev- 
ed under  an  insolvent  act.^ 

At  common  law,  the  defendant  could  not  have  been  bailed,  when 
•  taken  by  the  sherift'  on  a  capias  ullagatum  ^  and  this  case  is  parti- 
cularly excepted  out  of  the  statutes  23  Hen.  VI.  c.  9.  and  13  Car,  II. 
,     staU  3.  c.  3.  §  4. ;  by  the  latter  of  which  statutes  it  is  expressly  de- 
clared, that "  no  sheriff,  &c;  shall  discharge  any  person  or  persons, 
"  taken  upon  any  writ  of  capias  utlagatum^  out  ot  custody,*  without 
"  a  lawful  supersedeas  first  had  and  received  for  the  same."""    But 
now,  by  statute  4  ^5  W.  &.  M.  c.  18.  §  4,  5.  "  if  any  person  out- 
^  ?  lawed  in  the  court  of  Kbg's  Bench,  other  than  for  treason  and 

ft  R  E.  ei  Gea  Iir.  C.  P.  h  Barnes,  3^5.  if  tee  id.  d$3. 

b  Co.  Lit  ^8.  b.  Gilb.  C.  P.  IS,  16.  and       i  Trye,  115.  ftoU  we  Append.  Chap.  JVL 

•ee  Append.  Chap.  VI.  §  9.  %  17, 18. 

e  Tryc,  in  pref:  k  i  Bur.  21 1 9.  21 27. 

d  Id.  63,  6.  Glib.  C.  P.  16.  I  Trje,  73.  3  Hur.  Ii84.  4  «ur.  25*0, 

«  1  Vent.  ^1.  Gitb.C.  P.  17.  m  And  see  i.  If.  tt  Car  I.  §  5.  \f.  1654.  h 

^.              r  Cro.  Eliz.  706.  %  Mod.  9:^^  Gilb.  C.  P.    9.  H.  15  <&- 16  Oav.  U.  M.  17  Car.  fl-.T.  < 

V           71.  /i^c.U.CP. 

f  (M.Pr.C.P.d6, 
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^  felony,  dhall  be  taken  and  arrested,  upon  any  captas  .utt^tgatiwi 
"  out  of  the  said  court,  the  sheriff  making  the  arrest  may,  m  iUl  cases 
^^  where  special  bail  is  not  reauired  h/  the  said  court^  take  an' 
^  attomey^s  engagement  under  his  hand,  to  appear  for  the  defendant, 
^  and  reverse  uie  outlawry ;  and  may  thereupon  discharge  the  de- 
"  fendant  from  such  arrest  :  and,  in  those  cases  Cohere  special  baU 
^  is  required  by  the  said  court^  the  said  sheriff  f^^M  and  may  take 
"security  of  the  defendant  by  bond,  with  one  or  more  sufficient  surety 
"  or  sureties,  in  the  penalty  of  double  the  sum  for  which  special  bad 
^  is  required,  and  no  more,  for  his  appearance  by  attorney  in  couct^ 
**  at  the  return  of  the  writ;  and  to  do  and  perrorm  such  things  as 
**  shall  be  required  by  the  same  court ;  ana  after  such  bond  takeni 
*  may  discharge  the  defendant  from  the  said  arrest :  Or,  in  case  the 
"  defendant  shall  not  be  able  to  give  security  as  aiforesaid,  before 
"  the  return  of  the  tori/,  he  shall  and  may  be  discharged,  whenever 
^  he  shall  find  sufficient  security  to  the  sneriff,  for  his  appearance  by 
**  attorney  in  the  said  court,  at  some  retm'n  in  the  ensmng  term,  to 
^  reverse  the  outbwry,  and  to  do  'and  perform  such  other  thing  and 
**  things  as  shall  be  required  by  the  said  court.'^  This  statute  has 
beea  construed  not  to  extend  to  criminal  cases ;  at  least,  to  nris4e« 
meanors,  after  conviction.'*^  And  even  in  civil  cases,  the  defendant 
cannot  be  bailed,  where  he  was  not  bailable  upon  the  process  to  out- 
lawry ^«  for  it  was  the  design  of  the  statute  to  put  him  in  the  same 
'condition  as  if  he  had  not  been  outlawed :  and  therefore  he  is  {*155]  . 
not  bailable^  when  taken  upon  an  outlawry  afier  judgment.  Neitheh 
upon  this  statute,  will  the  court  restore  goods  taken  upon  a  specif 
c^as  utlaeatum /^  but  they  will  of  course  be  restored,  upon  the 
reversal  of  the  outlawry.  A  bankrupt  having  been  arrested  after 
outlawry,  and  a  levy  made  on  his  goods  by  die  sneriff,  under  a  special 
writ  of  ccpias  utlagatum^  the  court  of  King^s  Bench  would  not 
relieve  him  on  motion,  in  a  summary  way,  from  such  arrest  and  levy, 
except  upon  the  terms  of  appearing  to  the  action,  and  putting  in  and 
perfecting  special  bail ;  altnourfi  the  plaintiff  had  also  proved  her 
debt  under  the  commission,  and  received  a  dividend,  after  which  she 
commenced  her  action  for  the  balance.''  And  it  seems,  that  bank- 
ruptcy and  certificate  are  no  grounds  for  discharging  a  prisoner  in 
custody  on  a  ccanas  utlc^atumi^ 

When  there  is  no  affidavit  of  a  bailable  cause  of  action,  the  sheriff  . 
is  authorized,  by  the  statute,  to  discharge  the  defendant,  on  an  attor- 
ney's unclertakmg  to  appear  and  reverse  the  oudawry.  But  where 
an  affidavit  has  been  made,  he  ought  not  to  l>e  discharged,  without 
riving  the  security  required  by  the  statute ;  which  is  not  a  common 
bail  bond,  but  a  bond,  with  one  or  more  sufficient  surety  or  sureties^ 
ior  appearance  by  attorney  al  the  return  of  the  writ,  and  to  do  and 
perform  such  things  as  shall  be  required  by  the  court  ^  that  is,  to 
put  m  and  perfect  bail  to  a  new  action,  plead  within  a  limited  time, 


•  SeeB.H.9Car.l.§3.aP^ 
k4HQrb3539. 

/4.4540. 
a  «  WiU.  ;1^,  Per  Cvr.  M.  30  Ge*.  IXL 
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e  Garth.  459.   1  Ld.    Uaym.  349.  S.  C. 
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put  the  pkbtiff  in  the  aame  oopdkaon,  find  such  like  matters.^  And 
It  is  not  necessary  that  the  affidavit  should  be  made  btfore  the  out- 
lawry^^^nor  the  sum  sworn  to  endorsed  on  the  capias  utlagahtm^ 
but  It  is  sufiicient,  if  there  be  an  affidavit  before  the  defendant  is 
diachai^ed :  the  court  having  determined,  that  process  of  outlawry  is 
nofwkhin  the  statutes  for  preventing  frivolous  and  vexatious  arreists.'' 
•  By  the  special  firrit  o.  capias,  utlagatum^  the  sheriiT  is  oom- 
manded  not  only  to  take  the  aefendantt  as  by  the  genercU  writ,  but 
r*156]  diso  '*  to  inquire,  by  the  oath  of  honest  and  lawful  men  of  bis* 
^  county,  what  goods  and  chattels,  lands  and  tenements,  he  hath,  or 
•*  had  on  the  day  of  his  outlawry,  or  at  any  time  afterwards;  and-by 
^  their  oath  to  extend  and  appraise  the  same,<according  to  their  true 
^  vahie ;  and  to  take  them  into  the  king's  hands,  and  safely  keep  them^ 
^  so  that  he  may  answer  (o  the  king  for  the  true  value  and  issaes  of 
^  the  same ;  maKing  known  what  he  shall  do  thereupon  to  the  court, 
**  on  the  return-day."* .  Upon  this  writ,  the  sheriff  is  to  impanel  a  ju- 
ry, who  are  to  make  inquiry  of  the  floods  and  chattels  of  the  defcndaiit, 
iocluding  his  debts^  or  chases  in  acdon,  and  also  of  his  kasAM  a&d 
Jreehold  lands  and  tenements ;  to  appraise  the  goods,  and  to  extend 
CM*  vakie  the  lands,  &c.  But  they  have  nothing  to  do  with  his  capy- 
holds  for  trust  property,**  Witnesses  may  be  sxApfOfuCd  to  attend 
the  execution  ot  the  inquiry;  and  when  made,  the  sheriff  is  to  take 
possession  of  the  goods  and  chattels  of  the  defendant,  and  of  the 
,  wa.¥e/toU  tenements  in  his  own  occupation:^  But  he  must  not  oust, 
pr  disturb  the  possession  of  his  tenants  ;*'  and  can  only  take  the  issms 
or  profits  of  nis  jfreehold  tenements,'  The  inquisition  should  set 
forth,  with  convenient  certainty^  the  ^^ppraised  value  of  the  goods; 
the  particulars  of  the  debts ;  of  what  lands^  &c»  the  defendant  is 
seized  or  possessed,  the  different  parcels^  in  whose  tenure^  and  of 
what  annual  i>a/ue,  beyond  reprizes.*^  But  the  inquisition,  being 
merely  an  office  of  instruction  or  information,  does  not  require  so 
much  certainh/  as  an  office  of  emtitlingJ'  And  if  the  lands,  &c.  be 
wndervalued^  there  tnay  be  a  melius  inquirendum*^ 

When  the  jrpecm/ writ  of  capias  uilagatum  is  returned,  it  should 
be  delivered,  with  the  inquisiuon  annexed,  to  the  filacer^  as  clerk  of 
the  exigents  and  onUfmri^f  in  the  King's  Bench,  or  to  the  clerk  of  the 
[*1 57]  outlawries  in  the  Common  Pleas,  and  afterwards  filed  in*  the 
,  office  of  the  eustos  brevium  j^  from  whence  a  transcmpt  is  sent  into 
the  Exchequer/    Out  of  this  court  there  issues  a  venditioni  expo' 

•  4  Bar.  S540.  3.  ^  10.  though  it  nitlter  leema  that  trutt 

^  4  Str.  U7S.  9. 1  Wito.  3.  S.  C.  Port.  39.    propprty  it  not  extendible  br  this  stntute, 
8.  P.  '      ^ 

«  3.  Bor.  1<M. 

4  Fovnet  ▼.  ^Oen^  M.  lu  Geo.  IL  eited  m 
3  Bur.  1483.  Bftmei,  392. 

«  Prfe,  115,  16.  Of.  Brev.  35.  3^#. 
BreO'  59,  4«  til.  Gnt^  559.*  and  tee  Ap- 
pend. Chap.  VI.  %  19. 

f  4  Co.  95.  Laae«  fl3.  Lutv.  329.  1513. 
QUb.  C.  7.  Wk  bat  lee  2  Uol.  Abr.  SOi.  1. 
€8.S«r.4a 

V  Parker,  19a 
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Buttee  the  itatote  Vfraudi^ 89. Car.  He       r€lUb.C.P.lS» 
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na»  to  sell  the  gooiis^*  a  scire  facias  to  recover  the  dtbts^  and  a  te- 
vari facias  to  levy  the  issues  and  jM-ofits ;  under  which  latter  writ,  the 
'Sheriff may  take  not  only  the  rent  and  moveables  of  the  party  outlawed, 
but  also  the  cattle  of  a  stranger^  levant  and  couchant  on  the  lands  ex- 
tended.* In  aid  of  these  writs  a  bill  may  be  exhibited  in  the  Exchequer 
against  the  outlaw,  to  compel  a  discovery  of  his  real  and  personal 
estate,  &:c.  cither  by  the  plamtifT,  to  enable  him  to  take  out  execution, 
or  by  the  attorney  general,  on  behalf  of  the  crown.**  And  it  is  said  to 
"be  tne  course  of  that  court,  upon  an  oudawry,  to  prefer  an  infiyrmatior^^ 
in  the  nature  of  a  trover  and  conversion,  against  him  that  hath  the 
goods  of  the  party  outlawed.*" 

•  The  money  raised  by  the  sheriff,  under  these  writs,  belongs  to  the 
crown  f  but  the  plaintiff  may  have  it  paid  to  him,  in  satisfaction  of  his 
debt  and  costs,  by  applying  to  the  court  of  Exchequer,  or  lords  of  the 
treasury:  and  ne  may  also,  upon  pelitimf  to  the  lords  of  the 
treasury,  obtain  a  least  or  grani^  under  the  Exchequer  seal,  of  the 
king's  right  to  levy  the  profits,8^  If  the  money  raised  by  the  sheriff 
do  not  exceed  the  sura  of  fifty  pounds,  the  court  of  Exchequer^  on 
-motion^  will  order  it  to  be  paid  to  the  plaintiff.  But  if  it  exceed  that 
sum,  the  plaintiff  must  pttitiqn  for  it  to  the  lords  of  the  treasury; 
stating  the  amount  of  his  debt,  a  short  abstract  of  the  proceedings, 
with  the  expcnces  he  has  been  put  to,  and  praying,  in  respect  there- 
of, that  the  attorney  general  may  be  authorized  %o  consent,  on  behalf 
of  the  crown,  that  the  money  remaining  in  the  sheriff's  hands  may  be 
paid  over  to  the  petitioner.*  TJiis  petition  is  referred,  by.  the  lords 
of  the  treasury,  to  their  solicitor  ;*  who  should  be  furnished  with  a 
^certificate  of  tne  proceedings  from  the  clerk  in  court,*'  ^nd  an  [*158] 
tijjidmit}  sworn  before  a  bairon,  of  the  amount  of  the  debt  and  costs  : 
%vhercupon  he  will  make  his  report^  which  shQuld  be  filed  with  the 
clerk  of  the  treasury.  A  warrant  is  then  issued,  under  the  king's  sign 
manual,  for  the  attorney  general  to  give  his  consent  to  an  order,  pur- 
suant to  the  prayer  of  the  petition :"  upon  which  a  motion  is  made  in 
the  court  of  Exchequer ;  and  the  attoniey  general  Consenting,  an  order 
is  framed  accordingly.**  This  order  must  be  engrossed,  and  put  under 
seal,  with  a  subpcma^  annexed  to  perform  it ;  and  the  sheriff  being 
served  therewith,  must  pay  over  the  money,  or  will  be  liable  to  an 
attachment.*! 

Having  thus  shewn  the  consequences  of  an  outlawry,  I  shall  proceed 
to  consider  the  mode  of  reversing  it,  where  the  party  outlawed  comes 
In  gratis^  or  in  consequence  of  an  arrest  upon  the  capias  uilagatum^ 
There  are  two  ways  of  reversing  an  outlawry ;  1st,  by  writ  of  error  J 

•  A|i|ien4.  Chap.  VI.  §  22.  and  Ibr  the  re-        k  Append.  Chap.  VI.  §  28.     ' 
torn  thereto,  see  id  §  23.  I  Id.  ^  'J9. 

h  Gilh.  C.  P.  lA.  1  Lotw.  .3.^.  mid.  §  .*K). 

.  •  1  Ld*  Rajro).  805.  aiwl  the  eatca  there  n  Id,  §  M.  * 

'Cited,  ID  the  latt  editiua.  « ■  o  Id  ^  .1?. 

d  Hardf.  9^  V  Id  ^  S3. 

•  1  Mod.  »a  4  Imp  K.  B.  448.  SCromp.  47. 

f  Append.  Chap.  VI.  ^  fi4b  r  Co.*  Ut.  «5t.   h    Trre,  73.  Tort  31. 

r  9  Hen.  VI  90.    «  Uol  Afar.  808.  Hardr.  Append.  Chap.  XLII.  §  4,  S.    And  for  the 

lOfi.  49S.  T.  Hflffn.  t7.  Gilb.  C.  K  17.  ibrnia  of  aMijrnmenta  of  error,  and  other  pr». 

h  Append.  Chap  VL  §  tf5,  6,  oeedinM»on  a  writ  of  error  contm  tta^s,  acpe 

•  Id.  ^97.                                              .  »Vi^4r,4«.'10ft. 
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rewritable  corcan  nobis  f  2dly,  by  motion^  founded  on  a  plea,  aCVe^ 
ment^  or  suggestion,  of  some  matter  apparent,  as  in  respect  of"  a  «*• 
persedeas,  omission  of  process,  variance,  or  other  matter  app>strent  , 

on  the  record:  and  yet,  in  these  cases,  some  have  holden,  tnatin 
another  term,  the  defendant  is  driven  to  his  writ  of  error.     Bvit  for 
any  matter  of  fact,  as  death,  imprisonment,  service  of  the  king,   &c. 
he  is  driven  to  his  writ  of  error^  unless  it  be  in  the  case  of  felony,  and 
there  in  fopoorem  vita  he  may  plead  it*     And  there  is  an  old  r^lc  of 
court,  in  the  Common  Pleas,  that  a  writ  of  error  shall  not  be  allo^^^ed, 
nor  any  record  reftioved,  or  writ  of  de  non  mohsiando  or  supers edea 
panted,  before  some  manifest  error  be  shewn  to  the  court,  in  teni- 
time,  or  in  vacation  to  some  of  the  justices,  and  by  them  alio  w^cd.^ 
It  seems,  however,  to  be  discretionary  in  the  courts  to  relievefcy  in^ 
tion,  or  put  the  parties  to  a  writ  of  error ;  and  of  late  years  they 
have  gone  further  than  heretofore  upon  motion,  the  more  cffectiia//y 
[•169]  to  expedite  justice,  save  expence,  and  preserve  the  credit  ana 
character  of  the  deifendant.*^ 

It  was  not  formerly  usual  for  the  courts  to  reverse  an  oudawr/ 
upon  motion,  for  error  in  fact ;  the  defendant  being  put  to  his  writ  q( 
erijpr  for  reversing  it.^   But  now,  where  it  appears  by  affidavit,  that 
he  was  imprisoned,^  or  beyond   sea,*  at  the  time  of   the  txigen^ 
awarded,  the  courts,  for  avoiding  circuity,  will  reverse  the  outlawry 
upon  motion,     And4n  a  late  case,  it  w^as  so  revei*sed  by  the  court  of 
Common  Pleas,  although  it  was  sworn,  that  the  defendant  went  be- 
yond sea,  in  order  to  avoid  the  progess.'*   On  a  writ  of  error  to  re- 
verse an'ouda\vry,  issue  being  joined  on  an  assignment  that  the  out- 
law was  beyond  sea,  at  the  time  of  suing  out  the  writ  of  txigmi^  and 
from  thence  until  the  time  of  pronouncing  the  'outlawry,  and  the 
plaintiff  in  error  having  proved  the  previous  proceedings,  and  tbat 
the  outlaw  was  abroad  at  die  dme  of  suing  out  the  exigent^  the  co^l 
of  Common  Picas  held  this  to  be  sufficient,  without  proving' the  ^^J^^ 
when  the  judgment  of  oudawry  was  pronounced,  or  that  me  <JeVeiv 
dant  Was  then  abroad.* 

At  common  law,  the  party  outlawed  must  have  appeared  ii^  P*  f 
*mi,  in  order  to  reverse  an  outlawry '5  ittiot  being  deemed  ^^^^^  fir 
for  him  to  appear  by  attorney^^  feut  now,  by  statute  4  &5  ^  .  *» 
M.  c.  18.  §  3.  for  the  more  speedy  and  easy  revei-sing  of  out}^'*''*^'^^ 
in  the  court  of  King's  Bench,  "  no  person  outlawed  therein,  fc^  ^J 
"  cause  matter  or  thmg  whatsoever,  treason  ai»d  felony  only  exa^f^  ^ 
**  shall  be  compelled  to  come  or  appear  in  person  m  the  said  ^^LJ* 
*  to  reverse  such  outlawry ;  but  shaft  or  may  appear  by  ati^^'^^ 

■  TiTP.r*.  k Cro.  Jfke.462.  Trye,?!,  2.  «  5*vV"«* 

b  hi  69.    118.  The$.   Brev,  60.  And  «ee  In  Uie  cate  of  French  v.  Jhortt  M.   ^^^   ik* 

AppiMul  Chnp.  VI.  §  34.  HI.  K.  H.  it  was  determined,  that  ^^  ^^oxe 

c  RA'.  i4  "'.117.  ^  4.  C.  P-  fendunt  must  appear,.  Intfore  l)e  6tt<^     ,  •  «ar 

d  'larncs,  .>24,  5.  toVeverse  an  ontlaurry  :  And  this  ^^^^ft^f' 

c  Garth.  4  9    I   Ld.  Rarin.  84§.  S»  C    «  recogaized  bv  the  court,  in  that  of'  ^''*^  sub- 

Str.  1178.  I  Wile.  S.  S.  C'  Barnes,  319,  90.  vUv.  Watkina,  14  Eaai,  S.'}6.     But  irt    *1,,,  ^ 

385.  W  Gfist,  6'/8.  lequent  eaae  of  Oraham  v.  /fenrtf^  I  ^^^/f«nt 

,  f  3  1'annt.  I4l  AM.  132.  the  eoort  held,  that  the  i\^^'^\er9^ 

t  4  Taunt.  691    1  Maule  4*  SeL  409.  and  need  not  appear,  before  he  moves  to  ^^  ,^it 

«te  Barnes*  3^5.                               t  an  onUawry  {  for  until  it  lie  n^versed,  ^ 

k  4  Taunt.  691*                       *  exists^  to  which  he  oan  appear, 
i  STanntSOe.  IM«nii.58«8*<S* 
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I  "  and  reverse  the  same  without  bail,  in  all  cases  except  where  fpecml  * 

"  bail  shall  be  ordered  by  the  said  court." 

♦Before  the  allowance  of  a  writ  of  error,  or  reversing  an  out-[*l(SO] 

lawry,  by  plea  or  otherw^ise,  for  want  of  proclamations^  the  statute  of 

Elizabeth'^  requires,  "  that  the  defendant  in  the  original  action  shall 
'  "  put  in  bail,  not  only  to  appear  and  answer  the  plaintiff  in  a  new 

"  action  to  be  conimcnced  for  the  cause  mentioned  in  the  former,^  but 
f  ^  also  to  satisfy  the  condemnation,  if  the  plaintiflf  shall  begin  bis  suit 

"  before  the  end  of  two  terms  next  after  allowing  the  writ  of  error, 
^  "or otherwise  avoiding  the  said  outlawrj^-"*    On  reversing  the  out- 

>  ^  lawry,  for  any  oiJi^  error  in  law  besides  the  want  ef  proclamations, 
I  *        it  was  long  unsettled,  whether  the  defendant  should  be  obliged  to 

§ut  in  special  bail.  In  the  earlier  cases  upon  the  subject,  it^  was 
etermined  that  he  should  r**  But  there  are  cases  to  the  contrary,  in 
t  t^e  time  ofHolt^  Ch.  J.*^ ;  and  in  one  of  them^  it  is  said,  that  if  the 
party  outlawed  come  in  gratis^  upon  the  return  of  the  exigent^  Sic* 
be  may  be  admitted  by  motion  to  reverse  the  outlawry,  for  any  other 
cause  than  want  of  proclamations,  without  putting  in  bail ;  but  if  h« 
come  in  by  cepi  corpus^  he  shall  not  be  admitted  to  reverse  it  with- 
out appearing  in  person,  as  in  such  case  he  was  obliged  to  do  at 
common  law,  or  putting  in  bail  with  the  sherift'  for  his  appearance 
upon  the  return  of  cepi  corpus^  and  for  doing  what  the  court  shall 
order-  In  two  subsequent  cases'^  however,  special  bail  was  put  in, 
•  upon  reversing  the  outlawry,  for  errors  in  law,  though  it  does  not 
appegir  but  that  the  party  came  in  gratis.  At  length,  in  the  case  of 
Strtcold  V*  Hampson^  the  court,  upon  considering  the  words  of  the 
4  &  5  W.  &  M.  c.  18.  §  3.  which  empowers  the  outlaw  to  appear  by 
attorney,  and  says,  "  the  outlawry  snail  be  reversed  without  bail,  in 
all  cases  except  where  special  bail  shall  be  ordered  by  the  court,"  de* 
clared  they  were  of  opinion,  they  had  a  discretionary  power  to  re- 
quire it  or  not ;  and  that  the  want  of  an  affidavit  before  the  outlawry 
.  was  no  objection,*  because  that  is  only  requisite  to  warrant  an  Arrest : 
*and  though  the  31  Eliz.  c.  3.  §  3.  be  the  only  act  that  expressly  [*161] 
requires  bail,  it  is  not  to  be  inferred  from  thence,  that  in  other  cases  it 
ought  not  to  be  insisted  on ;  for  that  act  makes  a  new  error,  and  the 
^  bail  upon   it  is  absolutely  to  pay  the  condemnation  money.     And 

L  accordingly,  it  is  now  settled,  that  on  reversing  an  outlawry,  for  any 
'  other  error  in  law  besides  the  want  of  proclamations,  the  bail  is  com* 
\         men  or  special^  in  Kke  manner  as  upon  tne  arrest.  • 

Where  special  bail  is  required,  it  need  not  be  put  in  before  the 
allowance  of  the  writ  of  error ;  but  it  is  well  enough,  if  put  in  at 

\  any  lime  before  the  reversal.*^     And  in  a  late  case  it  was  determined. 

■I  i  I  1 1       I     * 

t                •  31  Eliz.  c«  3.  4  3.  S  Salk.  496.  '  S  Salk.  496. 

^  The  renflon  aecmt  to  be,  that  the  (vroccss  f  2  Salk.  496. 

ia  determined  hj  the  outlawry;  at  J  conse-  g  WaU  Sf  Wotton^  K.  12  Gra  T.  cited  in 

^iicotljr  the  plamtlft'  cannot  declare  upon  it,  1  Wils.  4>.  Jlartin  4*  Duckettf  it  Str.  951.  9 

biit  muat  briiic  a.  new  action.    Cro.    Kin.  Baniard.  K.  B.  *29\S.  S.  C. 

7i*7,  but  tee    March,  9.  ^  vide  post,  Cliap.  h  '2  Str.    1178,  9^  I  \Vil8*  S.  S.  C.   an4 

[             XVL  Tor  a  fuller  note  of  this  case,  see  IS  £att> 

e  R.  M.  12  Geo,  I.  C.  P.  acqord,  624.  in  votit. 

.dUu    Uep.    dOl.    Carth.    459.    1    Ld.  i  ^nie,ny 

liajm.  349. 3. C.  Gilb.  C.  P.  19.                 •  ki  Ld.  Kaym.  C05.  2  Str.  951.  3  Bar- 

e  U  Mod.   54^.   1  td.  RayiD.  605.  S.  C.  nard.  ii,  13.  €98.  5.  C. 
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:  upon  a  writ  of  error  prosecuted  by  the  defendant  in  persm^  to 
3rse  an  outlawry,  in  a  civil  action,  for  a  common  law  error^  the 
>gnizance  of  bail  is  to  be  taken  in  the  common  alternative  form, 
►ay  the  condemnation  money  or  render  the  principal,  and  not  alh 
itely  to  pay  the  condemnation  money,"  as  in  the  case  of  reversina 
)utlawiT  upon  the  statute  31  EUz.  c.  3.  for  want  of  proclamations? 
1  though  in  that  case  it  was  said,  that  if  a  party  ask  of  the  court 
iterfere  by  motion,  where  he  has  no  right  to  their  interference, 
only  upon  error  brought,  they  may  impose  upon  him  what* terms 
f  thmk  just,  yet  in  a  subsequent  case,  the  court  of  King^s  Bench, 
n  motion,  reversed  the  outlawry  of  the  defen^^nt  in  a  civil  suit,  ^ 
account  of  his  being  beyond  sea  at  the  time  of  the  exigetU  t 
irded,  upon  his  putting  in  bail  in  the  alternative,  and  jpaying  all 
s;  including  any  which  might  have  been  incurred  in  the  pourt  of 
:hequer-*  So,  in  the  common  Pleas,  where  the  defendant  is  pf 
It  entitled  to  reverse  the  outlawry  on  error  brought,  the  court 
relieve  him  on  motion,  without  imposing  any  other  terms  than 
ment  of  costs,  and  putting  in  special  bail,  when  necessary,  or 
iering  the  defendant  :*'  And  the  recognizance  of  bail  in  that 
rt,  which  is  in  the  alternative,  to  pay  the  condemnation  money  or 
Qer  the  defendant,  as  In  the  King's  Bench,  may  be  taken  in  the 
;inal  cause.* 

•^162]  In  the  Coqimon  Pleas,  when  a  defendant  is  outlawed  on  a 
»mon  original  in  trespass  quare  clausufnf regit,  he  has  a  right  to  re-  • 
3e  it  at  liis  own  expence,  on  entering  a  common  appearance,  and 
Tnent  of  costs  :*"  But  special  bail  is  required  on  reversing  an  out- 
ry,  where  the  sum  in  the  original  amounts  to  JiJUm  pounds  or 
rairds.5  And-  in  that  court,  no  outlawry  shall  be  reversed,  after 
death  of  the  plaintiff  in  the  action,  without  the  .  defendant's  ap^^ 
ranee,  and  putting  in  special  bail,  if  required  to  the  executor  or 
ninistrator  of  the  plaintiff;  or  to  husband  and  wife,  where  the  wife 
Isif  a  feme  sole,  sued  the  defendant  to  an  outlawTy  before  mar-  , 
;e:  provided  the  plaintiff's  attorney  do,  within  fourteen  days 
T  notice  given  to  him  of  the  defendant's  intention  to  reverse  the 
lawry,  deliver  to  the  prothonotary  the  name  of  the  plaintiff's  execu- 
or  administrator.**  In  general,  an  outlawry  can  only  be  reversed 
n  payment  of  costs :  But  if  the  process  has  been  abused,  and 
le  subservient  to  purposes  of  oppression,  as  where  a  man  has  heou 
feiwed,  who  was  already  in  prison  at  the  plaintiff's  suit,*  or  being 
arge  did  notabscond,  but  appeared  publickly,  and  might  have  been 
ested  or  served  with  process,"*  the  court,  on  motion,  will  order  the 

tntiff  to  reverse  the  outlawry  at  his  own  expence. 

t0  ■ 

1<2  Enst*  62C-  4  Taint  591.  accord,    .  f  HariKs  9^\. 

JirUe.  160.  z  K.  T/^'/oc.  IT.  C  P.  Fol*raeHr,  ■pedal 
1  Maule  Sf  Bel.  409.  1  Bel.  4r  ^»  t'^t*  bail  w^sWQtreqain^YunlentbesumRm^xinT- 
rilbQt  see  IS  Mod. . '(45.  per  Bolt,  Ch.  e«l  to  ^wen/^  pounds  or  apiirards.  U.  H.  2* 
Salk.  496.  I  Ld.  Uajm.  349.  CattHi  Cnr.  I.  §  d.  R  M.  17  Car.  II.  C.  I*. 
PhiUipty.  JVarhtrton,  M.26(Wo.  Ul.  h  R.T.  S/acII.  C-  P.  and  see  Barnea, 
iv'ckY.  Farkisi,  K.  31  Geo.  111.  K.  B.  32.^S45. 

.K.  Q.  6ft  "8  East,  527.  and  sec  R.  M.  i  <l  Vent.  46.9Salk»  495.  Bame^r  321. 

^§  13.  K.  H    S  CVir.I.  §  S.C.P.  Cas.  k  T.  jon.  211.  Comb.  It.  12  Mwl.  413. 

::.  p.  211  Rarnca,S2e.  2  WiU.  I '27.  but  aee  Ca»  Pr.  C  P.  61. 

4  Taunt.  691.  I5t.  Bamet,320.  S.C  ItL  92t»2,  a 

Id.ibiA  ^ 
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In  tlie  CSommon  Pleas,  the  reversal  is  entered  on  the  same  roU 
where  the  exigent  is  awarded.^  And  on  reversing  the  outlawry,  tb6 
defendant  must  pa^  to  plaintiff  or  his  attorney,  or  leave  m  court  Ibr 
him,  the  full  ana  just  costs  of  suit  to  the  exigent :  And  where  the 
plaintiff,  by  virtue  of  such  outlawrv,  hath  taken  an  inquisition,  and 
extended  the  goods,  &c»  of  the  outlaw  into  the  king's  hands,  and  re* 
turned  the  same  into  the  Ebcchequer,  such  further  just  and  reason* 
able  costs  shall  be  taxed  by  the  prothonotary,  and  likewise  paid  to 
the  fdaintiff  or  his  attorney,  or  left  in  coiirt,  as  the  plaintiff  hatn  been 
at  in  taking  and  prosecutuig  the  said  inquisition,  before  any  certifr^ 
cate  of  such  reversal  shall  be  made  by  the  clerk  of  the  oudawries*^ 
Also,  where  an  oudawry  hath  been  transcribed  into  the  Exchequer, 
*and  process  itiade  out  thereupon,  and  afterwards  such  outlaw-r*163] 
ry  is  reversed,  before  anyjucigment  shall  be  entered  forremovmgthe 
lung's  hands,  and  the  party  outlawed  restored  to  his  possession,  the 
turoeecutor  of  the  oudawry  shall  be  paid  such  costs  as  shall  be  taxed 
oy  the  remembrancer  or  his  deputy,  for  the  proceedings  in  that  court.* 
But,  with  this  exception,  no  defendant  who  shall  appear  and  reverse 
an  outlawrv,  shall  upon  such  reversal  pay  for  costs  to  the  plaintifl^ 
any  sum  of  money  exceeding  the  usual  costs  of  the  exigent  in  the 
Common  Pleas,  together  with  the  fine  to  the  kine  upon  the  original 
writ,  if  any  was  paid  ;  and  all  further  costs  shall  be  respited,  until 
the  timeoi  signing  judgment  for  the  plaintiff,^ 

When  the  outlawrv  is  reversed,  or  the  defendant  has  obtained  a 
charter  of  pardon,  he  may  be  discharged,  if  in  custody,  by  writ  of 
supersedeas  f  and  his  property,^  if  taken  into  the  king's  hands, 
shall  be  restored  to  him,  by  writ  of  etmoveas  manus^  or  otherwise,  ac« 
cording  to  the  course  of  the  Exchequer.*  A  nd  where  a  sheriff's  officer, 
being  in  possession  of  the  tenant^s  effects  under  an  outlawry,  made  a 
distress  for  rent,  and  sold  the  goods  so  distrained,  and  afterwards  the 
outlawry  was  reversed;  it  was  ruled,  that  the  officer  was  liable 
to  pay  the  produce  of  the  goods  to  the  landlord,  in  an  action  for 
money  had  and  received.^  Where  the  defendant  has  obtained  a 
charter  of  pardon,  he  must  sue  out  a  scire  facias^  to  give  notice 
thereof  to  the  plaintiff,  in  order  that  he  may  further  prosecute  his  ac« 
tion,  if  he  think  proper.' 

Every  outlawry  determines  upon  the  death  of  the  party  outlawed : 
And  if  the  party  was  outlawed  in  a  civil  suit,  the  representatives  of 
the  oudaw  shall  have  restoration  of  the  land  seized,  or  of  the  personal 
effects,  if  they  remain  in  the  sheriff ^s  hands  undisposed  ot ;  but  io 
€riniiMd  cases,  oudawry  works  an  entire  forfeiture  of  the  outlaw's 
estate,  both  real  and  personal.  In  order  to  reverse  an  oudawry  on 
deaik,  there  must  be  a  certificate  from  the  minister  of  the  parish 
where  the  party  died  or  was  buried,  and  likewise  an  affidavit  of  his 

a  R.  H  8  Car,  h  §  4.  C.  P.  Vern.  312,  Banb.  105.  and  as  to  chattels ^^«r- 

b  R.  T.  S  Ja€.  IL  ami  aec  K,  M.  17  Car.  tonal^  see  5  Mod.  61. 

n.  C.  V.  g   I'rve,  90.  pott  1^4. 

«  R.  T.  1  W.  &  M.  C.  P.  Barnes,  984.  h  7*  l)urnf.  &  East,  S59. 

4  R.  T.  as  ear.  IL  C.  P.  1  Try e,  1.34.  154.  and  for  the  A>rm  of  thi» 

•  13  Car,  11  sut.  3.  e.  8.  §  4.  Trre,  189.  vrit,  and  of  the  return  tbareto^  see  Ap^ead 

ml  see  Append.  Chap.  VI  §.  35.  6'  Chap.  VI.  i  S$^ %  40. 

f  Astoahatlels  rtoi,  see  Gra.  Eliz.  278.  8 
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^death,  by  some  person  that  was  accjuainted  witli  him,  and  was  pre- 
sent at  the  death  or  burial ;  in  which  affidavit  the  party  should  be 
d^cribed  as  in  the  outlawry.  But  though  outlawry  determines  upon 
the  death  of  the  outlaw,  yet  before  the  kine^s  hands  can  be  amoved 
from  the  lands  or  goods  seized,  such  deatn  must  be  pleaded,  and 
judgment  entered  up  thereon  in  the  Exchequer,  upon  the  plea  being 
confessed  by  the  attorney  general.  And  in  like  manner,  if  the  out- 
lawry  be  reversed,  (whicn  must  be  done  in  the  court  where  the  action 
was  originally  brought,)  for  any  other  reason,  a  certificate  of  such  re- 
versal m>m  the  clerk  of  the  outlawries  must  be  pleaded  and  con- 
fessed, and  judgment  entered  up  thereon  in  the  Exchequer,  before  ,  ^ 
the  king^3  hands  can  be  amoved.  These  proceedings  are  in  na-  ^ 
lure  of  a  suggestion  upon  the  roll,  in  the  court  of  Exchequer ;  and 
Ae  judgment  of  the  barons  is,  ^^  that  his  majesty's  hands  be  amoved 
from  the  possession  of  the  premises,  &c.'^  The  plea  in  this  case 
may  be  put  in  by  any  person ;  for  though  the  judgment  be,  that  he 
fthall  be  restored  to  the  possession  of  me  premises,  yet  it  gives  no 
title  to  the  lands :  but  in  order  to  dischai^  the  sheriff,  the  judgment 
roll  must  be  carried  to  the  pipe  office,  that  a  quietus  may  be  made 
thereupon.  If  after  such  judgment,  any  difficulty  attends  the  get- 
ting possession,  a  writ  of  amoveas  manus  must  be  sued  out  of  the 
Exchequer,  directed  to  the  sheriff,  who  will  thereupon  deliver  pos- 
session.*' 


•  Append.  Chap.  \I*  §  37.  b  S  Sel.  Pr. 4S1>  fce» 
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Or  THE  BILL  OF  MIDDLESEX  akd  LATITAT,  Am  SUBS& 
QUENT  PROCESS  thereon,  m  the  KINGPS  BENCH ;  of  Tat 
CAPIAS  QUARE  CLAUSUM  FREGIT,&c.iN  the  COMBUM 
PLEAS ;  AND  OF  THE  PROCESS  IN  the  EXCHEQUER* 

J\  BILL  of  Middkaex  or  Latitat  is  the  ordinary  mode  of  com- 
mencing actions  in  the  court  of  King's  BencH,  against  unpri- 
vileged persons :  and  a  latitat  being  a  kind  of  original  in  tnat 
court,*  may  be  issued  in  the  first  instancy,  without  previously  suing 
out  a  hill  of  Middlesex.^  But  this  mode  of  commencing  acUons  i$ 
not  applicable  to  peers  of  the  realm,®  corporations^  or  hundredors  on 
the  statute  of  hue  and*  cry,  &c.  who  not  being  subject  to  a  capias^ 
must  be  sued  by  original  writ ;  nor  to  members  of  the  house  of  com- 
mons, who  for  the  same  reason  must  .be  sued  by  original  writ,  or  by 
hill  for  the  real  cause  of  action,  stating  them  to  have  privilege  of  par- 
liament. And  there  is  no  need  of  any  process  for  commencing 
actions  against  attomies  or  officers,  who  are  supposed  to  be  already 
present  in  court;  nor  against  prisoners  in  the  actual  custody  of  the 
marshal. 

The  bill  of  Middlesex  or  latitat  is  in  general  considered  merely 
as  process  to  bring  the  defendant  into  court.  It  may  therefore  be 
sued  out,  though  the.defendant  cannot  be  arrested  upon  it,  before  the 
cause  of  action  f  and  the  plaintiff  is  allowed  to  give  in  evidence  a 
*cause  of  action  arising  after  it  is  sued  out,  and  before  the  ex-  [*166] 
hibitine  of  the  bill,  as  well  in  the  case  of  bailable  as  serviceable  writs.* 
It  has  been  frequendy  ruled  however,  that  for  certain  purposes,  a  bill 
of  Middlesex  or  latitat^  out  of  the  King's  Bench,  may  be  taken  to  be 
in  nature  of  an  oridnal  writ  in  the  Common  Pleas  ;^  and  a  latitat^ 
even  without  a  biu  of  Middlesex^  if  properly  issued,  and  continuedf 

•  Garth.  953. 8  Ld.  Rutib.  8S3.  Cowp.  iSd.    pracipe%  in  which  the  deftndant  wm  itned 
b  %.  Rep.    156.    17S.    1   Sid.   SS.    6a    boron.    And  tee  3  ACaule  b  Set.  88.  antet 

CtfUi.  983.  f  Ld.  Hfirm.  88a  1  SCr.  550.  1.36. 

8  Str.  736. 9  Lil.  lUyro.  lUl.  3   C.  WiUes,       d  Cro.  Elii,  971.  QnK  Jae.   561. 1  Vent, 

958. 9  Bur.  961.  1  Blac  Rep.  915.  S.  C  98.  8  Mod.  3i.'i.  t  Wils.  149.  9  Bar.  967. 

%  Bor.  1941.*  1  BUe.  Rep.  319. 8.  C.  9  Blac.  Doug.  69. 4  Eait,  75. 

Rap. 995.  Foncac,  110. 9  Em1,337.  344.  e  Govp.  45i.  7  Damf.  k  East,  4.  4  Eart, 

•  5  EaaU  197.     In  tfaii  aaaa»  a   writ  of  75.  and  see  9  Wmi.  Saand.  1.  (1.) 
Mfla^iMnd  agaimt  a  tevr,  was  npeneded       t  Sly.  Rep.  156.  Garth.  933.  9  Ld.  Rajm. 
oiBiotiSqiBraindfldoQinsAce  4opro£^<  883. 1  WUt.  W- G«wp.  456. 
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• 

on  the  roU,  bas  been  holden  to  be  a  ^ood  commencement  of  tbe  suki 
to  avoid  a  plea  of  tbe  statute  of  limitations,*  or  a  Under  made  after 
suing  it  out.  It  was  indeed  said  by  Holt,  Ch«  J.  that  there  is  a  dif- 
ference  between  a  civil  action,  and  an  action  given  by  a  statute  ;  for 
in  the  first  case,  the  suing  out  a  latitat  within  the  time,  and  continu* 
ing  it  afterwards,  will  be  sufficient ;  but  in  the^other  case,  if  the  party 
proceed  by  6t//,  he  ought  to  file  his  bill  within  time,  that  it  may 
appear  to  be  upon  the  record  itself.®  But  upon  a  writ  of  error,  all  the  ' 
niches  in  the  ifxchequer  chamber  held,  that  a  latitat  is  a  kind  of  orig-  «J 
malin  the  King's  Bench*'  And  accordingly, in  two  subsequent cas*  1 
es,*  it  was  holden  to  be  a  good  commencement  of  the  suit  in  a  penal  ^ 

action.  Hence  it  appears,  that  a  latitat  may  be,  considered,  either  as 
the  conmiencement  of  the  action,  or  only  as  process  to  bring  the  de* 
fendant  into  court,  at  the  election  of  the  plamtifT.'  Though  if  it  be 
stated  as  the  commencement  of  the  action,  to  avoid  a  <em2er,  the  de- 
fendant may  deny  that  the  plaintiflf  had  any  cause  of  action  at  the  time 
of  suing  it  out  ;>  or  if  it  be  replied  to  a  plea  of  the  statute  of  limitations, 
the  defendant,  in  order  to  maintain  his  plea,  may  aver  the  real  time 
of  suing  it  out,  in  opposition  to  the  teste.^ 

Anciently,  it  seems,  the  process  in  trespass  in  the  King^s  Bench, 
was  founded  on  a  plaint  or  queritur^*  entered  on  the  records  of  the 
J*167]  court:  and  the  first^rocess  thereon  was  a  precept  in  nature  of 
an  attadwnmt  ^  upon  whicn  the  sheriff  returned,  either  that  he  had 
attached  the  defendant,'  or  that  he  had  nothing  by  which  he  could 
be  attached."'  On  the  latter  return,  if  the  defendant  did  not  appear, 
there  issued  into  Middlesex,  or  other  county  where  tbe  court  sat,  a 
precept  in  nature  of  a  ccpias,  commanding  tbe  sheriff  of  that  county 
to  take  the  defendant,  if  he  should  be  found  in  his  bailiwick,  and 
safely  keep  him,  so  that  he  might  have  his  body  before  the  king,  at4i 
certain  time  and  place  therein  mentioned,  to  answer  the  plaintiff,  in 
a  plea  of  trespass,^  &c.  This  precept  being  now  used  as  the  first 
process  in  trespass,  when  the  defendant  is  in  Middlesex,  is  therefore 
called  a  bill  of  Middlesex.  And  it  is  the  proper  process,  where  tbe 
defendant  resides  in  that  county ;  it  being  holden  that  a  latitat,  di* 
reeled  to  the  sheriff  of  Middlesex,  is  irregular.^-  If  the  defendant 
cannot  be  arrested  upon,  or  served  with  a  copy  of  this  process,  the 
plaintififmaysue  out  an  alias,^  dind  after  that  (if  necessary,)  a  phries 

»  Ante,  24t  5.  S  Wms.  Saonf*.  1.  (1)  Ring's  Bench  ;  and  the  profiu  arking  from 

h  Cro.  Car,  d&1«  1  Wilt.  141.  but  see  3  them  were  formerijr  lo  conHileraMe,  that 

Bm.  k  PuL  330.  they   were   alwajs   excepted  by  the  chief 

c  Garth.  2.S3.  justice,  out  of  the  grant  of  Uie  ofiioe  of  cmI49 

.  d  <  Ld.  Kayro.  8S.1.  Oowp.  456.  krevHtm.    Id  p.  98.  HK).    Sea  also  Rich.  Pr. 

•  Bridge9  t.   JCnapton^  and  HarSman  t.  K.  B.  24.  9  H.  Blac  971,  8. 

Hr/dtaker,  cited  in  S  Bur.  OSQ.  S  Bur.  1^43.  kTijc,  99.  Sut.  8  Elht.  c  8.    Browa« 

.Cowp.  454.  2B«8t,574.  Vade  Mectaii,  S'HS,  and  see  Append.  Chsp. 

f  Bui.  JV7.  Pri.  151.  i  Wils.  146.  Pag-h  VIL^S. 

▼.  Martm,  H,  S4  Geo.  IIL.  K.  B.  and  see  8  1  Append.  Chap.  VII.  ^  3. 

tkimt  k,  East,  628.  3  Wms.  Saand.  i:  (t .)  n  M  ^  4. 

glWilsLl4t.                *  nLL^avi. 

h  t  Bor.  950.  and  see  4  Esp.  Rep.  inn.  o  i  Maule  &  Sel.  442. 

161.  as  to  evidence  of  die  oommeiioenieot  of  p  Bat  an  omm  writ,  being  IbliBdad  «•  IIm 

the  aatioo,  k&  sheriffs  return  of  nan  eH  iiwwmt,  eannA 

i  Append.  Chap.  VII*  ^  L  In  Tire^  ju9,  be  sued  oat,  where  the  service  of  tlie  flnt 

JU,  pnUisbe<1  in  1684.  it  is  arid,  that  Aere  is  oMnplete.    Jhikm^  ▼.  ffMKvTT.  41 
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AND  LATITAT,  &c.  16T 

1>in  of  Middhstx ;  commanding  the  sherifl^  as  before^  or  as  oJienlime$ 
fae  has  been  commanded,  to  take  the  defendant^  &c/ 

But  if  the  defendant  be  not  in  Middksex^  the  plaintiff  must  sue 
out  a  writ  of  latitca^  or  testatum  bill  of  Middlesex^  directed  to  the 
sheriff  or  sheriffs  of  the  county  where  he  is  supposed  to  be,  reciting 
the  former  process  and  its  return,  and  suggesting  that  it  is  sufficiently 
testified,  the  defendant  lurks  and  secretes  himself  in  their  county** 
This  writ  may  be  issued  in  the  first  instance  f  and  if  it  prove  inef- 
fectual, the  plaintiff  may  sue  out  an  cdias,  and  after  that  (if  neces* 
sary,)  a  phtries  latitat,  or,  more  properly  speaking,  an  alias  or 
phtrits  cajnas,^  (for  these  writs  do  not  contain  any  testatum,  or  sug^ 
gestion  of  a  latitat ;)  and  the  pluries  may  be  repeated  from  time  to 
time,  till  the  defendant  be  arrested,  or  served  with  a  copy  of  it : 
♦Though,  according  to  some  books,'  there  must  be  a  new  lati-  [*168] 
tat,  after  four  terms  from  the  time  of  suing  out  the  first.  In  any  of 
these  writs,  there  may  be  a  clause  of  non  omitlas,  commanding  the 
sheriff  that  he  do  not  omit,  on  account  of  any  liberty  in  his  county, 
but  that  he  enter  the  same,  &c«<^  And  by  the  long  established  and  re- 
cognized  practice  of  the  court,  a  non  omittas  writ  may  be  issued  in  the 
fh^t  instance,  without  suing  out  a  previous  writ,  and  waiting  for  the 
sheriff's  return  of  mandavi  hallivo,  qui  nullum  dedit  responsum^  In 
actions  not  bailable,  if  the  plaintiff  sue  qui  tarn}  or  as  executor  or  ad' 
mmistrator,  or  assignee  of  a  bankrupt,  &c«  the  process  need  not  state 
the  special  character  in  which  he  sues. 

A  bill  of  Middlesex,  and  notice  thereto,  describing  the  defendant 
as  Mr*  A,,  without  stating  his  christian  name,  is  irregular*^  So  where 
the  christian  name  of  the  defendant  was  wholly  omitted  in  a  latitat, 
the  proceedings  were  deemed  irregular,  and  set  aside  on  motion  :' 
and  there  is  no  distinction  in  this  respect,  between  bailable  and  ser* 
viceable  process.*  Also,  it  is  a  rule,  that  every  subsequent  writ  should 
correspond  with  that  which  has  gone  before,  in  the  names  of  the 
parties :  Therefore,  where  an  action  was  brought  agamst  Bates  and 
another,  for  an  act  done  by  them  as  justices  of  the  peace,  and  the* 
iadtat  against  Bates  was  by  the  name  of  William,  and  the  alias  by  the 
name  of  John,  the  court  thought  the  proceedings  irregular,  and  set 
them  aside,  as  far  as  they  respected  BatesJ^  But  a  misnomer  may 
be  cured,  by  altering  the  writ,  and  getting  it  resealed,  before  the 
return  f^  And  where  process  is  sued  out  against  four  defendants,  one 
of  whom  is  misnamed,  it  may  be  served  upon  the  three  whose  names 
s^e  right,  and  if  the  name  of  the  other  be  afterwards  altered,  and  the 
writ  resealed,  it  is  good  against  all.® 

The  plaintiff  was  formerly  allowed  to  join  four  defendants,  for  "L 
separate  causes  of  action,  in  one  writ ;  ana  to  declare  against  them 

«  Append. Chap.VIL§ 9. S4.  i«Scr.  IfSS.  8  BIm*  Kep.7S3.  S  WUi. 

kTiye^M.  141.  S.C. 

«  App»d.  Chiip.yiL§  11.  St.  k ▼.  5mw,  E.  57  Geo.  III.  K,  B. 

d  Ante,  IftS.  1  Chit  Rep.  398.  fu.  J 

m  Append.  GlMp.  VII.  %  19. 51.  1  M,  397. 
i  BflM,  Hktrad.  1.  l*ne.  Epit  K.  B.  S.       mS  Darnf.  &  Eait,  660. 

Tammftutrt.  n  I  Cbit  R«p.  331. 

«  Append.  Chtp.  VS.  ^  96*  59.  operCw-.k,  55  Gea  IIL  K.  B.  1  Chit 

*9RMt»S30.  Kcp.39S./'a.; 
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^sev^rsdSy**  Aod  tjiis  is  still  allowed,  where  the  process  is  not  bailable.^ 
But  where  the  process  is  bailable,  a  plaintiff  cannot  now  join  several 
defendants  in  one  writ,  for  distinct  causes  of  action.^  And  if  the 
plaintiff  hold  two  defendants  to  bail  on  a  ioint  writ,  and  declare 
against  them  severally,  the  court  will  set  aside  the  declaration  and 
iubsequent  proceedings  for  irregularity.^ 

The  bill  of  Middlesex,  and  other  process  into  that  county,  are 
issued  out  of  the  bill  of  Middlesex  oflSce,  and  signed  by  the  clerk, 
but  not  sealed.  The  latitat^  and  other  process  mereon,  are  issued 
and  signed  by  the  signer  of  the  writs  in  the  King's  Bench  c^ce,  and 
afterwards  sealed  at  the  seal  office.:  The  clerk,  according  to  ancient 
orders,  was  imon  the  signing  of  every  writ  of  aiias  and  phries 
€apia$,  and  of  every  non  omittas,  to  subscribe  under  the  same. 
the  term  when  the  latitat  was  sued  forth ;  and  no  such  writ  coula 
be  signed  in  term  time,  before  a  note  was  delivered  in,  subscribed 
with  the  term  when  the  latitat  was  sued  forth,  for  the  entering  of  the 
same ;  and  in  vacation  time,  the  clerks  were  to  enter  every  such 
writ,  before  it  was  signed.^  At  the  time  of  issuing  the  bill  of  Mid- 
dlesex or  latitcUj  S/c  the  plamtiff's  attorney  should  deliver  to  the 
officer  a  pracipt^  or  note  of  instructions ;  together  with  a  mm»» 
fffndaufi  or  minute 'of  his  warrant,  duly  stamped."^  And  it  is  usual  to 
make  the  affidavit  of  the  cause  of  action  at  the  same  time,  before  the 
officer  or  his  deputy. 

In  point  of  form,  the  bill  of  Middlesex  and  Uitiiat^  ire.  are  commm 
OT  special.  Before  the  making  of  the  statute  13  Car*  II.  stat.  2.  c.  3* 
a  defendant  might  have  been  arrested  and  holden  to  bail  for  any 
sum  of  money,  upon  a  common  bill  of  Middlesex  or  latitai^  &c.  not 
expressing  the  particular  cause  of  action.  It  consequently  happened, 
that  he  was  frequently  arrested,  and  holden  to  bail  or  imprisoned,  for 
a  large  sum  of  money,  when  perhaps  there  was  no  real  plaintiff,  or 
[*170]  little  or  no  cause  of  action.**  To  remedy  this  miscnief,  it  was 
enacted,  that "  no  person  arrested  by  any  sheritt,  &c.  by  force  or  col- 
"  our  of  any  baUable  writ,bill  orprocess,issuingout  of  the  King's  Bench, 
^  wherein  the  certainty  and  true  cause  of  action  is  not  expressed  par- 
"  ticularly,  shall  be  compelled  to  give  security  for  his  appearance, 
"  in  any  penalty  or  sum  of  money,  exceeding  the  sum  of  firh/ 
"  pounds.'**  This  statute,  says  Mr.  Justice  Blackstone^^  (without 
any  such  intention  in  the  makers,)  had  like  to  have  ousted  the  King's 
Bench  of  all  its  iurisdiction  over  civil  injuries  witliout  force ;  for  as 
the  bill  of  Middlesex  was  framed  only  for  actions  of  trespass^  a  de- 
fendant could  not  be  arrested  and  holden  to  bail  thereupon,  for  breaches 
of  civil  contracts.    But  notwithstanding  this  statute,  the  defendant 


274.  and  see  5  Dunif.  4*  Ratt,  73S. 

e  11.  T.  1656.  rer.  I.  K.  B. 

f  I  Chit  Rey.  11&  ApiHsnd.  Chap.  Vlf .  I 
5.  8^  10.  18.  90.  S3.  2S.  97,  30. 3^  34. 

f  «5  Geo.  m.  e.  8i\  §  tS.  Mte^  110»  IL 


•  f 'Om.  Rep.  74.  4  Durnf.  fy  Eatt,  696. 

b  Yardky  t.  Bwrgeu,  T.  34  Gt^.  III.K. 
B.  4  Oamf  Sf  Rast,  697.  1  Boa.  fc  Pul.  49. 
1  M«nle  k  Sel.  5.5. 

e  Holland  t.  Jmfmton^  4  Darnf.  h  East, 
695.  HpOand  t.  ttichardt,  T.  99  Geo*  III.    and  see  Append.  Chap.  Ul.  §  3. 
K.  R-  4  DurnC  fie  East,  697. 1  Bos.  A>  Pul,       h  Seethe  preuQble  to Uie  statnlB. 
19.  49.  i  StaC  i^C«r.  IL  stat.  fi*«.fi.  ml 

d  4  East,  589.1  MauleA^Sel.  55.  1  Bns.    East,3()5,  6. 
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Slight  stiM  be  arrested,  afid  holden  to  bafl  npon  a  cofninon  biH  of  Mid- 
dlesex or  latitai^  &c«  for  any  sum  not  exceeding  firi^  pounds  :*  And 
where  it  was  for  a  larger  sum,  a  method  was  devised,  to  preserve 
the  jurisdiction  of  the  court,  and  at  the  same  time  to  authorize  an 
arrest,  by  inserting  m  the  process  son  ac  eiiam^  or  special  clause  be^ . 
ginning  with  these  words,  shortli^  describing  the  true  cause  of  action,. 
in  addition  to  the  general  complaint  of  trespass.^  Atnd  a  rule  of  court 
was  made  upon  this  statute,  that  no  attorney  should  make  any  pre- 
cept or  writ,  with  a  clause  of  ac  ttuLm,  &c.  against  any  heir,  executor 
or  administrator ;  nor  in  any  case  where,  by  the  course  of  the  court, 
special  bail  was  not  required*^ 

In  trespass  therefore,  and  other  cases,  where  the  defendant  either 
cannot,  or  is  not  meant  to  be  arrested,  and  held  to  special  bail,  the 
process  in  general  is  in  the  conmwn  form,  requiring  the  defendant  to 
answer  the  plaintiff,  in  a  plea  of  trespass.  This  description  of  the 
{dea  however,  though  it  was  heretofore  material,^  is  now  considered 
as  mere  matter  of  wrm :  Therefore,  where  a  motion  was  made  to 
staY  the  proceedings  on  a  bill  of  Middlesex,  which  was  in  debt  only, 
anu  not  in  trespass^  with  an  ae  etaMi  in  dtbt^  the  court  ordered  the 
biU  to  be  amended,  by  inserting  the  plea  of  trespassu^  In  a  sub> 
*sequentcase,*  where  the  bill  of  Middlesex  was  to  answer  the  [*171] 
plaintiff  in  a  plea  of  dtbt^  instead  of  trespass^  and  also  to  a  bill  to  be 
exhibited  in  a  plea  of  trespass  upon  the  case,  the  court  refused  to  grant 
a  rule  for  setting  it  aside,  on  the  authority  of  a  case,  which  was  read 
from  the  master^s  note  book,  exacdy  in  point.^  And  a  bill  of  Mid- 
dlesex, requiring  the  defendant  to  appear  before  us,  is  good«'^ 

Where  the  cause  of  action  is  of  a  bailable  nature,  and  it  is  intend- 
ed to  arrest  the  defendant,  and  hold  him  to  special  bail,  for  a  larger 
SQm  than  40/*  there  should  be  a  clause  of  ac  eiiam  in  the  process :  And 
in  such  case,  an  omission  in  the  ac  eHam  part  of  the  wnt,  of  the  sum 
for  which  the  defendant  is  arrested,^  or  that  it  was  due  on  promises,*' 
is  irregular,  and  he  cannot  be  holden  to  special  bail  thereon*  There 
are  also  some  cases,  in  which  the  cause  of  action  must  be  expressed 
ID  the  process,  though  the  defendant  be  not  arrested,  and  held  to 
special  bail :  Thus,  m  an  actbn  on  the  httery  act,  the  amount  of  the 
penalties  sued  for  must  be  specified  in  the  first  process ;  even  though 
the  defendant  be  not  holden  to  bail  thereon.^  And  where  a  writ  is 
sued  out  upon  a  recognizance  of  bail,  it  is  necessary,  by  rule  of  court,*^ 
that  after  the  words  ^  in  a  plea  of  trespass,^^  there  should  be  inserted 
the  following  clause,  ^'  and  also  to  a  bill  of  the  said  plaintiff, 
^against  the  said  dejfendant,  in  a  plea  of  debt   upon    recognizancty 

«  1  M.  Blac.  310.  Wroi.  Saund.  5S.  (1.) 

b  Trje,  l(>2,  S.  and  see  B.  H.  2  Geo. II-  li  Per  Cur,  H.  43  Geo.  HI.  K.  B. 

rar.  I,  «.  K.  B.  S  Will.  398.  S  EMt,  307.  9  i  fi  £att,S05. 
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d  2  Str.  107!2.  mR.  E.  15  Geo.  li.  K.  B.    This  rale  ap- 

•  1  BIm.  Kcp.  4S2>  plies  to  the  form  of  Uie  lutUat,  and  other  suh- 
f  2  Dcimf.  ^  Eaat.  515.  acqoent  procew.  In  a  tnll  of  Middlesex,  the 
f  M.  20  Geo.  HI*  K.  II.  The  laane  appli-    farm  b,«  in  a  plea^  4rc.  oecortHnff  to  ike  etm- 
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171  OF  THE  BILL  OF  1OD0LESEX, 

/^  accordme  to  Ae  custom  of  our  court  before  t»,  to  be  exkihited  ^  otherwise 
the  defendant  or  his  attorney  is  not  oound  to  accept  of  a  declaratioii 
in  debt  upon  such  recognizance. 

The  bill  of  Middlesex,  being  merely  a  preapt^^  has  no  direction  or 
teste.  But  the  writ  of  latitat,  and  other  subsequent  process,  should 
be  directed  to  the  sheriff  or  sheriflSs  of  the  county,  where  the  defen- 
dant is  supposed  to  reside  ;^  or,  if  one  of  the  sherifis  is  a  party,  to  the 
[*1 72]  other  ;•  or  if  both  sheriffs  are  parties,  to  the  coroner  /*  and  if  he 
also  l>e  a  party,  to  elisore  named  by  the  master  in  the  King's  Bench,* 
or  protbonotaries  in  the  Common  rleas/  And  a  latitat  cannot  be  di- 
rected to  the  sheriff  of  Middlesex ;  for  if  this  were  allowed,  a  bill  of 
Middlesex  might  never  be  issued«>^  It  was  formerly  holden,  that  a 
writ  of  latitat^  &c.  did  not  run  into  Wales^  or  the  counties  pa^ 
huine^  but  a  different  practice  now  prevails:*'  which  practice  is 
recognized,  as  to  Wales,  by  the  statute  13  Geo.  III.  c.  51.'  ;  and 
with  respect  to  the  counties  palatine,  the  true  meaning  of  the  ex- 
pression breve  domini  regis  turn  currit,  &c.  is  said  to  oe,  that  the 
court  cannot  write  directly  to  the  sheriff,  as  they  do  in  other  cases." 
In  a  county  palatine  therefore,  the  process  should  be  directed  to  the 
^  ^oper  officer;  as  in  Durham,  to  the  Bishop,,  or  his  chancellor;  in 
Cheshire,  to  the  Oumiberlain,  or  his  deputy ;  and  in  Lancashire,  to  the 
Outncellor,  or  his  deputy :"  And  an  alias  capias,  directed  to  the  sherifis 
of  the  city  of  Chester,  instead  of  the  chamberlain  of  the  county  pala- 
tine, directing  him  to  issue  his  mandate  to  the  sheriffs,  is  irregular,  and 
may  be  set  aside  at  the  instance  of  the  defendant.^  In  these  cases,  the 
mandatory  part  of  the  writ  is  different  from  the  common  form  f  and  if 
tbe  officer,  to  whom  it  is  directed,  refuse  to  receive  it,  he  is  liable  to  an 
attachment.^  In  the  Cinque  ports,  the  process  is  directed  to  the  Con» 
stable  of  Dover  castle,  his  depuihr  or  lieutenant ;'  and  in  Bemoick  up6n 
Tweed,  to  the  mayor  and  bailiflls  of  Benmck.*  In  the  isle  of  Ely,  the 
process  out  of  the  courts  at  Westminster  goes  in  the  first  instance  to  the 
sheriff  of  CSambne^e^^itre,  who  thereupon  issues  his  mandate  to  the 
bailiff  of  the  franchise.*  In  the  borough  of  Southwark,  it  is  directed 
to  the  sheriff  of  the.  county  of  Surr^,  who  issues  his  mandate  thereup- 
on to  the  bailiff  of  the  borough,  and  not  to  the  bailiff  in  the  first  in- 
tftance.° 

[*173]  The  latitat,  and  other  subsequent  process,  should  be  tested  in 
the  naine  of  the  chief  justice,  or  senior  judge  of  the  court,  if  there  be  no 
chief  justice ;  and  this  process,*'  as  well  as  the  ccpias  in  the  Common 

• 
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^  1  Will.  193.  •  Id.  §  17. 

1  T.  Itttn.  206. 1  Lev.  256. 291*2  Saund,  t  3  R'^st,  12S. 

198.  8.  C^mt  alio  Hed.  18.  Cro.  Jac  484.  «  14  Eait,  289.  and  ise  1  Chit  Rep.  S74. 

4Bul8t.  54.  156.  (b.) 

h  Doug.  21.1.  «  2  Bar.  967. 
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Pleas,'  may  be  tested  before  the  cause  of  action.  If  it  be  sued  out  in 
itrm  time,  it  is  usually  tested  on  the  first  day  of  that  term ;  though 
it  may  be  tested  of  the  preceding  one  :^  If  sued  out  in  vaca/ton,  it 
should  be  tested  on  the  last  day  of  the  preceding  ttrm;*  for  if  tested 
in  vacation,  it  is  altogether  void  :^  Ancl  in  all  continued  writs,  the 
alias  must  be  tested  the  day  the  former  was  returnable.*  A  bill  of 
Middlesex  may  be  stated  in  pleading  to  have  been  sued  out  in  vaca- 
tion,*" so  as  it  be  not  alleged  that  the  court  was  then  holden  at  WtsU 
minster  :^  and  it  may  be  stated  to  have  been  sued  out  of  the  court 
at  Westminster^  On  a  day  between  the  essoin  day,  and  the  quarto 
die  post ;  for  though  the  courts  do  not  actually  sit  on  the  essoin  day, 
yet  in  law  it  is  considered  as  the  first  day  of  the  term.*"  And  this, 
and  every  other  process  by  bill,  must  be  made  returnable  on  a  parti- 
cular  return  day,  or  day  certain^  in  term  time  ;"*  as  on  Monday^  or 
some  other  day  of  the  week,  next  after  the  preceding  general 
return ;  and  it  may  be  made  returnable  an.  the  general  return,  by 
specifying  the  day  of  the  week  on  which  it  falls,  as  on  Mandcy  in 
eight  days  of  Saint  Hilary,  &:c.^  But  it  must  not  be  returnable  on  a 
dies  non  juridiats ;  a?  on  a  Sunday^  the  feast  of  the  Purification  in 
Hilary  term.  Ascension  day  in  Easter  term,*  or  Midsummer  day 
(if  it  happen)  in  Trinity  term,  unless  it  be  on  the  Friday  next  after 
Trinity  Sunday,  in  which  case  it  is  dies  juridicus  by  the  32  Hen. 
VIII.  c.  21.**  And  Monday  next  after  the  Morrow  of  the  Holy 
Trinity  is  not  a  good  return  for  the  first  Monday  in  Trinity  term ; 
but  the  return  for  that  day  should  be  Monday  next  RftQv  eight,  days 
*of  the  Holy  Trinity."  It  should  also  be  observed,  that  «as  [*1 74] 
there  are  more  than  seven  days  be*l  ween  the  morrow  of  All  Souls,  and 
the  morrow  of  Saint  Martin,  in  Michaelmas  term,  the  day  before  the 
morrow  of  Saint  Martin,  being  the  11th  of  November,  is  not  the  day 
of  the  week  next  after  the  morrow  of  All  Souls ;  and  therefore  on 
this  day,  the  bill  of  Middlesex,  or  other  process,  should  be  made 
returnable  on  Monday  (or  other  day  of  the  week,  being)  the  feast 
nf  Saint  Martin.  There  is  no  necessity  for  any  particular  number  of 
<3ays  between  the  teste  and  return  of  a  latitat^  or  other  process  by 
bill :  even  one  was  formerly  deemed  sufficient  ;**  and  it  may  be  now 
sued  out  on  the  very  return  day.^ 

The  ordinary  mode  of  commencing  actions,  in  the  court  of  Com- 
mon Pleas,  is  by  a  writ  of  capias  quare  clausum  fresit ;  which  is 
founded  on  a  supposed  original,  and  answers  to  the  bill  of  Middlesex 

•  I  Boa.  it  Pnl.  343. 2  Bob.  4"  P^^*  235.  ^hcmxion,  wns  ];oliljn  to  be  in*fcgular;  and 
b  5  Trtiinl.  fif»4.  that  the  oliji-ciloii  could  not  be  waived  by 
c3  Kr-h.  214.  T.Jon.  U9-     1  Ventr.  ^3.     the  dcfendmit :  But  as   he  bad   promUetl  to 

'i  Bill".  y62.  take  no  advautHpc,  the  court   si't  aside  the 

d  ^  Bur.  $ri4,  967.    5  Bar.  2588-  SBlftc.     prficerdings  without  costs,  and  oa  the  terms 

t.  68n.  S.  C.  of  no  action  l»ciug  bro«iglit. 

?S;dk.  6«>Q.  ™'-2  Inst.   2f)4,   5.   Cro.   Jac  16.   S   Bulst. 

•  15  £151,378.  242.  7  Mo<l.  17.  6  Mo<».  *J.s.».  1  Blac.  Hep. 
g  2  Id.  Raym  1557.  irl'J-  an. I  see  II.  T.  S.5  Gia  HI.  K.  B. 

Ii  8  Dui-nf.'^  Bust,  183.  »  5  Last.  '^Ol.   1   Smith  R.  4tJ.i.  S.  C.  and 

I  I  Sir.  399.  sec  I  (Miit.  Rij».  3'2.3.  (  a   ) 

k  Am>end.  Chap  IV.  §  26-  o  G  Str.  917.  «  Barnarrtist  K.  B  6«.  S.  C. 

I I  Chit.  Rep.  400.  In  this  cases  bill  of  P  4  Durnf.  i!(>iEa8t,  6l<».  but  see  t2  Ld. 
lidfRnMex  returnable  "  on  Thur^dcy  next    Ra)  m.  772,  'Z  Salk.  4S1.  7  Mod.  IS.  S.  C. 

sftcr  Easter  dari"  irhichvas  the  day  of  the 
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*or  hUiUU  in  the  Kinjj's  Bench.*  *  This  writ. is  holden  to  be  a  good 
commencement  of  the  suit,  so  as  to  avoid  a  plea  of  the  statute  of 
limitations  ;^  and  in  point  of  form,  it  is  comtnon  or  speciaL  Where 
the  cause  of  action  is  not  bailable,  it  is  in  the  common  form,  com- 
manding the  sheriff  to  take  the  defendant,  &c.  to  answer  the  plain- 
tiff,  of  a  plea  wherefore^  xvith  force  and  arms^  the  close  of  the  plmn- 
tif^  at^  &rC.  he  broke;  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  platntiff,  and  against  the  peace^  irc.^  And  thede- 
fendsmt  may  be  arrested,  and  holden  to  special  bail,  upon  a  common 
writ  of  caputs  muire  clausum  fregit  in  the  Common  Pleas,  for  any 
sum  not  exceeaing  40/*^  But  in  general  where  the  cause  of  action 
is  of  a  bailable  nature,  an  ac  etiam  is  inserted  in  the  process,  or 
special  clause  beginning  with  these  words,  as  in  the  bill  of  Middlesex 
OT'latitat  in  thQ  &ng^s  Bench,  shortly  describing  the  real  cause  of 
action.®  It  is  not  necessary,  however,  in  this  court,  that  a  clause  of 
ac  etiam  should  be  inserted  in  the  prmcipe^  or  instructions  for  the 
writ,^ 

{^^nbl  If  the  defendant,  in  a  bailable  action,  cannot  be  taken  on  the 
first  writ,  before  it  is  returnable,  the  plaintiff  may  have  one  or  more 
writs  of  capias  by  contintumcey  in  order  to  arrest  him  in  the  same  coun- 
ty ;  and  need  not  sue  out  an  alias  or  pluries  capias.^  And  if  a  ccqnas 
by  continuance  be  (e^^ed  on  the  same  day  as  the  original  capias^  a 
new  original  capias  may  be  sued  out  to  warrant  it,  though  such  new 
original  bear  <e5/e  before  the  cause  of  action  accrued*^  It  wasfoi^ 
merly  necessary,  where  tlie  defendant  resided  in  a  different  county  I 
from  that  in  which  the  plaintiff  meant  to  lay  the  venue,  to  sue  out  a  - 
capias  into  the  latter  county,  and  then  a  testatum  into  the  other  ;* 
for  the  plaintiff  lost  his  bail,  if  he  declared  in  any  other  county  than 
that  in  which  the  capias  issued,  as  is  still  the  case  by  original  in  the 
King's  Bench  '^  but  a  rule  having  been  made  in  the  Common  Pleas,^ 
that  "  where  the  defendant  is  arrested  by  virtue  of  a  capias  ad  re- 
spondendum in  any  county,  and  bail  is  put  in  thereupon,  the  plaintiff 
may  declare  in  a  different  county,  without  its  being  deemed  a  waiver 
of  the  bail,*'  it  is  now  usual  to  sue  out  a  capias  at  once,  into  the 
county  in  which  the  defendant  resides ;  and  where  he  cannot  br 
founcf  in  that  county,  the  plaintiff's  attorney  may  sue  out  a  capias,  or 
testatum,"^  into  another.  Where  the  first  capias  issued  on  an  affi- 
davit of  debt  sworn  before  and  filed  with  the  filacer,  if  a  second 
ciwias  issue,  there  must  be  a  new  affidavit  of  debt,  sworn  before  and 
filed  with  the  filacer  of  the  second  county ;"  the  statute*  requiring 
that  the  affidavit  should  be  sworn  before  the  officer  who  issues  the 

»  Jnte^  105.  1 1 9.  for  which  iee  Append.  Chap.  1^11 .  ^  5^2.  5 4. 

b  tSLil.  Rai'in.  tSO.  WiUeSf  258.  3  BUc.        h  i  B«i9.  t^Pul  Si2. 
Rep.  t^.  3  Wils,  465.  &  C.  i  For  the  form  of  a  tciiaium  cHpitf,  in  C. 

0  Ag>eDd.  Chap.  VII.  §  52.  P.  see  Append.  Ch«p.   VII.  §  3«.aod  for  the 

d  I  H.  BUe.  319.  like  writ,  into  a  oouiitj  palatinr,  see  id.  % 

c  Append.  Chap.  VIl.  ^  54.  And  dtr  the  6*2. 
forma  of  ac  etiam  in  C.  P.    aee  m/.  §  62, 3»       k  3  Lev.  235.  R.  E.  2  Goo.  II.  ("aj.  K.  B. 
tee.  1  R.  H.  22 Geo.  III.  C  ?•  1  Moore,  514. 

f  2  Taont.  161.  bQt  aeeBameis  117*  eon-       m  'i  B(m.  k  Pul.  516. 
tra.  n  2  Moore,  192.     1  Mi^ule  fy  Scl.  2S(k 

g  Imp.  C.  P.  1 54    The  capiai  bjr  continu*  Accord,  but  see  S  Taunt*  161. 9tmb,  contra, 
ance  n  m  the  came  form  as  the  first  capiat  ;       o  |2  Geo.  I.  c  29*  §  2* 
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process,  or  Ais  deputy ;  but  where  a  testatum  capias  issues,  a  new^^ 
affidavit  seems  to  be  unnecessary  :■  And  an  original  ciniu»,  cannot 
regulai'Iy  issue  into  a  county  palatine  *f  but  the  defendant  may  be 
arrested  there  on  a  testatum  capias.  In  any  of  the  foregoing  wnts,  if 
the  defendant  reside  within  a  liberty,  there  may  be  a  clause  of  nm 
omttas^^  empowering  him  to  enter  it.  These  writs  are  issued,  on  a 
proper  pradp^  or  ,note  of  instructions,  and  signed  by  the  filacer, 
*to  whom  the  plaintiff's  attorney  should  deliver  a  memorandum  [*1 76} 
or  minute  of  his  warrant,  duly  stamped  f  after  which  they  are  sealed : 
and  in  bailable  cases,  it  is  usual  at  the  same  time  to  make  an  affidavit 
of  the  cause  of  action,  before  the  filacer  or  his  deputy.  A  writ  can- 
not be  altered,  after  it  is  issued,  without  resealing  f  but  a  mbtake 
therein  may  be  cured,  by  altering  the  writ,  and  getting  it  resealed, 
before  it  is  returnable.^ 

In  the  Exchequer  of  Pleas,  the  first  process  used  for  bringing  the 
defendant  into  court,  in  ordinary  cases,  is  a  venire  facias^  sutptma^ 
or  quo  minus  capias^  ad  respondendum.  The  venire  faciasy  we 
have  seen,'*  i^  in  nature  of  an  original  writ ;  and  was  the  process 
used  at  common  law,  against  persons  having  privilege  of  parliament* 
This  process  is  directed  to  the  sheriff  commanding  him  to  cause  the 
defendant  to  come  before  the  barons  of  the  Exchequer  at  fTeWmtn- 
ster^  on  a  day  in  term,  to  answer  the  plaintiff  of  a  plea  of  trespass  on 
the  case,  (or  as  the  nature  of  the  action  may  be,)  whereby  he  is  the 
less  able  to  satisfy  his  majesty,  the  debts  which  he  owes  him  at  his 
Excheauer,  &c.'  On  this  writ,  the  practice,  before  the  statute  51 
Geo.  III.  c.  124.  was  for  the  sheriff,  1o  whom  it  was  delivered,  to 
make  out  a  warrant  or  summons^  to  his  officer,  who  thereupon  suo>> 
moned  the  defendant,  by  delivering  to  him  a  copy  of  the  summons,  or 
leaving  it  for  him,  in  his  absence,  at  his  dwelling  house,  or  place  of 
abode;  and  upon  the  sheriff's  return  of  the  names  of  the  summoners,' 
if  the  defendant  did  not  appear,  a  distrir^a^^  issued  against  his  lands 
and  chattels,  upon  which  the  sheriff  returned  issues  to  the  amount  of 
40*.  5*  and  after  that,  if  necessary,  an  alias  or  pluries  distringas  f 
And  it  was  a  rule,  that  when  issues  were  returned  upon  any  writ  of 
distringas^  the  plaintiff  might  immediately  after  the  return  thereof, 
apply  by  motion  for  increasing  issues,  upon  further  process  to  be  is- 
^ed  between  the  parties ;  which  issues  were  increased  from  time  to 
lime,  at  the  discretion  of  the  court.^  But  the  process  by  venire 
*fadas  and  distringas  in  the  Exchequer,  is  now  regulated  by  the  [*!  77] 
statute  51  Geo.  III.c.  134«'i  And  it  seems,  that  when  a  aefendant  is 
abroad,  a  plaintiff  may  still  issue  a  distringas^  on  scrt'icc  of  the  ve* 
nire  facias,  for  the  purpose  of  compelling  an  appearance,  as  he 
might  have  done  before  the  act ;  though  not  for  the  purpose  of  enr 


At  Tiiiint.l<»4.  166. 
b|  hioore,SU, 

•  Afipewl,  Ch»|K  VII.  1 60. 
d  /d,  §  SI.  53.  56.  57.  59.  61. 

•  Append.  Clwp.  m.  §  3. 
f  1  CIhC«  Rep.  319. 

S  Id  391. 398.  fa.  J  Jnte,  l6Sa 

h  Ante,  105. 

i  AppMd.  Chap.  rV.  §  U. 


k  Id.%  37. 
1  ItL  §  38,  9. 
mAf.  ^41. 
a  /i£  §  45. 
o  /dl  ^  4^ 

P  R.  T.  26  4-  27  Ge<».  II.  §  6.  in  Scae. 
Man.  Ev.  Append.  SH. 

H  5  Taunt,  n,  fa^J 
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MhVtkg  tht  plaintiff  to  ent^  an  appearance  fqr  him,  according  to  the 
%atttt€«*  The  present  mode  of  proceeding  on  that  statute,  is  by 
serving  the  defendant  personally,  if  possible,  with  a  copy  of  the  «^ 
ntrc ;  or,  if  be  cannot  be  met  with,  by  leaving  such  copy  at  his  dwell- 
ing house,  or  usual  place  pf  abode,^  with  some  adult  member  of  his 
family  there,  or  the  person  with  whom  he  lodges :  And  service  of  the 
venire  on  the  wife  of  the  defendant,  at  his  dwelling  house,  has  beea 
deeoDied  good  service.^  So  where  a  copy  of  the  writ  was  left  with  a 
servant  of  the  defendant's  brother,  who  was  also  lus  partner,  and  a 
co^lefendant  in  the  action,  at  whose  house  the  servant  acknowledged 
he  had  resided,  this  was  considered  as  good  service,  although  the 
party  at  the  time  was  out  of  the  kingdom  :^  but  delivering  a  copy  of 
the  writ  at  the  counting  house  of  the  defendant,  is  not  sufficient,""  unless 
it  be  given  to  a  partner,  or  some  accredited  person  there/  To  ground 
a  moU(m  for  a  distrit^as  on  the  above  statute,  an  affidavit  must  be 
made  in  this  court,  similar  to  that  in  the  King's  Bench  and  Common 
Pleas  ;<  and  the  subsequent  proceedings  are  the  same  as  in  those 
courts* 

The  eubpcBna  ad  respondendum  is  a  process  directed  to  the  de- 
fendant ;  commanding  nim  to  appear  before  the  barons  of  the  Ex- 
chequer at  Westminster^  immediate!^'  after  service  therec^  in  term, 
or,  if  sued  out  in  vacation,  on  a  day  m  the  next  term,  to  answer  the 
king,  under  the  penalty  of  100/.,  concerning  certain  articles  then  and 
therie,  on  his  majesty's  behalf,  to  be  objected  against  hina,*  This  pro- 
cess, we  have  seen,*  is  analogous  to  the  subpoena  in  Chancery,  or  on 
the  equity  side  of  the  Exchequw:  And  if  the  defendant  do  not  appear, 
within  your  days  after  the  return  of  it,  an  affidavit^  is  made  of  the 
[*178]  service,  upon  which  there  issues  an  a«ac/imcnf,*  and  afterwards, 
if  necessary,  an  alias  or  pluries  attachment^  with  a  clause  of  procla- 
mation f^  and  if  he  still  make  default,  a  commission  of  rebellm^ 
issues,  for  taking  him  into  custody  by  a  serjeant  at  arms.  And,  by 
a  late  rule  of  court,**  "  praecipes  for  all  svhpa^ms  and  attackmwls 
that  are  issued  in  the  onice  of  pleas,  with'  the  names  of  the  parties 
therein,  the  returns  of  such  writs,  the  dates  when  they  are  issued, 
and  the  names  of  the  attornies  or  side  clerks  issuing  the  same,  shall 
be  given  to  the  officer  who  signs  such  writs  as  requure  the  name  of  the 
clerk  of  the  pleas  to  be  set  thereto,  on  issuing  such  svhpcmas  and  > 
attachments :  and  on  the  issuing  of  all  attaclunents  for  want  of  ajv 
pearance,  the  affidavits  of  service  of  the  subpamas  upon  which  such 
attachments  are  issued,  shall  be  filed  on  a  file  to  be  kept  for  that  pm^ 
pose  in  the  said  office." 

The  qwo  minus  capias^  which  answers  to  the  bill  of  Middlesex  or 
latitat  in    the  Kmg's    Bench,   and  capias    quart  clausum  fregU  iii 

ft  3  Price,  265.  but  lee  8  Price,  18, 5  Tauot.  h  Append.  Chap.  VII.  ^  77. 

703.  I  Manh.  898.  S.  C  i  Jinte,  105. 

b  3  Price,  866.  k  Append.  Chap.  VII.  §  SO,  81. 

e  8  Price,  4*  1  Append.  Chap.  VII«  §  83,  ^ 

d  3  Price,  176.  and  see  BanU.  107.  Forrest,  m  /d*  §  87. 

29. 3  Price,  866,  7.  n  /rfL  ^  90. 

c  8  Price,  9.  o  R.  £.  45  Geo.  HI.  in  Scac.  Man*  &• 

t  3  Price,  866.   ^  Append*  28.5. 

C  JhUe,  138.  and  fee  Man*  Ex*  Append*  p. 
la. 
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the  Common  Pleas,*  is  a  piiocess  directed  .to  the  sheriff;  commanding 
him  to  take  the  defendant,  and  safely  keep  him,  so  that  he  may  have 
his  body  before  the  barons  of  the  Exchequer  at  fV^strninsUry  on  a 
day  in  term,  to  answer  the  plaintiff  of  a  plea  of  trespass,.wherebv  he 
is  the  Us8  able,  fee.**  This  process,  as  well  as  the  venire  facias 
and  disiringasj  always  contains  a  clause  of  non  omiiias ;  ana  must 
be  tested  in  term-time,  in  the  naihe  of  the  chief  baron,  or  mentor  baron 
of  the  court,  if  there  be  no  chief  baron*  If  sued  out  in  term-time,  it 
is  usually  tested,  as  in  the  other  com*ls,  on  the  first  day  of  that  term ; 
or,  if  sued  out  in  vacation,  on  the  last  day  of  the  preceding  one ; 
and  it  may  be  made  returnable  on  any  day  in  terra,  not  being  a  Sunr 
day  or  other  dies  mm  juridicus^  as  the  feast  of  the  Purifcaiion^ 
&c.  If,  as  is  commonly  the  case,  the  writ  be  made  returnable  on  a 
general  return,  it  is  described  accordingly,  as  in  process  by  original 
writ ;  or,  if  on  any  other  day,  it  is  usual  to  state  the  day  of  the  month, 

as  •'  on  the day  of  instant,  {or  next  coming.") 

Writs  of  venire  facias,  distringas,  and  quo  minus,  &c.  are  signed 
w  ith  the  name  of  the  clerk  of  the  pleas ;  but  subpoenas,  and  pro- 
*ccss  of  contempt  thereon,  are  not  signable,  but  issued  under  [*1 79] 
the  seal  of  the  court,  and  subscribed  "  By  the  Barons." 

In  suing  out  process,  in  the  Exchequer  of  Pleas,  the  attomies  and 
side  clerks,  by  whom  the  business  of  the  court  is  transacted,'  act  either 
as  principals,  immediately  employed  by  the  parties,  or  as  agtnts  to 
attornies  so  employed,  and  admitted  in  either  of  the  other  courts  at 
Westminster,  who  as  such  are  solicitors  on  the  plea  side  of  this  court. 
When  an  attorney  of  the  Exchequer  acts  as  principal,  his  name  only 
is  written,  opposite  to  that  of  the  clerk  of  the  pleas,  at  the  foot  of 
signable  process,  as  attorney  fpr  the  plaintiff;  but  when  he  is  pnly  an 
agent,  tlie  name  of  the  solicitor  for  whom  he  acts  is  first  written  thus, 
*••  E.  F.  Solicitor,"  and  then  his  own  name,  and  afterwards  that  of  the 
clerk  of  the  pleas.  •  When  a  clerk  in  court  acts  as  principal,  his  name 
is  written  thus,  '^  G.  H.  Clerk  in  court,"  and  then  the  mitial  of  the 
pame  of  the  attorney  in  whose  division  he  is :  but  when  he  is  only 
an  agent,  the  name  of  the  solicitor  is  first  written  ;  and  then  his  own 
name,  without  stating  him  to  be  a  clerk  in  court;  afterwards,  the 
initial  of  the  attorney's  name ;  and  lastly,  the  naojo  of  the  clerk  of 
the  pleas.  If  the  process  be  not  signable,  the  attorney's  name  or 
initial  is  indorsed  .thereon,  instead  of. being  written  at  the  foot  of  il.^' 

By  the  general  stamp  acts,*'  every  writ,  mandiitc,  or  olltcr  process 
whatsoever,  not  otherwise  charged,  which  sl.all  is?uc  out  of,  or  pass 
the  seal  of  any  of  the  courts  at  IVestminster,  &(■.  is  sul)jf  ct  to  tlic 
stamp  duty  o{  five  shillings.  There  are  also  some  things,  dcscrv  inj^ 
notice,  that  are  required  by  other  acts  of  parliament,  to  be  set 
down,  subscribed  to,  or  indorsed  npon  the  process,  in  the  difllreut 

•  Jlnte,  105.  ^.  41 ,  Jkofor  the  sKhjKtufi  ml  rrafjoJhhn/luin, 

b  Ap[H*mI.  Chap.  VII.  §  94.  und  8«bst(|uent  proo.-**',  Mai'.  T.\.  Pr-  Chajj, 

c  Jintej  5«.  VL  Append.  Chap.  Vll.  4  7fi.  ^-c.  mihI    tor 

d  For  writs  awl  procesi  io  general,  in  the  the  quo  minus,  ^-c.  Mat*.  Ex.  Pr.  Cliap.  VUl. 

ecwil  of  Exchequer  of  Picas,  »ec  Man.  Ex.  IX.  X.  Ap]>ci»tl.  C!i«i>.  VII  §  93,  4c- 

Pr.  Chap.  Ill :  for  the  venire  fadai  ad  re-        «  Stat.  44    Gvo.  HI.  c.  SS.    Scht^d,  A.  48 

Bptndenjium^  and  subaequeiit  process  of  /fi>-  Geo.  III.  c.  \\9'   Sche^i-  Pari  11.  ^  j.oj  GvO. 

nin^Oi,  id.  Chap.IV.  Append.  ChaiU V.§  34.  III.  c  1 84.  Sche9.  Pi.i  i  II.  <  3. 
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D^urtB,  And  first,  by  the  statut^  5  &  6  W.  &  M.  c.  31.  §  4.  and 
9  &  10  W.  III.  c«  25.  §  42.  made'  for  jveveDting  abuses  conunitted 
by  arresting  person*,  without  any  writ  or  legal  process  to  justify  the 
same,  and  by  that  means  evading  the  stamp  duties  thereon ;  ^  the 
^  officer,  who  shall  sign  any  writ  or  process,  to  arrest  any  person  or 
[*1 80]  ^  persons  before  juc^;ment,  shall,  at  the  simin^  thereof,  set  down 
^  upon  such  writor  process,  the  day  and  year  c»his  signing  the  same.'^ 
And  by  a  subsequent  statute,^  made  for  the  like  purposes,  ^  every 
^  warranty  issuing  ujx>n  any  such  writ  or  writs,  shall  nave  the  same 
^  day  and  year  plamly  and  distinctly  set  down  thereon,  as  shall  be  so 
^  set  down  on  the  writ  itself.'' 

The  indorsement  of  the  daU  is  said  to  be  no  part  of  the  writ;  and 
therefore,  if  the  teste  be  right,  the  courts  will  not  set  aside  the  pro- 
ceedings, for  a  mistake  of  the  indorsement.®  Bat  where,  in  an  action 
against  an  attorney  for  negligence,  in  not  proceeding  to  judgment  and 
execution  in  due  tune,  the  biO  of  Middlesex  against  uie  origmal  defen- 
dant (having  no  teste^)  was  stated,  under  a  videlicet^  to  have  issued 
on  the  24th  of  January  1 785,  retuniable  on  Mondav  next  after  fifteen 
days  of  St.  Hilary  in  the  same  year,  which  was  really  the  fact,  but  by 
a  mistake  of  the  indorsement,  it  appeared  in  evidence  to  have  issued 
oa  the  24th  of  January  1784,  the  plaintiff  was  nonsuited;  and  on  a 
motion  for  a  new  trial,  the  court  lyere  of  opmion,  that  the  time  of 
proceeding  against  the  origiBal  defendant  depending  on  the  return  of 
,thc  writ,  the  return  became  material,  and  therefore  the  variance  was 
fatal.* 

A  further  regulation  was  made  by  the  statute  2  Geo.  II.  c.  23.  § 
22.  which  enacts,  that  "•  every  writ  and  process,  for  arresting  the 
^  body,  and  every  writ  of  execution,  pr  some  label  annexed  to  such 
**•  writ  or  process,  and  every  warrant  that  shall  be  made  out  thereo» , 
^  shall,  before  the  service  or  execution  thereof,  be  subscribed  or  in- 
^  dorsed  with  the  name  of  the  attorney,  clerk  in  court,  or  solicitor, 
^  written  in  a  common  legible  hand,  by  whom  such  writ,  &c.  respcc- 
"  lively  shall  be  sued  forth  f  and  where  such  attorney,  &c.  shall  not 
^  be  the  person  immediatehf  retained  or  employed  by  the  plaintiff, 
**  then  also  with  the  name  of  the  attorney,  &c.  so  immediatebf  re- 
^  tained  or  employed,  to  be  subscribed  or  indorsed  and  written  in  like 
"  manner.  And  that  every  copv  of  any  writ  or  process,  that  shall  be 
^  served  upon  any  defendant,  shall,  before  the  service  thereof,  be  in 
**  like  manner  suDScribed  orindorsed,  with  the  name  of  the  attoniey 
[*181]  '*  or  solicitor  who  shall  be  immediately  retained  or  employed 
"  by  the  plaintiff." 

But,  by  the  statute  12  Geo.  II.  c.  13.  §  4.  "  the  not  subscribing 
^  or  indorsing  the  name  of  the  attorney,  &c.  on  any  warrant  thai 
**  shall  be  maae  out  upon  any  writ,  &c.  shall  not  vitiate  the  same-; 
^  but  such  writ,  &c.  and  all  proceedings  thereon,  shall  be  as  valid 
^  and  effectual,  notwithstanding  such  omission,  as  if  tlie  preceding 
^  act  had  not  been  made ;  provided  the  writ,  whereon  such  warrant  is 


•  AppeiMLChap.  VII.  §  7»S2-  90.  59^ 
fc  6  Gi  o.  I.  c  2t.  ^  S4. 
clWj|s.91.  . 


d  I  Damf.  k  East,  656. 

«  A|ii>eMl*  Chap.  VII.  §  ttS*  9f«  55. 
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"  made  crut,  be  regularly  subscrihed  or  indorsed,  according  to  tljp 
"  act/**  Since  the  making  of  this  statute,  though  the  omission  of  the 
attorneys  name  tipon  the  TDarrani^  which  is  the  act  of  tlie  sheriff, 
will  not  vitiate  the  proceedings,**  yet  if  it  be  not  subscribed  to  or  in- 
dorsied  on  the  writ  or  cojn/j*  uiey  may  be  set  aside  for  irregularity. 
In  the  common  Pleas  it  is  not  necessary  to  add  the  name  of  the 
filacer,  to  a  common  capias^ 

If  the  process  be  defective  in  point  of  form,*  or  in  its  direction,*' 
teste,*  or  return,'  or  the  attorney's  name  be  not  indorsed  upon  it,*  the 
defendant  may  move  the  court  to  set  aside  the  proceedings.  But  he 
cannot  take  advantage  of  any  error  or  defect  in  the  process,  after  he* 
has  appeared  to  it,'  or  taken  the  declaration  out  of  the  office  ;'  for  it 
is  the  universal  practice  of  the  courts,  that  the  application  to  set  aside 
proceedings  for  irregularity  should  be  made  as  early  as  possible,  or, 
as  it  is  commonly  said,  in  the  first  instance  :  and  where  there 
has  been  an  irregularity,  if  the  party  overlook  it,  and  take  subsequent 
steps  in  the  cause,  he  cannot  afterwards  revert  back  and  object  to  it.** 
•In  the  Common  Pleas,  the  court  will  not  quash  a  writ,  on  the  [*182l 

Sound  of  its  having  been  served  in  a  wrong  county."  And  it  is  saidj 
at  a  mistake  in  the  process  is  cured  by  the  plaintiff^ s  entering  an 
aj^arance,  which  has  been  always  looked  upon  as  effectual  for  that 
purpose,  as  if  the  defendant  had  entered  the  appearance  f  but  it  is 
otherwfae  where  the  defendant  h«s  not  been  served  with  a  copy  of  the 
process,'  or  the  notice  subscribed  thereto  is  defective.**  It  is  also 
said,  that  no  advantage  can  be  taken  of  the  irregularity  of  process, 
without  having  it  returned,  and  before  the  court.""  The  process  may 
in  general  be  ctmended^  where  there  is  any  thing  to  amend  by  :•  and 
it  has  been  amended  in  the  name  of  the  defendant,  where  he  was  a 
prisoner  in  custody  under  it.*  But  the  court  of  King's  Bench  would 
not  grant  a  rule  for  amending  the  writ,  under  which  the  defendant 
bad  been  arrested  by  a  wrong  name,  after  actions  of  false  imprison- 
ment had  been  brought  for  such  arrest.**     So  an  amendment  cannot 

ftS?«  R.T.  lGeo.n  f^.  }]LB.  BO0.    ^  PnU   «5Q.  544.     1  Tiont.  59.  S 

b  Pr.  Reg  441,  ^.  BHrnei,  414.  S.  C.  Tuuiit  <i44.    4  Taunt.   545.    6  Tiini.t  6.    t 

«  B»rnei,  415.  Wright  6c  another  v.  WiUet^  l^lnnh.  4</3.  S.  C.  6  Taunt.  185.    1    Mooret 

Jtf .  «t  Geo.  m  K.  B.  Pw  C'«r.  T,  )29  Geo.  fi99.  C.  P.  1  Chit  Rep.  V^SSk, 

m.  K.  B.  hiK  see  Pr.  Reg.  44Q,  41.  Cas.  Pr.  n  1  Marsh.  9.  ami  sc«  ^m/,  19a 

C.  P  IW.  Barnes,  407.  S.  C.  o  Prac  Reg.  347,  ».  JSedquare  ?  as  from 

d  Oia,  Pr.  C.  P.  106.  I  H.  BIse.  ICO.  later  decisions  it  seems,  that  in  the  Commoi 

•  S  Dnnf.  It  Sall^^  660.  Picas,  the  defendant  i»  not  hoond  to  apply 

f  1  Blac.  Rep.  506.  Barnes,  42?.  to  the  court,  for  an  irnrgularity  in  process, 

t  S  Bur.  954.  967.    5  Bur.  ^588.  3  Blae.  until  the  plaiiitlfT  has  ukcn  some  step,  hf 

B«H>.  689.  S.  C.  Barnes,  407, 8, 9.  4^0.  vhich  he  shews  that  he  means  to  prooeed 

b  I  Str.  399.  upon  it.    6  Tnunt.  5,     1   Msrsh.  4(a  S.  C. 

i  Wright  and  another  v.  Wiffe9,M.  91  Geo.  and    see  5  Taunt.  664.  6    Taoot..  191,    8. 

m.  K.  S.  P€f  Our,  T.  99  Geo.  HI.  K.  B.  1  Marsh.  551.  S.  C. 

Bames^  411.  P  Barnes.  406, 

k  1  Sir.  155.  Barnes,  163.   167.  4l5.     I  q  Prac.  Reg.  547.  8  Price,,?. 

Bos.  ^'Pul.  9S0.  .344.  r  S  WiiB.  58.  hut  see  5  Taunt.  854.  uhert 

I  Gas.  tmp,  Hardw,  S4a    %  Str.    1079.  it  was  srid  bf  Mr.  Serjeant  Beet^  orguemA^ 

WHffht  and  another  v*  Willeit  M.  31  Gca  that  the    practice   was  uniform,   to  make 

ni.  IL  B.  Barnes,  416.  1  If.  Blac.  22«,  3.  these  motions  before  the  writ  was  returned. 

C.  P.  »  I  Dumf.  4-  East,  785.   . 

ml  East,  77.  and  tte  3<D«mf.  8c  East,  t  Per  Cur.  M.  48  Gc««  TIL  K.  B.and  sze 

10.  5  Dumf.lc  East,  «S4.  464.  1  East*  330.  7  Dumf.  ^  Eaet,  698. 

2  Smith  R.  391.  K.  a    I  H.  Blac  1231.    1  a  Anon.  M.41  Geo-UI.  K.B. 
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be  made  of  mesne  process,  by  adding  the  name  of  another  person  as 
plaintiff.*  And  the  courts,  we  have  seen,**  will  not  in  general  allow  a 
writ  to  be  amended,  to  the  prejudice  of  the  bail. 

Before  or  immediately  after  the  end  of  every  term,  the  sheriff  is 
required  by  an  old  rule,*  to  deliver  and  return  into  court,  all  writs  of 
latitat^  and  writs  thereupon  issuing  out  of  the  King^s  Bench.  And 
where  a  writ  is  sued  out  to  avoid  the  statute  of  limitations,  it  should 
regularly  be  entered  on  a  roll,  and  docketed,  with  the  sheriff's 
return  thereto,  and  continuances  to  the  time  of  declaring***  The 
writ  should  be  entered  on  a  roll  of  that  term  wherein  it  was 
returnable;  and,  in  the  King's  Bench,  it  is  entered  mh(tc  verbal 
[*1 83]  after  which  the  roll  proceeds  with  an  entry  of  the  plaintiff's 
appearance,  the  sheriff's  retuni  of  7w>n  est  inventus^  and  continuances 
of  the  process  from  term  to  term,  by  vicecomes  non  misit  breve^  to  the 
term  of  the  declaration.  In  the  Common  Pleas,  the  roll  merely  con- 
tains a  recital  of  the  writ,  with  an  entry  of  the  plaintiff's  appearance, 
and  sherifTs  return,  &c.  And  when  the  proceedings  are  thus 
entered,  the  roll  is  docketed  with  the  clerk  of  the  judgments  in  the 
King's  Bench,  or  prothonotaries  in  the  Common  rleas,  and  after- 
wards filed  in  the  treasury  of  the  court.  In  replying  to  a  plea  of  the 
statute  of  limitations,  except  by  originul^^  the  plaintiff  should  shew 
that  the  cause  Avas  regularly  continued,  by  vicecomes  nmi  mtsil 
hrcvc^  from  the  return  of  the  writ  to  the  time  of  declaring.*"  And 
where  three  latilais  were  sued  out  at  different  times,  for  the  same 
cause  of  action,  and  the  defendant  appeared  upon  the  second,  and 
signed  a  non  pros  for  not  declaring,  the  court  oraered  the  continuan- 
ces subsequently  entered  upon  the  first,  to  be  struck  out ;  being  of 
opinion  th;it  the  first  latitat  was  made  an  end  of  by  the  second  ;  and. 
if  it  were  not  so,  the  practice  of  the  court  is  clear  and  well  known* 
that  the  continuances  must  be  by  alias  m\dpluries^  and  not  by  origih- 
al  writs  of  latitat,^  But  in  eencra!  the  continuances  are  mere  matter 
of  fonn,  and  may  be  entered  at  any  timc.^*  It  has  even  been  holden 
that  they  may  be  made  by  the  attornies  in  their  chambers.' 

In  penal  and  other  actions,  which  are  limited  by  statute  to  be  com- 
menced within  a  certain  time,  it  f^  •necessary  for  the  plaintiff  to  pro- 
duce the  writ  ait  the  trial,  or  an  examined  copy  of  it,  if  filed,  in  order  to 
shew  that  the  action  was  commenced  in  due  time,  unless  it  appear  to 
have  been  so  commenced,  on  the  face  of  the  record  of  J^isi  Prius. 
And  in  the  Common  Pleas,  the  production  of  a  capias  ad  respondendum 
sued  out  in  time,  is  deemed  sulTicient  for  that  purpose.*'  But  if  the 
writ  was  not  sued  out  till  after  the  time  prescribed,  though  by  relation 
it  would  be  within  the  time,  the  plaintiff  will  be  nonsuited.'  If  there  be 
[*1 84]  only  one  writ,  the  plaintiff  may  give  it  in  *evidence  \^ithout 

•  I  Chic.  Rep.  3G9.  Danif.  Sf  East,  fjfi2.  3  Bos-  ^  Pfil.  !^H.  5. 

b  ./?n/c,  147.  g  Heimon  v.  Kingr^  H.  25  G.o.  III.  K.  B. 

c  R.  £.  C  Jac.  T.  K.  B  ^  liatcB,  gm  taniy  v^Jenhinsan,  E  ^4  Geo. 

d2  Saund.   I.  (I.)    Ai>;icn»1.   Chap.   VII.  III.  K.B- fi  D'iri)f.  Sr  Eist,  257.  6l8.  S,   C. 

^48,  9,  f  a  75.  Oi.  ami  see   A')pen«l.  Chap,  cited.     7  Dnnif.  &  E:ist,6l8. 

v.  §  tjr.  Chap.  Xllt  §9,           '  i  I    Sul.  53.  6*).  and  Bee  2  Salk.  590.    « 

e  I  AVils.  167,  8.  Wins.  Svand.  I.  (I). 

f  I  Show.  ar.f).   '2  adk.  4  ><J.  S.  C  •  Lutw.  k  :^  Wih.  461. 

2G0.    1  Ld.  R»ym.  435.  S.  C.    mid  sec    3  I  Bui.  vVi.  Pri.  195. 
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diewing  it  to  be  returned.*  And  if  the  declaration  aj^ar,  on  the 
fisice  of  the  record,  to  have  been  delivered  or  filed  within  the  time  at 
lowed  by  the  rules  of  the  court  for  declaring,  it  is  sufficiently  connect* 
ed  with  the  writ  ;^  if  not,  other  evidence  is  necessary  to  connect  them. 
And  in  the  common  pleas,  if  the  issue  be  made  up  of  a  term  subse* 
<|uent  to  that  ajQowed  by  the  rules  of  the  court  for  declaring,  the  plain* 
tifif  must  shew  that  the  declaration  was  delivered  or  filed  within  that 
time.^  Where  there  are  two  writs,  the  court  will  presume  that,  the 
plabtiff  proceeded  on  the  last,  imless  he  can  connect  them,  by  shew* 
ing  the  nrst  to  be  returned  f  for  until  that  be  done,  the  court  is  not  in 
possession  of  the  cause,  so  as  to  award  an  nliaa  or  phmes  for  bringing 
the  defendant  into  court.*  But  where  the  debt  was  paid  after  ^piurii» 
writ  issued,  the  defendant  was  not  allowed  to  object  at  the  trial,  that 
the  UaiM  was  not  returned  ;  for  at  any  rate,  if  the  jvfcinW  writ  had 
been  the  commencement  of  the  action,  it  was  only  an  irregularity^ 
which  though  a  ground  for  applying  to  the  court  to  set  aside  the  pro- 
ceedings, vet  having  been  once  waived,  could  not  afterwards  be  ob- 
jected to.'^ 

To  prove  the  issubg  of  a  writ,  in  an  action  agabst  an  attCffHey  for 
firactisinff  without  a  certificate,  it  is  not  sufBcient  to  prove  the  ontt^ 
by  the  fimcer^s  book,  and  to  give  notice  to  the  party  to  produce  it  \ 
but  it  should  alK)  be  shewn,  that  after  the  return,  tne  treasuiy  W(« 
searched,  and  no  such  writ  found,  and  that  it  was  in  the  party^  uands^ 
who  had  notice  to  produce  it.^ 

a  rPorvf.  4*  East,  0.  9  Bo«.  b  Pal.  157,  lU  K.  R  per  BuOer^  J.  6  DumC  h  fiaiL 

mdiee  4  tiuuit  6SS.  6  IVmnt.  142,3,    1  6l7.i)Bo«.  4>  Pal.  157.    14  East,  401.  ui 

tfih.  408, 9.  S.  C.  aetr  6  Tftunt.  148.  X  1  B&rah.  49^,  9.  S.  C. 

b  iTnnt  555.  and  lee  6  Taunt.  144.    1  «  «'  Mod.  3. 1  bitw.  3SU.  1  Ld.  Ra|rtt.  4S5v 

mb.  49f .  500.  &  C.  ».  C  ^  Ld*  RaTm.  883.  Willsf,  855, 

•  8  TWuit^  I41»  1  Manb.  497.  S.  C.  f7  East,  5.16. 

4  Bate$f  ffrf  torn,  v.  Jenhinton,  fi.  ^  Oco.  8  4  K»p.  R«p.  160. 
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CHAR  IX. 


Or  THE  PROCEEDINGS  on  MESNE  PROCESS,  aqi^vst  tHk 
PERSON  or  thb  DEFENDANT;  and  of  the  SERVICE  of  a 
COPY  OF  PROCESS  NOT  BAILABLE, 

•  Ml  HERE  are  two  ways  of  proceeding  upon  mesne  process  agaiitft 

the  person  of  the  defendant,  whether  uxe  action  be  commenced  h^ 

>  or^noi  writ,  bill  of  Middksex  or  latiiai^  oojptcM  auare  clausum  frtgli% 

^LC*  ac  attachment  of  privilege ;  first,  by  nrviu  ot  a  copy  of  the  pro* 

cess ;  and  2d]y,  by  arrest. 

Before  the  malang  of  the  statute  12  Geo.  I.  c*  39.  a  .defendant 

might  have  been  arrested,  upon  process  against  the  person,  in  civil 

actions,  for  any  sum  of  money  nowever  trifling,  or  to  any  amount 

however  considerable,  without  any  affidavit  of  its  being  due.    To 

remedy  which,  it  was  enacted  by  the  above  statute,  {amendtd  by 

the  5  Ueo.  11.  c.  27.  m^de  perpetual  by  the  21  Geo.  II.  c.  3.  and  ei« 

tended  to  inferior  courts  ty  the  19  Geo.  III.  c  70.)  that  "  in  all 

^  cases,  where  the  cause  of  action  shall  not  amount  to  the  sum  of 

^  ten  pounds  or  upwards,  and  the  plaintiff  or  plaintiffs  shall  proceed 

**  by  way  of  process  against  the  person,  he  she  or  they  snail  not 

"  arrest,  or  cause  to  be  arrested,  the  body  of  the  defendant  or  defen- 

•*  dants;  but  shall  serve  him  her  or  them  personally,  within  the  juris- 

^  diction  of  the  court,  with  a  copy  of  the  process ;  upon  which  shall 

^  be  written  an  English  notice  to  such  defendant,  of  the  intent  and 

^  *•  meaainc  of  such  service ;  for  which  no  fee  or  reward  shall  be  de- 

I  ^'mandedor  taken:  provided  nevertheless,  that  in  particular  fran- 

^  chises  and  jurisdictions^  the  proper  officer  there  shall  execute  such 

^  fAxx^esB.    And  that  in  all  cases,  where  the  plaintiff^s  cause  of 

*^  action  shall   amount  to  the  sum  of  ten  pounds  or  upwards,  an 

**  d^fidami  shall  be  made  and  filed  of  such  cause  of  action ;  which 

^  affidavit  may  be  made  before  any  judge  or  commissioner  of  the 

^  ^  court  out  of  which  such  process  shall  issue,  -authorized  to  take 

[*186]  "  affidavits  in  such  court,  or  ebe  before  the  officer  who  shall  is- 

^  sue  such  process,  or  his  deputy ;  w^hich  oath  such  officer  or  his  depu- 

'^  ty  are  impowered  to  administer ;  and  for  such  affidavit  one  shilhng, 

^  over  and  above  the  stamp  duties,  shall  be  paid,  and  no  more :  and 


OP  FROCEBDINGS  OK  MS8NE  PROCES^I,  kc.  .   laff 


^  the  sukaor  mm  specified  in  such  affidavit,  shall  be  indorsed  on' 
^  the  back  of  such  writ  or  process;*  for  which  sum  or  sums,  so  in- 
^  dorsed,  the  sheriff  or  other  officer,  to  whom  such  writ  or  process 
^  shall  be  directed,  shall  take  bail,  and  for  no  more.^  And  that  if 
^  any  writ  or  process  shall  issue  for  the  sum  of  ten  pounds  or  up- 
^  wiurds^  and  no  affidavit  and  indorsement  shall  be  made  as  afore* 

*  said,  the  jplaintifT  or  plaintiffs  shall  not  proceed  to  arrest  the  body 
^  of  the  defendant  or  defendants,  but  shall  proceed  in  like  manner  as 
**'  is  directed  by  the  statute  12  Geo.  L  in  cases  where  the  cause  of 
^  action  does  not  amount  to  the  sum  of  ten  pounds  or  upwards.^ 

And,  bv  a  late  act  of  parliament,*  /^  no  person  shall  be  held  to 
^  special  bail,  upon  anv  process  issuing  out  of  any  court,  where  the 
^  cause  of  action  shall  not  have  originally  amounted  to  the  sum  of 
^Jiftum  pounds  or  upwards,  over  ana  above  and  exclusive  of  any 
-**  costs  charges  or  expences  that  may  have  been  incurred,  recovered 
^  or  l>ecome  chargeable,  in  or  about  the  suing  for  or  recovering  the 

*  same,  or  any  part  thereof,  (except  where  the  cause  of  such  action 
"  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  or  bills 
^  of  exchange,  promissory  note  or  promissory  notes,  in  which  cases 
^  the  parties  liable  thereupon  may  be  held  to  special  bail,  in  'six:;h 
^  manner  as  if  this  act  had  not  been  made :)  And  that  m  all  cases 
'^  where  the  cause  of  action  shall  not  amount  to  fifitm  pounds  or 
^  u{)wards  exclusive  of  such  costs  charges  and  expences  as  sCfore* 
^  said,  (except  as  berembefore  is  excepted,)  and  the  plaintiff  or  plain- 
**  tif&  shall  proceed  by  the  way  of  process  against  the  person,  he 

*  she  or  thev  shall  not  arrest,  or  cause  to  be  arrested,  the  body  of 
^  the  defendant  or  defendants,  but  shall  serve  him,  her  or  them  peiv 
^  son^Uy,  within  the  iurisdiction  of  the  court,  with  a  copy  of  the 
^  process  and  proceedings  thereu}>on,  in  such  manner  as  bv  the  said 

*  •act  of  the  twdfih  year  of  the  reign  of  his  late  majesty  kmg  [♦1871 

*  George,  the  first  is  provided,  in  cases  where  the  cause  of  action  shaU 
^  not  amount  to  ten  pounds  or  upwards  in  any  superior  court,  or  to 
^  forty  shillines  or  upwards  in  any  inferior  court.''  But  this  statute 
does  not  avoia  the  plaintiff's  proceedings  and  judgment,  by  reason  of 
his  having  arrested  the  defendant  for  a  sum  exceeding  fifteen  pounds, 
when  he  recovers  less  than  that  sum***  It  is  curious  to  remaric  the 
changes  which  the  law  of  arrest  has  undergone  at  different  periods. 
Anciently,  as  no  capias  lay,  an  arrest  was  not  allowed,  except  in 
actions  of  trespass  vi  ^  armis ;  aftei9>irards,  an  arrest  was  introduced 
with  the  capias,  in  other  actions :  and  now,  bv  the  operation  of  the 
before-mentioned  statutes,  an  arrest  cannot  be  had  in  the  only  action 
wherein  it  was  formerly  allowed.   - 

These  statutes  however,  except  so  far  as  they  prohibit  the  holding 
to  bail  for  causes  of  action  under  151.  are  not  direcdy  restrictive  <x 
any  authority  antecedently  exercised  by  the  courts,  in  respect  to  the 

•  iippend.  Chap.  VIL  §  «<.S9.S5.  1  H.  BLk.  76.  bat  tee  «  New  Rep.  C.  P.  tOS. 

tttTf  lo  the  •heriff;  and  does  not  avoid  the.       e  51  Geo.  HL  e.  1^  %  1.  eootiiitted  \n  57 
proccM»  vhere  the  som  iworo  to  is  not  in-    Geo*  III.  6.  tOl* . 

~  ttp«i  it.    1  Bar.  330.  Barnes,  4l4.       d  7  THunt.  435. 1  Moore,  ISI.  8.  C 
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]|oicBi^[  19  bail ;  boi  of  the  act  «f  the  plaintiff  And  as  tin 

practice  of  the  courts,  anterior  to  the  statutes,  appears  to  have  beesi 
to  receive  affidavits  sworn  out  of  England,  and  verified  here,  for  thi 
xmrpose  of  making  orders  thereupon,  to  hold  defendants  to  special 
Ml]  ;^  so  this  practice)  not  being,  inconsbtent  with  the  letter  oC  ths 
Btttut^  19  Geo*  L  c.  39»  has  prevailed  ever  since :  and  accordiitfly 
it  is  now  settled)  that  the  defendant  may  be  arrested,  under  an  oidier 
of  the  court  or  a  judge,  upon  an  affidavit  madcout  of  EngUmd,  sod 
iwrified  here,  as  well  where  the  affidavit  is  made  abroad,  out  of  lus 
inajesty^s  dominions,  before  some  magistrate  or  person  of  competeot 
Ciuthottty  there,  as  where  it  is  made  before  a  judge  or  other  p^rsoa 
authorized  to  take  affidavits  in  Irtlmd  and  S^tland.*  And  on 
latoHar  grounds,  though  the  plabtiff  is  prohibited  by  the  statutes 
from  arresting  the  defendant  upon  his  own  affidavit  only,  in  an  action 
frr  general  damages,  as^  in  a88unipsii  or  cofoenant  to  indemnify,  ko* 
or  in  an  action  for  a  tort  or  tregpass,  yet  the  court  or  a  judge  is  not 
[*188] restrained  thereby, but  may  makea special ord/^.  upon  such 
tffidavit,  for  holding  the  defendant  to  special  baiL*' 

There  are  three  cases  provided  for  by  these  statutes ;  first,  where 
Ae  tause  of  action  does  not  amount  to  fifteen  pounds ;  secondlj^, 
vh^re  it  amounts  to  fifteen  pounds  or  upwards,  and  no  cMdmi  is 
made  thereof;  thirdly,  where  it  amounts  io  fifteen  pounds  or  up- 
wards, and  there  b  an  affidaint  made  and  filed  of  the  cause  of 
action**  In  the  two  first  cases,  the  process  against  the  person  is  twt 
hM<Ah  f  and  the  defendant  cannot  be  arrested  thereon,  but  must 
Ve  personally  served* with  a  copy  of  it;  on  which  there  must  be 
"written  an  English  notice,  of  the  intent  and  meaning  of  such  se^ 
▼ice  ;5  which  in  effect  reduces  it  to  a  mere  sumrwjm^  This  ootict 
(which  is  only  necessary  on  the  cofpy  of  the  process  served,  ajjd  need 
tiot  be  on  the  writitself,,*)  is  required  by  the  statutes,  where  the  cause 
of  action  amounts  to  fiftun  pounds  or  upwards,  and  no  affidavit  is 
made  thereof,  as  well  as  where' it  does  not  amount  to  fifteen  pounds*^ 
And  it  must  be  directed  to  the  defendant  -}  for  if  his  nam^  be  not 
prefixed  thereto,  the  process  is  irregular,  and  may  be  quashed  oa 
motion^  The  nodce  snould,  it  seems,  be  directed  to  the  defeodant 
by  his  christian,  as  well  as  swmame  ;"*  and  require  the  defendant  to 
appear  at  the  return  of  the  process  :*  and  where  the  process  is  re- 
turnable on  a  general  return  day,  as  in  the  Common  Pleas,  or  King^s 


i«-»i 


^                   AKfastiSro.                                          *  efocefiofn.              • 

\                 h%  MocL    S<S.    B«nies»  466.  Imt  see  9  S  Append.  CbJip.  VOL  %  l,a^'S. 

Sir.  t9(«9  I  Ear.  SSI.  k  Cowrp.  45i. 

e  8  Etft,    364.    and  tM  the  ftetate   55  .    i  9  East,  588,  9. 

Oeo.  in.  e.  tsr.  for  empowering  the  eootti  ^  7Darnf.  4*  EsMt^  337.  Bftnietf  40i  rtt. 

«rUw  ami  eqaitr  ia  fneiandy  to  Mnteom-  Reg.  349.  Cat.  Pn.  C.  P.  100.   143. 1  Set. 

minioiM  for  Uklng  afSdaviti  in  afl  parU  of  ^r.  S.').  but  we  1  Wila.  2^  cwtra. 

Gfwt  Britain.  Jovora  tv  9e»m<i,M.^4GftfK  I  Kel3nfj;e,   ISl.   t   Wila.    104.  1^^ 

ntK.B.  Brnmv.Phep9e,H.UGfSi},m.  JMuma  ^  oiMllAsri  H.e4  Go*.  HE.  K.B. 

K   B.    Vefhi  v.    EUrin^  H.  3S  Geo.  10.  )laniea»  409.    1  H.    Blaa.    100.  8  Bw  k 

K.B.  Pal.38,                                              ^   ^ 

a  f>o«t,l93.  i> '             V,  Stmt,  £.57  Geo.  DL  t 

c  Pne.  Rof  .  350.  B.  1  Chit  Rep.  398. 

f  This  to  frequeotly  eaWed  ea^wnii  orae^       a    «^  Oanaw,  T.   4(8  Ooo^  tH 

y^imaBkpntDemi  Umm^  tKe  tem  tmmmn  K.  B  Bame«b  S93^  4.  9  Boa.  I(  Mi  34a 

aeoBM  Bore  properly  ctaifiaed  to  the  bill  of  8  Prioe^  9> 
maOkaa^  M^aM.«itiM«tthe«knM 
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9niAhf'9f^^m^  it  «hMl4 reqiio^  Uto  to  ^pp^ir  m' the  reMm 
4sy,  duMgh  it  happ^  <m  a  Sundoj^*  and  not  on  the  quort^ 
^  porx  of  the  return  of  the  process*^  Bm  it  i*  net  neoenarv  thit 
the  Mpr  should  be  stated  in  the  notice^  in  words  «t  length  \  it  beint 
'*^dufficientto  set  it  out  in  figures*''  If  there  be  no  notice  to  ap-  Pl89j 
pear^^  when  necessary,  or  the  notice  be  not  properly  dkrected,''  ^c^ 
the  defendant  may  move  the  court  to  set  aside  the-  proceedings.  But 
Any  trifiing  informality  in  the  notice,  as  setting  down  the  day  of  the 
mo$Uh  on  which  the  defendant  is  to  appear,  without  sayii^  msUmt^ 
Here,  or  specifying  the  yuirj  or  mentioning  an  impossible  year^  wiU  not 
iavalidate  it.' 

The  copy  of  process  to  be  served  on  the  defendant,  muatbe  a  copy 
of  such  process  as  he  might  havo  been  arrested  upon^  before  tne 
statute  1 3  Geo*  I.  c.  29. :  and  tlierefore,  where  the  proceedings  are 
bv  original^  he  should  be  served  with  a  copy  of  the  capia$^  and  not 
of  die  orijwia/  writ  of  summons  or  iUtamnmif  and  a  complete 
copy  of  the  whole  jirocess  must  be  served.**  But  where  the  defendant 
is  m  a  county  palatine,  he  should  be  served  with  a  copy  of  iheprocess 

J  Ding  out -of  the  superior  court;  and  not  of  the  inondeUe,  from  the 
icer  to  whom  it  is  directed.*  And,  in  the  Exchequer,  a  variance 
in  the  body  of  the  c&py  of  process,  from  the  writ  itself,  is  fatal,  and 
subversive  of  the  process,  and  subseauent  proceedings.'^  The  copy 
'ef  the  process  may  be  served  by  the  sneriff  or  bis  officers^  (except  in 
particular  franchises,  having  the  return  of  writs,)  or  by  any  one  else,* 
provided  he  be  able  to  examine  the  copv  with  the  original^  so  as  to 
6wear  (if  necessary,)  to  the  service.    In  narticular  franchises  and 

?*  risdicfions,  the  proper  officer  there  should  execute  the  process."* 
be  court  will  not  allow  the  copy  of  a  writ  to  be  amendea,  so  as  to 
make  the  service  good.**  And  where  the  defendant,  on  being  served 
widi  a  copy  of  process  by  the  name  of  John,  observed  his  name  was 
AicAob9,  upon  which  the  person  who  served  it  was  about  to  alter 
^^the  name,  when  the  defendant  said,  ^  never  mind  \  I  am  the  [*190] 
person,  and  will  take  care  of  it  ^^  the  court  notwithstanding  held,  that 
the  service  was  irregular,  and  set  it  aside,  but  without  costs.* 

Formerly,  a  copy  of  the  process  must  have  been  served  on  the 
defendant,  before  the  return  day  f  but  now  it  is  holden,  that  service 
at  any  time,  even  after  the  rismg  of  the  court,  on  the  return  d^y,  Is 

•  GM.Pr.  C.  P.  9S.97,  8.Pr.  Ref .  S46»  PiMe,  9. 
7.  Bame%  ^3, 4.  S  C.   JTHice,  If.''  7  Q«a        f  «  Str.  tSSS.  fitn^s,  iSS.    I  Tmii(.  4S4. 

n.€.  P.  3  Bur.  1600.  1  Chic  Rep.  384. 

k  Barnes,  «S3.  Cu.  Pr.  C  f.  92.  8.  C        f  Burneif  406.  410. 
S  Boi.  It  Pal.  840.  tet  M«  I  H.  Blae.  ftSO.        h  Pr.  Reg.  S54.  Bi«i«ir«,  405.  a  C. 


„ is  Barnard.  K.  B.  31S.  3^.  337.  dOS.   Pr. 

«  4  MMie  A^Sel.  3.15.  >er  Jryiy.  J.  K.  B.  Res-  344.  Bameai  406. 
1  Ifvah.  56a  (a).    577.  6  TmmH.  333.  C.        k  >  Pnee,  S45< 
9.  >  CMk  Rep.  St5.  in  mtis  /  bat  tee  1        I  Pr.  Regk  345.  Caa.  Pr,  C  P..$4.  S.  C« 

h  %tSL  Mil  STmuO.  651.  iManh,        n Suft. 5  Geo.  U.  e.  S7.  §3.  but  see  Of« 


;«ri^&C.6Vbint.  4  iMtrah.  403.  S.  C  Pr    C.  P.  S6.  Pr.  Reg.  345.  Banu^  404. 

ctntra.  S.  C. 

d  Cm.  Pr.  C.  P.  100-  S  Stiw  1073.  SEaat,  a  ^vtAerfafuTv.  TiiMt^M.  55G«Q.in  K. 

sea.  B.  1  Chit.  Rop.  3S0.  (a). 

e  Kartge,  131.   1  Wila.    104.    Barney  •  1  Chit.  Rep.  319. 

4at.  IB.  Blat.  lOS.  C  Bof.  4*  Pul-  3*-  ^  p  Barnes^ 4L5. 494. 
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190  OF  SERVICE  OF  PRdCESS.  ^ 

tidScient*  In  the  Kihg^s  Bench,  a  bill  of  MidJtegex  mmt  not  be 
a|ryed  in  London,  or  elsewhere  out  of  the  county  of  Middleaex  ^  not 
'nrhilst  the  defenaant  is  attending  his  cause  at  the  sittings:^  And  ft 
latiUU  cannot  regularly  be  served  in  anj  other  county  tnan  that  to 
the  sheriff  of  which  it  is  directed*^  So,  in  die  Common  neas,  a 
ccfrias  directed  into  one  county,  cannot  be  regularly  served  in  ano- 
ther, although  it  happen  that  the  same  officer  is  filacer  for  both 
counties:*^  And  a  ccyinaa  directed  into  Kent,  cannot  be  well  served 
m  the  Cinque  ports.^  But  where  there  is  any  dispute  as  to  the  boan* 
daries  of  the  county,  the  courts  will  not  determine  it  on  moivmJ 
And  in  order  to  set  aside  the  service  of  a  writ  in  a  wrong  county, 
there  must  be  a  positive  affidavit,  in  the  King's  Bench,  shewing  that 


OTocess,  it  may  be  left  in  hb  house  -^  or,  if  he  lock  himself  in,  it  may 
oe  put  through  the  crevice  of  his  door ;'  or,  in  the  Common  Pleas,  it 
seems,  that  if  he  keep  out  of  the  way  to  avoid  being  served,  it  may 
"^^e  sent  him  in  a  letter  by  the  post*"*  In  a  joint  action  against  two  jr 
"  more  defendants,  each  of  them  must  be  served  with  a  co]>y  of  tK 
[*191]  process."  But  in  an  action  against  husband  and  wife,  it  is 
deemea  sufficient  to  serve  the  husbana  only** 

If,  upon  the  service,  the  defendant  speak  contemptuous  words  of  the 
court,  or  its  process,  he  is  liable  to  an  attachment*  And  where  the 
words  are  spoken  of  the  court,  the  attachment  issues  in  the  first 
instance  f  for  it  would  be  to  no  purpose  to  grant  a  rule  to  shew  cause, 
which  would  probably  ei^pose  the  court  to  further  insult.^'  It  has 
been  doubted,  however,  whether  when  such  words  are  sworn  to  by 
one  person  only,  the  rule  should  be  absolute,  or  only  to  shew  cause  f 
the  rule  in  Oiancery  requiring  two  affidavits,  to  deprive  the  party 
of  the  benefit  of  shewing  cause;  and  in  the  Kii^g^s  Bench,  the  rule 
is  only  to  shew  cause,  where  the  words  are  spoken  of  iisprocessJ^ 

ft  2  Bur.  819:1  Damf.  4*  E»At,  193.   Pi\  1  Cai.  Pr.  C.   P.    10.3.     Pr.  Reg.   SU. 

Eeg.  .^52.  S  Wits.  37^  1  H.  Blae*  9it,  $  Baroea,  40».  S.  C.iindtecBarnet»4^ 

Tuu^it.  404^  1  Moon*,  573.  m  5  Taunt.  1<6.  1  Manh.  8.  S.  C. 

>  Doug.  384-  1    Durnf.  &  Eatt,  187.   1  nPr.Reg.  351. 

JEtp.  R  p.  48,  o  Barnes,  406, 41&  Pn  Beg.  35! .  S.  a 

e  2  Str.  W^  P  »  Mod.  43.  1  Salk.  84.    1  Str.  135.  Saj. 

d'41^iialc4*  Set.  M^.    t  Chit.  Rep.   15.  Rep.  47.  R.  T.  17  Oea  III.  K.  B. 

(c),  but  M^  Doa?.  384.    1  Duntf.    4r  East»  4  1  Salk.  84. 

18/.    6  Dumf.^  EasH 74.  '  8  I>unir.  4r  Eai^  r  2  Sir.  10S8. 

S35.  temb.  coiUra.  •  Saf.Rap*  II 4*   lu  the  ease  of  Adamfm 

e  7  Taunt  £33.  3  fiSarsh.  650.  S.  C  amt  v.  Oiiion,  H.  37  Geo.  in.  K.  &  an  attaetK. 

sees  New  Rep.  C    P.  16*.  1  Marsh.  9.  1  ment  was  Aioffed  for  aswnst  the  HcfcndaAlfs 

MooTP.  'i90.  1  Chit  Rep.  15.  (r).  vife  and  daiMhter,  for  treating  the  pmoev  ^ 

t  1  Wils.  77.  Doug.  384  1  Ihtetki.^  EaU^  the  eouK  wHh  eontembt,  by  tbrowang  it  iota 

187.  4  Maule  ^  Sel.  41S.  the  street*  ^.  and  the  eMift  m»U  that  no 

r  1  Ciiit  Rc^p.  li.  and  see  id.  383«  a  retnm  by  the  sherifi;  the  mle  ftr  an  at- 

h  9  Str.  877.  Barnes,  309.  488.  taehment  was  absoiote  in  the  first  inatM^M  ; 
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CHAP.  X 


Or  THE  ARREST  uros  BAILABLE  PROCESS. 

JN  treating  of  the  law  of  arrest,  I  shall  consider,  first,  for  what  cause 
of  action  it  is  allowed ;  3dly,  the  affidavit  to  hold  to  bail ;  3dly,  what 

Sersons  may,  or  may  not  oe  arrested ;  and  lastly,  by  whom,  and  un* 
er  what  audiority,  when,  where,  and  in  what  manner  the  arrest  may  - 
be  made.  .  •  »  I 

M 

When  the  cause  of  action  amounts  to  Jiftem  pounds  or  upwardsi  « 
aad  an  affidavit  thereof  is  made  and  filed  according  to  the  statutes, 
the  process  is  baUabk;  and  the  defendant  may  in  general^be  arrest- 
ed, and  holden  to  special  baiL  And  where  the  cause  of  action  arises 
on  a  bill  of  exchange  or  promissory  note,  the  defendant  may  be 
artiested  for  the  sum  of  lOii  or  upwards.  But  by  a  statute* «made 
previous  to  and  not  repealed  or  altered  by  the  12  Geo.  I.  c.  39,^ 
^  no  sheriff  shafU  hold  any  person  to  special  bail,  in  JVale^  or  the 
^  counties  palatint,  upon  any  process  issuing  out  of  the  courts  at 
^  WeMtmifiiter^  unless  an  affidavit  be  first  made  and  filed  of  the 
^  cause  of  action,  and  that  the  same  is  twentv  pounds  and  upwards : 
^  and  bail  shall  not  be  taken  for  more  than  the  single  sum  expressea 
**  in  the  affidaviu'* 

,  With  respect  to  the  cause  of  action,  it  is  a  rule,  that  where  there  is 
a  certain  aebt  to  the  amount  oififiun  pounds,  or  damagts  to  that   ' 
UKiunt  which  may  be  reduced  to  a  certainty,  as  in  assumpsit'  %t 
MMNOrUfor  the  payment  of  money,*  the  dcfenaant  maybe  arrested, 
^ws  amatter  t^caurse^  on  an  affidavit  shortly  stating  the  causo^f  [*1 93j  t 
action*    Ano  he  might  formerly  have  been  arrested  in  lijce  manner, 
in  an  action  of  trootr^  or  ditinut;  for  these  were  considered  as 
bein^  more  properly  actions  of  property,  than  of  tort.    But  where  • 
the  defendant,  being  a  custom-house  officer,  was  arrested  in  an  action 
of  trcfotr^  brought  against  him  tor  seizing  0xids,  and  it  appeared  by 
affidavit  that  there  was  a  reasonable  foundation  for  the  seizure,  t{iat 

%  t1»  If  W.IILe.  9.f  e.  A«.  for  Ui^  old  deU»  eaonot  hold  Uie  de* 

fc9  9tr.  WWm  fendant  to  Uil  tfaemm  by  afBdavit,  ufor 

•  B«rw;i^79,  SO.  lOS.    Bat  ope  w1iD.b»>  ao  miicli  monej  paid  for  hit  oae.    3  Cait, 

«UBc  surety  Sat  tfie  defendant,  befbra  hk  169. 

JiiliMtii  voder  an   inaelTeBt  debconP  ao^       d  6  Mod:  14.  Bamea,    80.  S  Str.  1199. 

«id  VM  aftflrwaido  obl%od  to  giire  a  new  I  Wilt.  93.  S.  C  1  Wilt.  335.  Say.  Repv  59. 

'     b7  boad  »nd  wvfwit  «f  aaamej^  S.  C.  and  tec  Gowp.  599* 


•f  ■ 


91 


193 


FOR  W^AT  CAtTSE  CST  ACTQQN 


?,f 


the  goods  ware  deposited  m  the  king^s  warehouse,  and  that  the  de^ 
fenoant  had  used  due  diligence  in  proceeding  towards  a  condemna- 
tion in  the  Exchequer,*  the  court  ordered  common  bail  to  be  ac- 
cepted.* And  by  a  late  rule,**  in  all  the  courts, "  no  person  can  be 
held  to  special  bail,  in  an  action  of  tr^ir  or  deimuej  without  au 
order  made  for  th^t  purpose  by  the  Lord  Chief  Justice,  or  one  of  the 
judges.** 

On  the  other  hand,  where  the  damages  are  altogether  fmurtamy^ 
as  in  assumpsit  or  covenant  to  indemniQr,  &c.  or  in  actions  for  a 
tort  or  trespass f  there-  can  be  no  arrest,  without  a  special  order  of 
the  court  or  a  judge,  on  a  full  affidavit  of  the  circumstances ;  for  it 
would  be  unreasonable  that  the  defendant  should  be  arrested,  for 
what  damages  the  plaintiff  fancies  he  hias  sustained,  and  is  pleased  to 
swearto.  And  it  is  not  usual  to  grant  a  special  order,  except  where 
there  has  been  an  outrageous  battery  or  mayhem,*  or  the  aefemlant 
is  about  to  cpnt  the  longdom.  An  aflMavit  stating  that  ^  the  de* 
■*-  fendant  was  indebted  to  the  plaintiff  m  3000L  and  upwards,  bein^  the 
Talue  of  certain  bars  of  silver,  delivered  b^  the  phantiff  or  on  his  ac- 
count  to  the  defendant,  to  be  by  him  earned  and  delivered,  and  by 
'the  defendant  undertaken  to  be  carried  and  delivered,  to  E.  B.  at 
Gdttenbur^  in  Sweden^  for  the  use  and  on  account  of  the  plaintiff^ 
but  which  bars  of  silver,  or  any  part  thereof,  the  defendant  had  not 
tarried  or  delivered  to  the  said  E.  B*  at  G.  aforesaid,  or  to  any  other 

Prson,  or  at  any  other  place,  for  the  use  of  the  plaintiff,'*  was 
ld4]  deemed  sufficient  to  hold  the  defendant  to  special  bail,  (»  a; 
jud^*s  order ;  although  it  was  objected^  that  it  did  not  state  any  ddiH 
Owing  from  the  defendant  to  the  plaintiff,  and  that  there  was  nd  aver- 
ment that  the  plaintiff  had  any  property  in  the  silvef,  or  was  damni- 
fied by  the  non-delivery  of  iu' 

There  are  also  some  cases  where  the  defendant  cannot  be  arrested 
Aough  the  action  be  brought  for  a  sum  certain ;  and  others  whett 
he  cannot  be  arrested  for  the  whole  of  the  legal  debt,  but  only  i<x  so 
'^nuch  as  is  equitably  due.^  Thus,  in  an  action  of  debt  on  a  peituA 
statute,sthe  defendant  cannot  be  arrested,  though  it  be  for  a  sum 
certain ;  as  it  is  a  maxim,  that  every  man  shall  be  presumed  innoceal 
of  an  offence,  till  he  be  found  guilty :  But  where  an  actionr  is  brought 
on  a  remedial  statute,  as  for  money  won  at  play,*"  or  oa  a  statute 
which  expressly  authorizes  an  aprest,  as  for  exporting  wool,^  doublo 
value  for  nolding  over,''  having  unsealed  wrought  silb,^^  or  insuring 
lottery  ^kets,""  &c.  the  defendant  may  be  arrested.  So  in  an  action* 
of  debt  upon  a  rec(^pMzance  of  bail,  the  defend^t  «amiot  be  ar^ 
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•  d  Blue.  Rep.  imS.  1   Wt1t.   5S5.  fiay.  e  TvW.  5S.  QillK.C.  P.  ST.  Banwl*  S^ 

Hsp*^^  ^.C'»eml>.e9rura.  k  9  Ann  ^  14  «  Str.   IU79.  7  Dumt  4r 

^  R.  H.  48  G«o.  ni.  K.  B  C.  P.  and  Ex-  £Ait>-259.  batweS  Wib.  67.    The  Wttute 

eheq.  0  EHsg  325.  1  Taaut.  i03.  Man.  Ex.  it  remedial  where  the  action  fa  brought  kf 

Append.  385.  the  party  injared  ;  hatpmai^whevthrw^ 

t  Barnes,  79,  KO,  108, 9.  hr  a  eoanmon  itiformer«    Fer  JVutm,  imt-  S 

4  /if  Si.  Pr.  VL(^.  M.  S.  C  Baroiefl^  7C.  Blao.  R'fp.  13^. 

Pr,  Rec.  66.  C^t.  Pr.  C.  P.  149.  S.  C  I  i«»  1 IW.  «L  fc  1«.  ^  «K  Com.  Rea.  T5. 

«ttn.l654.§9.K.B.  R.M.  1654.  %ia  H  4  Gea  II  e.  98.  5  Dtimi:  4*  £»•!»  M4. 

e.  P.  I  e60eo.  n.  e.  91*  SBur.  1S69. 

f  2 Eait,  455.  bat  tee  2  BeSi  ^  P«l. 9B^.t  ai87  (ko.  Ui»«.  |. 
ebH.Rep.168.  (a). 
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rested ;  for  the  sufficiency  of  the  bail  must  have  been  proved,  of 
admitted,  previous  to  their  being  allowed :  and  if  the  defendant 
were  arrested  in  such  an  action,  there  would  be  bail  m  infimhtnu 
And  for  similar  reasons,  an  arrest  is  not  permitted  in  an  action  of 
debt  upon  a  baifi  or  r^levinfi  bond  ;  whether  the  action  be  brought 
in  the  name  of  the  sheriff,^  or  of  his  assignee.  But  after  judgment  has 
been  obtained  against  the  bail  in  such  action,  the  defendant  may  be 
arrested  in  an  action  on  the  judgment.^  A  defendant  canAot  be  ar* 
rested,  on  an  affidavit  stating  him  to  be  indebted  to  the  plaintiff  for 

foods  bargained  and  sold,  without  sayine  that  they  were  delivered  ;* 
>r  there  is  no  reason  why  the  plaintiff  should  have  the  security  of 
**the  defendant's  body  under  arrest,  and  also  retain  the  security  [*195l 
of  die  goods  in  his  own  hands/  And  the  court  of  Common  Pleas  will 
not  permit  a  defendant  to  be  arrested,  in  an  action  foimded  on  the 
protnonotary's  allocatur,  for  costs  ;k  nor  on  a  policy  of  assurance,  for 
a  total  or  partial  loss,  without  an  adjustment,  or  express  pr<»nise  to 
pay  the  amount^ 

A  party  cannot  be  arrested  and  held  to  bail  for  a  penaltj/y  but  only 
for  the  sum  secured  by  it,'  And  hence  it  is,  that  ifi  an  action  of 
debt  upon  bond,  conmtioned  for  the  pavment  of  money,  though  the 
penalty  is,  strictly  speaking,  the  legal  debt,  yet  as  it  is  now  considei^ 
ed,  upon  the  statute  for  the  amendment  of  the  law,^  to  be  merely  a 
security  for  principal,  interest  and  costs,  the  defendant  cannot  be  ar* 
rested  for  more  than  the  sum  really  due  by  the  condition.  And,  in 
like  manner,  where  the  bond  is  conditioned  for  the  performance  of 
coDenantsf  or  to  save  harmless,^  ^c^  the  defendant  ought  not  to  be 
arrested  for  the  penalty,  but  onbr  for  the  amount  of  the  damages 
really  sustained  by  the  breach  of  the  condition.  He  may  be  arrested, 
however,  for  the  penalty  of  a  bond  conditioned  for  the  performance  of 
a  promise  of  marriage,^  fee.  where  the  penalty  is  the  real  debt,  or 
rather  in  nature  of  stated  damages.  And  where  an  agreement  was 
made  in  writing,  to  deliver  a  certain  quantity  of  goods  within  a  certain 
time,  at  the  price  of  300/.  or  in  default  thereof,  that  the  defendant 
would  forfeit  and  pay  to  the  plaintiff  100/. ;  in  an  action  brought  for 
the  penalty,  the  judges  of  the  Common  Pleas  were  of  opinion,  that 
the  defendant  might  be  held  to  bail.® 

Where  there  have  been  mutual  dealings  between  the  parties,  the 
balance  is  considered  as  the  debt  at  law,  as  well  as  in  equity :  And 
therefore,  upon  an  unliquidated  account,  if  the  plaintiff  were  to  swear 
to  the  sum  due  to  him  on  the  debtor  side  only,  it  would  be  looked 
upon  as  a  mere  evasion ;  and  if  not  ground  enough  to  support  an  in* 

•  R.1M.  n  Ano.  (c).  K.  B.  16  Dumf.  ^  EaaC,  817*  2  £»it,  401.    And 

b  1  Salk.  99.  for  the  tUfTc ivitee  between  penaltUs  and  U- 

e  6  Darnf.  A*  East,  536*  8  Durnf.  k  East,  quidatet!  dainagei,  see  Holt  JVi.  I*n,  45.  u. 

451^  k  4, 5  Anti.  c  1  A.  §  1 3. 

d  Butt  iv.lfMre,fr  ovM/Afr,  bail  of  ffeade,  1  I  $id.  6.S.  1  Swlk.  too.  Btrnes,  109.  Saj. 

ttL  SS  Geo.  m.  K.  B.  8  Durnf.  fe  Enst,  83.  Rep.  109.  Dong.  449.  I  Taunt  847. 

e  13  EmL  398.  >n  Bnrties,  109. 

f  Peril;(9&^,JaitlS£aflt,.S99.  »  1  Wils.  59.  8  Bnrv  IdSU    137a» 

ff4TMiit.705.  449-                            ^'' 

k  5 TMnt.  80t.  1  Manh.  19.  S.  C.  ItL  3t.  o  Barnca^ 88*  Wt mKw  108. 

(0).  and  aae  1  M«a!e  4-  Sel.  494. 
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^dictinent  for  peijur j,  would  at  least  entitle  the  defendant  to  an  action 
upon  the  case,  for  a  malicious  arrest/ 

The  defendant  having  been  otice  arrested,  cannot  in  general  be  ar- 
rested again,  for  the  same  cause  of  action.** .  Nemo  ddiei  his  vtxarx^ 
fro  tddem  causa*  Thus,  where  the  defendant  was  arrested  on  a 
writ  taken  out  pending  a  prior  action,  wherein  he  had  been  pre- 
viously arrestee!  for  the  same  cause,  the  cpurt  discharged  him  on 
common  baih^  So  the  defendant  was  discharged,  where  he  had  been 
arrested  a  second  time,  pending  a  writ  of  error,  and  before  judgment 
was  dven  thereon,  or  the  action  discontinued.^  And  where  the 
plaintiff,  not  liking  the  bail  in  the  former  action,  obtained  a  side-bar 
rule  for  leave  to  dbcontinue  upon  payment  of  costs,  and  afterwards 
proceeded  to  charge  the  defenaant  in  custody  with  a  declaration  in  a 
new  action,  the  court,  conceiving  this  to  be  a  trick,  discharged  the 
side-bar  rule ;  so  that  the  bail  to  the  former  action  still  continued 
liable/  But  where  it  appeared  that  the  bail  in  the  prior  action 
were  forsworn,  the  court  refused  to  assist  the  defendant,  though  he 
was  arrested  before  the  former  action  was  discontinued  ;  saying,  the 
plaintiff  was  right  in  laying  hold  of  him  as  he  did ;  foi:  had  he  dis- 
continued, the  defendant  would  probably  have  run  away/  And  it  has 
been  determined,  that  the  plaintiff,  after  suing  out  common  process, 
may  sue  out  a  baUabk  writ  for  the  same  cause,  and  arrest  the  de- 
fendant, before  he  discontinues  the  first  action ;  for  this  is  not  a 
case  within  the  rule  of  not  permitting  the  defendant  to  be  twice 
arrested  for  the  same  cause.^  By  rule  of  Michaelmas^  15  Car.  IK^ 
it  is  ordered,  that  '^  if  a  defendant  be  lawfully  delivered  from  arrest 
upon  any  process,  he  shall  not  be  arrested  again  at  the  same  time,  by 
virtue  of  another  process,  at  the  suit  of  the  same  plaintiff.'^  But, 
notwithstanding  tnis  rule,  the  court  of  King^s  Bench  held,  that 
the  plaintiff  might  lodge  a  detainer  against  the  defendant,  in  custody 
upon  mesne  process,  after  his  bail  had  justified,  the  defendant  not 
having  completed  his  discharge,  but  being  still  within  the  prison ;  and 
[*197J  that  he  was  not  entitled  to  be  discharged,  upon  an  affidavit  that 
the  sum  for  which  the  detainer  was  lodged,  was  due  at  the  time  of  the 
■first  arrest.* 

The  rule  for  preventing  vexatious  arrests,  was  formerly  so  rigidly 
adhered  to,  that  where  the  plaintiff  was  nonfroastd  hr  want  of  a  de- 
claration, he  could  not  afterwards  have  arrested  the  defendant,  in 
a  second  action  for  the  same  cause.''  But  a  different  practice  now 
prevails ;'  for  the  plaintiff,  it  is  said,  suffers  enough  by  paying  costs 
m  the  first  action,  and  therefore  ought  not  to  be  in  a  worse  condition 
than  before.  For  a  similar  reason,  where  the  plaintiff,  having  mis- 
.  conceived  his  action,  moves  to  discontinue  upon  payment  of  costs,  he 
may,  after  the  costs  are  taxed  and  paid,""  take  out  a  new  writ  for  the 

a  Dr.  TutHngtmea  eue,  4  Bur*  1996.  but  g  6  Dirnf.  k  E^st,  616.  And  see  Wij:htv. 

tee  the  Mie  tfBrmm  v.  Figeon^  8  Campb.  TL  Daviton  v.  Cievforth,  H.  58  G«o.  III.  K. 

594.  aemh,  cmtTd,  B.  I  Ct.it.  R  ii.  475.  in  notU. 

bR.  MlSCor.n.  §a.K.B.  h^i  K.  B. 

e  S  Str.  t9rf9.  3  Manic  ^  Sel.  144* 

d  7  Taun*.  1^.  ,                                      .  k  I  L.l.  RHvm.  67a  Com.  Rep.  94.  S.  a 

•  4  Bur.  <50«.  11  Sir.  4.19. 

f  «  Str.  ISi6.  aiS  gtr.  ls209.  SMaulek  Sel.  155. 
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same  cause,  and  have  the  defendant  arrested  de  timo.^  And  if  the 
plaintiff  be  wmsuited,  in  an  action  of  debt  on  bond,  for  not  sufficiently 
proving  the  execution  of  it,  on  non  est  factum  ^  or  on  the  ground  of 
a  variance  in  a  former  action,  in  which  the  defendant  was  arrested  f 
he  may  be  arrested  again,  in  a  second  action  for  the  same  cause.  So 
where  an  action  was  brought  against  one  of  two  partners  for  a  joint 
debt,  and  the  defendant,  having  been  arrested  therein,  pleaded  the 
partnership  in  abaiemeni^  it  was  holden,  tliat  the  plaintiff  might,  after 
entering  a  cassetur  billa,  bring  a  new  action  against  both  partners;, 
and  arrest  the  defendant  again  for  the  same  debt.**      And  where  the 

1)Iaintiff  becomes  bankrupt^  before  interlocutory  judgment,  the  de- 
endant  may  be  arrested  and  held  to  bail  by  the  assignees,  in  a 
second  action  for  the  same  cause.^  But  where  the  defendant  has 
been  arrested  in  an  action  brought  in  the  name  of  a  bankrupt,  by  the 
authority  of  his  assignees,  he  cannot  be  afterwards  arrested,  at  the 
suit  of  the  assignees,  for  the  same  cause  of  action,  unless  the  first  ac« 
tiou  has  been  discontinued,  and  the  costs  taxed  and  paid/  And 
where  the  plaintiff  held  the  defendant  to  bail,  before  tne  cause  of 
action  accinied,  and  afterwards  discontinued  and  paid  costs,  and  then 
arrested  him  de  naoo  for  the  same  cause,  after  it  accrued ;  the  court 
of  Kmg's  Bench  discharged  the  defendant  on  common  baiL^ 

♦Wherever  the  second  action  appears  to  be  vexatious,**  or  [*198) 
the  defendant  is  arrested  or  detained  in  custody  therein,  after  being 
superseded  or  supersedeable  in  a  former  action,  by  the  laches  of  the 
plaintiff,'  the  court  will  discharge  the  defendant  on  common  bail;  even 
though  he  be  arrested  on  a  note  given  subsequent  to  the  supersedeas^ 
or  in  a  different  form  of  action,  so  as  it  be  substantially  for  the  same 
cause*'  But  where  there  are  no  laches  in  the  plaintiff,  and  a  fortiori 
where  the  defendant  is  in  fault,  the  court  will  not  assist  the  latter  : 
Thus,  where  A.  having  been  arrested  at  the  suit  of  B.  gave  him 
a  draft  for  part  of  the  demand,  and  agreed  to  settle  the  remainder 
in  a  few  days ;  after  which,  the  draft  oein^  dishonoured,  B,  sued 
out  a  new  writ  against  A.,  and  arrested  him  again  on  the  same 
affidavit;  this  was  nolden  to  be  regular."'  And  if  the  defendant  be 
diflchai^ed  out  of  custody,  on  account  of  some  act  for  which  the 
plaintin  is  not  answerable,  such  as  an  alteration  in  the  warrant 
to  arrest  by  the  sheriff's  officer,  without  the  plaintiff's  knowledge, 
in  such  case  the  defendant  may,  after  the  first  action  is  discontinued, 
be  again  held  to  bail  for  the  same  cause."  So  where  the  first  action 
IS  compromised,  and  a  Second  brought  for  the  same  cause,  the  court 
will  not  set  asiae  the  bail  bond  taken  on  an  arrest,  unless  the  pro- 
ceedings appear  to  be  vexatious.^     The  defendant  having  given  a 

•  «WIU-8Sl*BflniM,999.  I  8Str.  783.94,1.  10.19.  1  Wils.  93.  Cowp. 
k  Barnes,  73.  7*2.  Cookton  v.  Foster^  T.  ^3  Geo.  III.  K.  B. 
c  1  Chit  Rep.  S73.                                       but  aee  Barues,  t)^. 

d  SdUthury  y,  WMUdU,  H.  43  Geo.  III.  k  8  Str.  H18.  8  East,  334. 

K  B.  t  MarA.  395.  6.  1  3  East,  34)9. 

•  BoTTies,  anitmee  of  Saunderi,  vMaton,  m6  Domf  &  Eastt  52.  and  see  Penfaldv. 
M.  83  Geo  lU.  K.  B.  l5  East,  63t .  Maxwell^  M.  57  Gtso.  III.  K.  B.  1  Ciiit.  Rep. 

f  1  Chic.  R'^p.  870.  875. 

.  f  5  Mauk*  4*  9tfU  93.  n  6  Damf.  h  East,  818. 

h  8  BlM.  Rep.  809.  o  1  Chit.  Rep.  I6l. 
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19S  FOR  WHAT  CAUSE  OF  ACTION,  Sk, 

bond,  conditioned  for  the  payment  of  a  sum  of  money,  if  the  sentence 
of  a  Vice^idmiralty  court  should  be  affirmed  on  appeal,  andthe  appeal 
having  been  dismissed  for  want  of  prosecution,  the  defendant  was 
arrested  and  holclen  to  bail ;  after  wnich,  the  appeal  being  restored 
upon  petition,  the  action  was  suspended,  and  the  bail  discharged ;  but 
being  again  dismissed,  a  new  action  on  the  bond  was  commenced  ; 
and  me  court  of  Common  Pleas  held,  that  the  defendant  might  be 
again  arrested  and  holden  to  bail/  So  where  the  defendant  has  been 
arrested  abroad,  he  may  be  again  arrested  here,  for. the  same  cause  of 
action ;  at  least,  where  it  does  not  appear  that  the  plaintiff  may  have 
the  same  redress  and  benefit  by  the  proceedings  abroad,  as  in  this 
country.**  And  where  A*  proceeded  by  foreign  attachment  against  B., 
[*199]  who  surrendered,  and  pleaded  to  the  jurisdiction  of  the  court, 
upon  which  A*  discontinued  tne  foreign  attachment,  and  arrested  B. 
by  process  out  of  the  King^s  Bench,  the  court  of  Common  Pleas  held, 
that  the  foreign  attachment  was  not  such  a  proceeding  as  to  entitle 
B*  to  be  disclmi^ed  out  of  custody  in  the  present  suit,  on  entering  a 
common  appearance.®  Where  a  defendant  was  twice  arrested,  and 
put  in  bail  to  two  writs  in  different  counties,  for  the  same  cause  of 
action,  the  court  of  King's  Bench  refused  to  make  a  rule  absolute  for 
setting  aside  one  of  the  two  writs ;  the  proper  course  bebg,  that  ftn 
*  exrmeretur  should  be  entered  on  one  of  tne  bail-pieces.* 

Upon  the  same  princifde,  of  not  permitting  the  defendant  to  be  twice 
arrpsted  for  the  same  cause,  it  is  holden,^  that  in  an  action  of  debt 
upon  judgment,  whether  after  verdict  or  by  default,  the  defendant 
cannot  be  arrested,  if  he  was  previously  arrested  in  the  original 
action ;  even  though  the  bail  in  that  action  have  since  become  in^ 
solvenl^  or  the  plaintiff  has  released  them,  by  declaring  in  a  different 
county,!^  or  the  defendant  has  surrendered  in  tlieir  discharge,  and 
obtained  a  supersedeas.^  And  if  a  defendant,  being  arrested  upon 
process  of  the  Kind's  Bench,  give  a  warrant  of  attorney  to  confess 
judgment,  and  be  afterwards  holden  to  bail  in  the  Common  Pleas,  in 
an  action  upon  that  judgment,  the  latter  court  will  discharge  him 
upon  a  common  appearance.'  But  if  the  defendant  were  not  arrested 
in  the  original  action,  he  may  be  arrested  in  an  action  of  debt  on  the 
judgment."^  And  in  the  Common  Pleas,  the  defendant  may  be  ar- 
rested in  such  action,  notwithstanding  a  writ  of  error  has  been  brought, 
and  bail  put  in  thereon.'  And  where  a  cause,  in  which  the  defefidant 
has  been  arrested,  is  referred  to  arbitration,  and  the  arbitrator  awards 
to  the  plaintiff  a  sum  exceeding  fifteen  pounds,  the  defendant  may  be 
arrested  again,  in  an  action  upon  the  award."* 

•  1  New  R  >p.  a  p.  13.  g  i  Wils  9d.  Barnes,  110.  S.    C.  bat  see  9 

b  7  D  imf.  k  E  ist,  4^0.  2  E  ist,  459.  H.  Bi«o.  S78, 

c  STuunt  851.  I   Mtrsli.  H05,  S- C.  and        hdStr.  1^39.  Cairp.72.R.   R  8  Geo.  II. 

use  the  CHse  of  JBi'vmttsif  v.   Peck,  5  Taunt  C.  P.  Cas.   Pr.  C.    P.    34.  Pr.    Reg^  $(L 

152.  in  noUf.  Barnes,  39Q.  1  Bos.  U  Pul.  361. 

d  !  Chit  Rap.  392.  And  see  rfother,  as  to       i  S  Bos.  8c  Pal.  416.  but  see  Bsrae^  94. 
the  oases  in  which  the  defendant  maj  or  mar        k  8  Damf.  ^  Eatt,  85.  Pr.  Reg.  85,  ft. 

ftiH  be  twSoe  arrested  for  the  tame  cause,  ii  Cas.  Pr.  C.  P.  Si»  S.  C*  Barnes,  il6«  1  Rev 

•J73.  (a).  -276.  (n)  Rep.  C  P.  133. 

eSStr.  1318.  Sar.  R'^p.  43.  Pr.  Reg.  54.        1  Barnes,  71.    Pr.  Ree.  57*   Cam.    Reb> 

C  IS.  Pr.  C  P.  33.  t  C.  Barney  Hi.  S56.  S.  C.  S  Bite.  Ren.  768. 

f  day.  Rep.  16a  m  S  DtimC  k  Saat,  75#. 


OP  THfc  AFFIDAVIT,  &c.  '     9» 

*It  was  formerly  holden,  that  where  .the  judgment  was  merely  for 
costs  upon  a  nonsuit,*  or  the  debt  was  originally  under  ten  poundS|^ 
bat  raised  to  a  larger  sum  by  the  addition  of  costs  ;^  or  the  action 
was  for  general  damages,  which  were  reduced  by  the  judgment  to  a 
sum  terUxm  above  ten  pounds,^  the  defendant  could  not  be  arrested 
in  the  King^s  Baich,  eitner  upon  the  judgment  itself,  or  upon  a  sub- 
sequent promise,  in  consideration  of  forbearance,*^  to  pay  the  debt  and 
costs.  But  it  was  afterwards  determined,  in  both  courts,^  that  a 
defendant  might  be  arrested  and  held  to  special  bail,  in  an  action  on  a 
judgment  for  ten  pounds,  for  damages  and  costs;  though  the  original 
debt  alone  were  under  that  amount*  This  determination  seems  to 
have  occasioned  the  passing  of  the  statute  43  Geo.  IIL  c*  46. 
§  1.  by  which  it  is  enacted,  that  ^no  person  shall  be  arrested  or 
^  held  to  special  bail,  apon  any  fH*ocess  issuing  out  of  any  court 
^  in  Er^land  or  Ireland^  for  a  cause  of  action  not  originally 
^  amountmg  to  the  sum  for  which  such  person  is  by  the  laws  now 
^  in  being  fiable  to  be  arrested  and  held  to  bail,  over  and  above  and 
**  exclusive  of  any  costs,  charges  and  expences,  that  may  have  been 
**  incurred,  recovered  or  become  chargeable,  in  or  about  the  suing  for 
"  or  recovering  the  same,  or  any  part  thereof.''  And  by  the  statute  61 
**  Geo.  UL  c.  154.  §  1.  (continued  by  the  57  Geo.  III.  c.  101.)"  no 
^person  shall  be  held  to  special  bail,  upon  anv  process  issuing  out  of 
^  any  court,  where  the  cause  of  action  shall  not  nave  oririnally  amount- 
**  ed  to  the  sum  cS  fifteen  pounds  or  upwards,  over  ancf  above  and  ex- 
^  elusive  of  any  such  costs,  &c.  except  where  the  cause  of  such  action 
**  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  or 
'^  bills  of  exchange,  promissory  note  or  notes,  in  which  cases  the 
^  parties  liable  thereupon  may  be  held  to  special  bail,  in  such  manner 
^  as  if  this  act  had  not  been  made." 


■^ 


The  affUiaoit  required  by  the  statutes,  of  the  cause  of  action,  may 
be  made  by  the  plaintiff,  his  wife,  or  a  third  person  -S  and  it  may  be 
made  by  one  or  several  persons.  The  affirmation  of  a  qaaktr  is 
^sufficient  to  hold  the  defendant  to  special  bail.'  And,  in  the  [*301] 
Common  Pleas,  an  affidavit  made  by  a  third  person,  need  not  state  any 
connection  between  the  deponent  and  the  plaintiff.^  But  the  affidavit, 
or  affirmation,  must  be  made  by  some  person  who  is  legally  com- 
petent to  be  a  witness;  and  therefore  it  is  bad,  if  made  by  a  person 
convicted  of  felony,  or  other  infamous  crime.'  An  affidavit  however, 
that  the  plaintiff  is  a  transported  felon,  cannot  be  read  in  answer  to 

«  5  Bur.  fl660.  «  Bite.  Rep.  1974  C  P.  1  Vril8.339. 1  Bofl.  4* Pal. 1. 1  Chit. Repr 

Ctntra^  5B.  161. 

Ito  9  8lr.  975.  1077. 3  Bar.  1389.  4  Bar.  g  Cowp.  382.  and  fee  Willet,  999.  o. 

SI  17.  h  1  Bos.  ^  PuL  1. 4  Tattot.  931. 1  Chit.Rc|>. 

9atr.  t943. 1  Will.  190,  58.  161. 

Oovp;  199.  is  Mod.  74.  9  Salk.  461.  Barnes,  79.  Pr. 

4  4  Danf.  9f  East,  570.  K.  B.  BarnM,  Reg.  49.S.C.  9  Str.  tl48.  9  WUs*  993.  and 
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an  aiBdavit  to  hold  to  bail,  made  by  a  third  jperson/  The  true  place 
of  abode  and  addition  of  every  person  maicing  the  aflSdavit  must  be 
inserted  therein.^  In  the  King's  Bench,  however,  the  deponent  may 
be  described  as  ^  of  the  city  of  London^  merchant  :*  And  in  the 
Common  Pleas,  the  addition  of  ^  mamifacturtr*^  to  the  deponent^ 
name,  has  been  held  sufficient.^  But  the  court  of  King's  Bench 
will  not  try  the  real  place  of  the  plaintiff 's  abode  upon  affidavits.* 
And  there  is  no  occasion  to  insert  in  the  affidavit,  the  addition  and 
description  of  the  defmdanL^  In  an  affidavit  to  hold  to  bsiil,  the 
plaintiff 's  clerk  may  state  his  place  of  abode  to  be  the  office  where 
ne  is  employed  the  greater  part  of  the  day,  though  at  night  he  sleep 
at  another  place*^  And  a  foreigner  wnose  general  residence  is 
abroad,  and  who  only  landed  here  for  a  temporary  purpose,  may  pro- 
perly describe  his  place  of  abode  to  be  in  his  own  country,  and  not  at 
the  place  where  the  affidavit  was  Sworn  :^  So  where  a  deponent  had 
been  $l  few  days  before  discharged  out  of  prison,  but  by  permission 
had  still  continued  to  lod^e  there  at  night,  having  no  other  place  of 
residence,  his  describing  himself  bond  Jiae^  in  an  affidavit  to  hold  te 
bail,  as  late  of  such  a  prison,  has  been  deemed  sufficient  :^  but  a  de* 
ponent  who  has  left  one  place  of  residence,  and  resides  m  anotherg, 
cannot  regularly  describe  nimself  as  laie  of  the  former**^ 

The  affidavit  may  be  sworn  before  a  judge,  or  commissioner  of 
[*302]  the  court  autnorized  to  take  affidavits,  by  virtue  of  the  statute 
29  Car.  II.  c.  5.'  or  else  before  the  officer  who  issues  the  process,  or 
his  deputy  :"*  And  it  may  be  sworn  before,  a  commissioner,  although 
he  be  concerned  as  attorney  for  the  plaintiff.**  But  a  special  ccpias, 
issued  upon  an  affidavit  sworn  at  the  bill  of  Middlesex  office,  is  irre* 

falar :  and  though  it  was  contended,  that  the  practice  was  for  the 
lacer,  upon  transmitting  to  him  either  the  original  affidavit  or  an 
office  copy  of  it,  to  issue  his  writ,  yet  the  court  said  that  such  could 
not  be  the  practice ;  for  that  an  affidavit  made  for  one  specific  object, 
could  not  be  transferred  to  another,  and  perjury  could  not  be  as- 
signed on  the  office  copy.* 

There  being  no  action  depending  in  court,  at  the  time  when  th* 
affidavit  is  made,  it  ought  not  regularly  to  be  entitled  in  a  cause : 
and  in  one  case,  the  King's  Bench  discharged  the  defendant  out  of 
custody  on  common  bail,  on  account  of  its  being  so  entitled.'  But 
in  a  subsequent  case,*"  they  thought  that  as  the  practice  had  ob- 
tained so  long,  of  adding  a  title  to  affidavits  of  this  kind,  it  would 
.be  too  much  to  determine,  that  such  practice  had  been  erroneous; 

•  t  Cliit  Rep.  U5.  55  Geo.  III.  e*  157.    for   empow«ring  tlie 

bR.  M.  15   Car.  U.  K.  B.  1  East,  18*  eovtoof  Uv  aiNTeqaityin /rsOKu^  tograiit 

950.  iTaOfit.  154.  bot  see  6  TUmL  73.  coromnakmt  to  take  iimd«yits»  in  «ll   iMirls 

«  3  Maule  k  Sd.  165.  of  Greut  Britain.    Tlie  oommiaaon  for  till* 
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C  1  Maule  4>Sel.  108.  n  R.  £.  15  Geo.  U.  rcrr.  9.  K.  B.  R.  £  19 

li3Eait,lU.  Geo.n.G.P. 

i  II  East,  598.  o  |  Maule 4*  6el.  930. 
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particularly  as  this  was  a  mere  question  of  form,  and  did  not  interfere 
with  the  justice  of  the  case.  A  rule  of  court  however  has  been 
«ince  made  in  the  King^s  Bench,  that  ^  aJB5davits  of  any  cause  of 
action,  before  process  sued  out  to  hold  defendants  to  bail,  be  not  enr 
titled  in  any  cause,  nor  read  if  filed.^^  And  in  the  Common  Pleas, 
if  an  affidavit  to  hold  to  bail  be  entided  in  a  cause,  it  is  bad ;  and  the 
defendant  may  be  discharged,  on  entering  a  common  appearance.^ 
It  is  no  objection  to  an  affidavit  to  hold  to  bail,  that  it  is  not  entitled 
in  any  court  :^  But  in  the  King's  Bench,  if  it  be  not  so  entitled,  but 
only  subscribed  with  the  words,  "  By  the  Ccurt,^  at  the  bottom  of 
the  iuraty  it  is  not  sufficient  5**  though  where  the  name  of  one  of  the 
♦judges  of  that  court  is  affixed  to  the  affidavit,  it  will  entitle  the  [*203] 
party  to  read  it,  as  sworn  in  court  :^  And  an  affidavit  not  entitled  in 
the  court  J  but  purporting  at  the  foot,  to  have  been  sworn  before  the 
deputy  JUactr^  is  sufficient/ 

An  affidavit  made  abroad^  but  of  the  king's  dominions,  is  put  on 
the  same  footing  as  an  affidavit  sworn  m  Scotland  or  Ireland  i 
which,  though  not  sufficient  of  itself  to  authorize  an  arrest,  will  be  a 
£Ood  ground  for  applying  to  the  court  or  a  judge,  for  an  order  to 
nold  tnc  defendant  to  special  bail.^^  Such  an  affidavit  however  ought 
to  contam  all  the  requisites,  that  are  essential  to  affidavits  for  holding 
to  bail  in  England ;  and  therefore  it  was  deemed  necessary  to  state 
in  an  affidavit  made  in  Ireland,  for  the  purpose  of  arresting  the  de- 
fendant in  this  country,  that  he  had  not  made  a  tender  of  the  money 
in  bank  notes.''  It  has  been  said,  that  where  an  affidavit  of  debt  is 
made  in  Scotland  or  Ireland^  the  party  verifying  it  must  swear 
^  that  it  was  made  by  the  plaintiff ;  that  the  hand-writing  subscribed 
tliereto,  is  of  his  own  hana-writing ;  that  the  said  affidavit  was  made 
and  taken  before  a  magistrate,  wno,  deponent  believes,  had  compe* 
tent  authority  to  administer  an  oath ;  and  that  the  hand-writing  of 
the  person  subscribing  the  said  affidavit,  is  the  hand-writing  of  such 
magistrate.''^  But  in  practice  it  is  deemed  sufficient,  where  the  af- 
fidavit of  debt  is  made  in  Scotland  or  Ireland^  to  swear  to  the  hand- 
writing of  the  judge  before  whom  it  was  made:*'  And  accwdingly, 
where  an  affidavit  of  debt  contained  no  place  in  the  jurats  but  pur* 
ported  to  be  sworn  before  the  Chief  Justice  of  the  King's  Bench  in 
Ireland,  and  to  be  signed  by  him,  and  such  signature  was  verified  by 
affidavit  here,  the  court  held,  that  it  was  a  sufficient  foundation  for 
arresting  the  defendant,  under  a  judge's  order,  on  mesne  process :' 
Though  if  an  affidavit  of  debt  be  made  abroad,  out  of  the  king's  do- 
minions, it  is  usual  to  swear  to  the  other  circumstances  before  stated."* 

a  R  M.  58  Geo.  m.  K.  B.  7  Durnf.  ^  h  ^Tetbitt  v.  Pym,  7  Dunif.  ^  E»tt,  376. 
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to  be  ((ib»>rw'ne  in  the  tSommou  Pleas.  7  Durnf.  b  E«st,  iliiX.    Hmfdon  v.  Federid, 

f  I  Chit  Rep.  165*  B.  38  Geo.  IIL  K.  9«  S  East,  964. 
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*In  |>oint  offarmj  the  affidavit  should  he  direct  W[id  positive^  thsit 
the  plaintiff  has  a  subsiBimg  cause  of  action:  and  merefore,  if 
it  be  merely  by  way  of  argument^  or  reference  to  books  or  ac* 
counts,  &C4  or  as  the  parte  making  it  believeBy  it  will  not  in  general 
be  sufficient**  But  an  affidavit  tb^t  the  defendant  is  indebted  to  the 
plaintiff  in  such  a  sum,  a$  he  computes  U^  has  been  adjudged  good*^ 
And  in  an  affidavit  to  hold  to  bail,  made  by  the  plainti^T^s^  agent,  (the 
plaintiff  himself  being  abroad,)  the  debt  on  a  judgment  bein^  first 
positively  sworn  to,  a  subse<|uent  statement  that  the  judgment  is  still 
m  force,  unpaid  and  unsatisfied,  as  dqxment  verUg  believes,  will 
not  vitiate**  Where  the  plaintiff  sues  sis  executor  or  adrmmstrator^ 
or  as.  assignu  of  a  bankrupt,  it  is  sufficient  for  him,  or  a  clerk  <^ 
the  testator,'  &c.  to  swear,  that  the  defendant  is  mdebted,  &c.  as 
tfpears  hf  books,  ire,  and  as  he  verily  believes:^  but  even  in  that 
case,  a  mere  reference  to  books,  >&c.  unsupported  by  the  party^s 
belief,  is  not  sufficiently  positive  f  and,  in  the  Exchequer,  an  affi* 
davit  by  an  executor,  of  a  debt  due  to  his  testator,  ^  as  appears  by 
a  statement  made  from  the  testator's  books,  by  an  accountant  em- 
ploved  to  investigate  the  same,  as  deponent  'oerih  believes,^  is  iiw 
sufficient  to  hold  a  defendant  to  special  bail.>  A  co-assignee  of  a 
debt,  arising  out  of  bills  of  exchange  in  his  own  possession,  may  sue 
in  the  name  of  the  original  creditor,  and  hold  the  defendant  to  bail 
on  his  own  affidavit,  swearing  positively  as  to  all  the  facts  required, 
which  are  within  his  own  knowledge,  and  to  the  best  of  his  know- 
ledge and  belief,  as  to  such  as  are  within  the  knowledge  of  his  prin- 
cq)al  and  co-assignees*'^  And  where  the  assignee  of  a  bond  swore^ 
that  the  obligor  was  indebted  in  ninety  pounds,  for  principal  and 
[*205j  interest  upon  the  bond,  as  he  believed,  the  affidavit  was  deemed 
sufficient  to  hold  the  defendant  to  special  bail  :■  But  it  is  usual,  in 
such  case,  for  the  obligee  and  assignee  to  join  in  an  affidavit,  stating 
the  execution  of  the  bond,  the  assignment  of  it,  and  how  much  is  due 
for  principal  and  interest.^ 

It  is  also  requisite,  that  the  affidavit  should  be  certain  and  expHdt,, 
as  to  the  nature  of  the  cause  of  action :  Therefore,  an  affidavit  that 
the  defendant  is  indebted  to  the  plaintiffin  such  a  sum,  without  more,^ 
or  generally  upon  promises,^  or  in  so  much  upon  a  bond  for/Kr- 
formance  of  cooenanis^  or  upon  breach  of  articUs,^  or  as  a  bakmce 

a  9  Sir.  1U7.  1S09.  1319.  I9S6.  1«70.  t  '  I>i|mf.  4*  Etitt  176.  8l>arnf.  4r  E«it»  419, 

Wilf.  ISI.  SSI.  !i79.  339.  Saf .  Rep.  59.  S.  C.  SO.  S  B(n.8c  PaU  S98.  and  fee  Append.  Gluip. 

%  Bur.  655.  S.  Bar.  1447. 1687.  4  Bur.  SIS6.  IX.  §  39. 41,  S.  65. 

JSmm  ▼.  Phepof,  H.  S4  Geo.  IlL  K.  B.  1  f  3  Str.  1819.  1 0iimf.  4r  Bart,  83. 1  Cl^. 

DaniF.  fy  EMst,  716.  2  Dumf.  4*  East,  55.  Rep.  94. 

.1  Dumf.  4>  KiOU  575.  5  Damt  k  East*  364  .  I  Price,  403. 

Barnes,  87.  but  lee  3  Wilt.  155.  3  Biao.  Rep.  B  8  Dumf.  4r  East  418. 

74a  S.  C.  C.  P.  For  tke^niw  of  affidavits  in  i  1  Wits.  333.  and  see  7  Twint  VS,  t 

different  eases^  see  Appendix  to  Chap  IX.  %  Moore,  34.  S.  C. 

1.  4«.  k3  Bos.  k  Pttl.  S$$,  tttd  see  Append. 

b  3  Bwe.  1083.  but  seel  Dumf.  Ic  Eflst»  Chap.IX.^69. 

717.  1  1  H.  Blae.  10. 

•  1  Chit  Rep.  165.  m  DoaR:.  467. 

d  EtheHngt0n  t.      ■        ,  M.  45  Geo.  HI.  &  Saf.  Rep.  109. 

K.  B.'  •  Bo^berr,  Frisnd,  dted  in 8af.  Rep.  109. 

e  4  Bar.  1993.3388.  JSrowfiT.PJW^oe^H.  P«r  Cur.  M.  41  Qeo^  ffl.  K.  B. 
34  Gea  m.  K.  B.    1  DamC  ^  East,  83.  4 
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tif  accmuUB  between  the  parties,*^  has  been  holden  to  be  too  general. 
So  an  affidavit  to  hold  to  bail,  stating  only  that  the  defendant  is 
indebted  to  the  plaintiff,  "  for  goods  sold  and  delivered,  (without 
saving  ly  the  plaintiff  to  Ae  defendant^)  and  as  the  acceptor  of  a 
bill  of  exchange,'*  or  "  for  goods  sold  and  delivered  (not  saying  by 
Ae  plttint^^  to  the  defendant,"®  or  "  for  ^ods  sold  and  delivered 
for  the  defendant,''^  is  insufficient*  And,  m  the  King's  Bench,  an 
affidavit  to  hoUto  bail,  stating  that  the  defendant,  being  captain  of  a 
ship,  was  indebted  to  plaintiff^  ^  for  work  and  labour  of  plaintiff  done 
on  board  the  ship,  and  for  materials  found  by  plaintiff  and  used 
therein,  and  for  goods  sold  and  delivered,  and  money  paid  by  plain- 
tiff, at  the  request  of  defendant,"  was  holden  to  be  defective,  m  not 
stating  that  the  woi*k  was  done,  or  money  paid  for,  or  the  goods  sold 
to  defendant**  But  an  affidavit  of  debt,  stating  that  the  defendant  is 
iqjdebted  to  the  plaintiff  in  a  certain  sum,  for  principal  and  interest 
due  oa  a  bond,  in  a  greater  penal  sum,  is  sufficient  to  express  that 
such  bond  is  conditioned  for  the  payment  of  money,  without  setting 
forth  the  condition.^  So  in  the  Common  Pleas,  an  affidavit  to  hold 
to  bail,  stating  the  debt  to  be  ^^  for  money  paid,  laid  out  and  ex- 
pended, and  wages  due  to  the  plaintiff  for  his  services  on  board  the 
^defendant's  ship,"  is  sufficient,  without  expressly  stating  that  the  [*2061 
wages  were  due  from  the  defendant.*  So  an  affidavit  tc/hold  to  bail, 
which  states  that  the  defendant  is  indebted  to  the  plaintiff,  for  the 
hire  of  divers  carriages,  &c.  of  the  plaintiff,  to  and  for  the  use  of  the 
defendant,  is  sufficient,  without  stating  tliat  they  were  hired  of  the 
plaintifi^  or  by  whom  they  were  hired?  So  it  has  been  deemed  suffi- 
cient to  state,  in  an  affidavit  to  hold  to  bail,  that  the  defendant  is  ' 
indebted  to  the  plaintiff  in  such  a  sum, "  for  money  had  and  received 
on  account  of  the  plaintiff,'''^  without  adding,  that  it  was  received  by 
the  d^endant^  And  in  an  affidavit  of  debt  for  money  paid  to  the 
use  01  the  defendant,'^  or  for  work  and  labour  as  the  defendant's 
servant,*  it  is  not  necessary  to  state  that  it  was  at  his  request*  So 
•i  affidavit  made  by  a  married  woman,  that  the  defeiidant  was 
>  indebted, "  for  the  rent  of  lodgings,  and  for  money  lent  by  her  to  the 
defendant,"  was. held  sufficient;  although  it  did  not  state  to  whom 
*  the  lodgings  were  let,  and  the  person  making  the  affidavit  was  herself 
t*  incapable  of  lending  money :  for  she  might  have  lent  it  as  agent  to 
her  husband*"*  And  an  affidavit  that  R.  Patten  is  indebted  for 
money  paid  to  the  use  of  the  said  i?.  Jackson^  is  well  enough,"  An 
affidavit  to  hold  to  bail  on  a  bill  of  exchange,  has  been  deemed 
I  sufficient,  though  it  do  not  state  in  what  character  the  plaintiff  sues, 
f        whether  as  payee  or  indorsee  :•  But  an  affidavit,  that  the  defendant 

«  4  TnDDt.  154.  k  5  Taaiit.  704-  751 .  1  Manh-  S15.  S.  C. 

k  7  Eiwt,  l(^^               .  15  Taunt.  756.  I  Manh.  317.  (a).  S.  C.  6 

I                e  8  £%tt,  106'    II   Eatt,  31$.    6  Ttannf.  Tftunt.  SR9.  S.  P. 

92.    I  M^nh.  535.  S.  C.  m  Par  Cur.  T*  40  Qeo.  Ill;  K.  B. 

d  S  Barn.  4*  Aid.  596.   i  Chit.  Rep.  331.  n  3  M»ule  h  Scl.  178. 

C.  o  7  East,  94.  3  Smiih  R.  117.  S.  C.  K.  B. 

e  S  Miuiiek  Sel.  603.  7  T.iont.  11.   -2  Manh,  483.    S.  C.   C.  P. 

*               r  7  Tamrt.  «75.  1  Moore,  «4.  S.  C;  accoi^d,  but  tee  6  T<kunt.  25.     1  Marsh.  424. 

r               r  I  Marab.3l7«-       •  8.  C.  6  Tatim.  &3I.   S  Manh.  231.  S.  C 

>  (k  Taunt. 389.  S  Marsh.  ft3.  S.  C«  contra,-     •• 

1  8  Durnf.  b  Eatt,  338.  Mod  see  id,  27. 
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idebted  to  the  plaintiff, "  as  indorsee  of  a  promissory  note,  « 
of  exchange  made  or  accepted  by  defendant,'^  without  stating 
date  of  the  note  or  bill,  or  that  it  was  payable  on  demand,  or  at  a 
past,  is  insufficient/ 

n  affidavit  to  hold  to  bail,  stating  that  the  defendant  is  indebted 
le  plaintiff  in  so  much  for  interest  money,  under  and  by  virtue  of 
igreement  under  the  hand  of  the  defendant,  is  not  sufficient.**  In; 
img  to  bail  for  stipulated  damages,  for  not  performing  an  asree- 
iTlment,  th"^  affidavit  must  state  what  the  agreement  was,  and  the 
icn  of  it.®  And  as  a  party  cannot  be  held  to  bail  for  a  penalty^  but 
'  for  the  sum  secured  by  it,  an  affidavit  statmg  that  the  defendant 
indebted  to  the  plaintiff  in  1000/.  "  under  an  agreement  inwrir 
,  whereby  the  defendant  undertook  to  pay  the  plaintiff  the  balance 
xounts.  Sic.  which  balance  is  still  due  and  unpaid,'^  is  insufficient^ 
loult  stating  that  the  balance  was  1000/.^   So  an  affidavit,  stating 

the  defendant  was  indebted  to  the  plaintiff  in  6000/.  "  upon  a 
3,  bearing  date,  &c.  and  made  and  entered  into  by  defendant  to 
itiff,  in  the  penal  sum  of  25,000/."  without  shewmg  the  condition 
be  bond,  was  holden  insufficient ;  and  the  court  discharged  the 
ndant  on  common  bail.*^  So  an  affidavit  to  hold  to  bai^  in  an 
>n  against  a  surety  on  an  arbitration  bond,  must  set  out  the  con- 
>n,  and  shew  that  a  demand  of  the  money  was  made  on  the  prm-  ^ 
!,  if  required  by  the  award.^    So  ^n  affidavit,  that  the  defen<^t  * 

indebted  to  the  plaintiff  in  50/.  "  by  virtue  of  an  agreement, 
reby  he  bound  himself  in  that  sum  for  the  performance  of  the  said 
lement,  and  which  he  had  neglected  and  refused  to  perform,'* 
lOut  stating  what  the  agreement  was-,  or  the  breach  of  it,  is  not 
cient.K  So  if  a  tenant  bind  himself  in  a  penalty,  for  performance 
epairs  within  a  certain  time,  the  court  will  not  pernut  him  to  be 
sted  for  the  penalty,  upon  an  •  affidavit  which  does  not  shew  in 
t  respect,  and  to  what  amount,  he  has  violated  his  contract.^  Bi\t 
he  Common  Pleas,  an  affidavit  to  hold  to  bail,  stating  the  de- 
lant  to  be  indebted,  *'  for  damages  awarded,  and  for  costs  an# 
jnccs  taxed  and  allowed,"  is  sufficiently  certain ;  for  it  will  be 
red,  that  the  award  and  taxation  are  such  as  will  siij^rt  the 
m.*  Where  an  affidavit  stated,  that  the  defendant  was  indebted 
le  plaintiff  in  245/.  "  for  money  lent  by  plaintiff  to  defendant,  for 
ise  of  another,  and  for  which  the  defendant  promised  to  be  ac* 
itable,  and  repay  or  cause  to  be  paid  or  secured  to  the  plaintiff, 
'  the  defendant  was  discharged  on  common  bail ;  it  not  aj^^ai^ 
n  the  affidavit,  but  that  the  money  had  been  secured  according 
e  agreement.'^  ^ 

20.8J  It  was  formerly  sufficient,  in  order  to  hold  to  bail  in  irovtr^ 
ake  a  general  affidavit,  that  the  defendant  had  possessed  himself^ 
vers  goods  and  chattels  of  the  plaintiff,  of  the  value,  &c.  which  he  * 

Maule  ^  Sel.  148. 475.  K.  B.  7  Tnunt.  c  4  Maule  ^  Sel.  .130. 

Manb.  483.  S.  C.  C.  P. aecQrd.  but  see  f  7  Taunt.  4(»5.  1  Moore,  lia  S-  C.  «> 

'  Rep.  C.  P.  157,  contra.  K  2  Easrt,  409. 

)  East,  358.  h  5  Taunt  «47. 

Dumf.  h  Eaat,  IS.   Per  Cur.  H.  41  i  1  Bos.  ^  Pol.  S65. 

ri.  K.  B.  2  East,  409.  1c  5  Duraf.  ^  £ast^  552.  tnd  see  2  Bo9.  ^ 
Durnf.  4>  SasC,  917.                                   Pul.  48. 
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had  refused  to  deliver  to  the  plaintifT,  and  had  converted  tk^same  to 
his  own  use.  But  an  afiidavit  stating  that  the  defendant  was  in* 
debted  to  the  plaintiff  "  in  trctter^'^  or  that  "  the  defendants  had 
possessed  themselves  of  certain  goods,  &c.  of  the  plaintiff,  and  of 
cdhiT  persons  /"**  or  that  the  plaintiff's  cause  of  action  against  the 
defendant  was  for  converting  and  disposing  of  divers  goods  of  the 
plaintiff,  of  the  value  of  250/.  which  he  refused  to  deliver,  though 
the  plaintiff  had  demanded  the  same,  and  that  neither  the  defendant 
nor  any  person  on  his  behalf  had  offered  to  pay  to  (he  plaintiff  th^ 
SAO/,  or  value  of  the  goods,"®  has  been  deemed  insuiBcient.  And  to 
obtain  a  judge's  oj-der  under  the  late  rule,^  the  affidavit  should  fully 
set  forth  the  circumstaiices  under  which  the  defendant  has  possessed 
bimself  of  the  goods,  the  particulars  of  which  they  consist,  and  the 
value  of  them,  and  in  what  manner  the  defendant  has  converted  them 
So  hfa  own  use.  In  order  to  hold  to  bail  in  trover  for  a  bill  of  ex- 
change, it  should  be  stated  that  the  bill  remains  unpaid.*^  And  an 
affidavit  to  hold  to  bail  in  trover^  by  the  assignees  of  a  bankrupt, 
5;tating  that  ^'  the  defendant  possessed  himself  of  the  goods,  which  lie 
refused  to  deliver,  and  has  converted  them  to  his  own  use,  as 
appears  by  the  bankrupt's  books  of  account,  and  by  the  letters  of  S. 
(toe  agent,)  and  letters  of  the  plaintiffs,  as  deponent  believes^^  was 
.  holden  not  to  be  sufficiently  certain,  to  shew  a  conversion;  and 
therefore  the  court  discharged  the  defendant  on  common  bail.^  , 

An  affidavit  to  hold  to  bail  on  the  lottery  act,  must  specify  the 
nature  of  the  offence,  and  aver  that  the  defendant  has  incurred  the 
forfeiture  :^  but  the  offence  need  not  be  described  circumstantiallyi 
nor  is  the  plaintiff  obliged  to  swear,  that  the  defendant  is  indebted  to 
him  to  the  amount  ot  the  penalty  i**  In  such  an  affidavit,  several, 
offences  of  the  same  nature  may  be  included;*  and  it  need  not  state 
♦that  the  defendant  received  any  consideration  for  making  the  [*209]  * 
insurances,  or  set  otit  the  plaintiff's  authority  to  bring  the  action.'' 

JBy  the  Bank  acts,*  the  affidavit  to  hold  to  bail  must  state,  that 
no  offer  has  been  made  to  pay  the  sum  sworn  to,  in  notes  of  the 
governor  and  company  of  the  Bank  of  England,  expressed  to  be 
payable  on  demand,  (fractional  parts  of  the  sum  of  20^.  only  ex** 
cepted.)"*  These  act*  of  parliament  have  been  construed  to  extend 
to  affidavits  made*  in  Ireland^  for  the  purpose  of  being  used  in  this 
cocmtry :"  And  if  an  affidavit  be  made  ncre,  to  be  used  in  Ireland, 
it  must  negative  the  tender  in  Irish,  as  well  as  English  bank  notes. 
But  the  acts  do  not  apply  to  the  case  of  a  defendant  holden  to  bail 
in  tracer,  which  can  only  be  done  under  a  judge's  order,  on  an 
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affidavit  of  the  circumstances.*  By  these  acts.*  **  no  action  or  suit 
shall  be  prosecuted  against  the  governor  and  company  of  the  Bank  of 
Erigland^  dvLTing  the  continuance  of  the  restriction  thereby  imposed 
on  payments  by  the  said  goviftior  and  company  in  cash,  to  compel 
ayment  of  any  note  of  the  said  governor  and  company^  expressea  to 
e  payable  on  demand,  or  of  any  no'te  of  the  said  governor  and 
company,  made  payable  otherwise  than  on  demand,  or  of  any  sum  of 
money  whatsoever  by  the  said  governor  and  company,  which  they 
shall  be  willing  to  pay  in  their  notes,  expressed  to  be  payable  on  ^ 
demand.''  But  bank  notes  are  not  made  a  legal  tender  by  these  ^ 
acts.® 

Where  the  affidavit  is  made  by  the  plainliff^  mflfit  be  partictdarly 
sworn,  that  no  tender  or  offer  has  been  made,  as  required  by  the  acta ; 
and,  in  the  King's  Bench,  an  affidavit  that  the  defendant  had  not 
tendered  the  saidsum,  or  any  part  thereof,  in  Bank  of  fr^/omi  notes, 
r*210]  was  holden  insufficient  ;*  Lord  Keryon  observing,  that  the  court 
had  better  abide  by  the  words  of  the  acts  of  parliament.  But  in  the 
Common  Pleas,  it  is  otherwise ;  for  it  is  there  holden,  that  such  an 

*  affidavit  excludes  the  possibility  of  a  tender  by  any  one  else :  and  if 
any  other  p<3rson  had  made  an  offerybr  the  defenaant,  it  would  have 
been  tantamount  to  an  offer  by  him.^  So  if  an  affidavit  nega:tive  a 
tender  in  notes  of  the  governor  and  company  of  the  Bank  of  ^igland, 
payable  on  demand,  it  is  sufficient ;  though  the  words  of  the  statute 
are  ^  ex^pressed  to  be  payable  on  demand."" 

In  an  affidavit  to  hold  to  bail  for  an  integral  sum,  e.  g^  302.  and 
upwards  J  it  is  sufficient  to  negative  a  tender  of  the  satd  sum  in 
bank  notes;  that  having  reference  to  the  specific  sum  sworn  to, 
which  was  such  as  might  have  been  so  tendered  :^  But  it  is  not  suf- 
ficient in  such  case,  to  negative  a  tender -of  the  said  sum  and 
upwards.^  And  in  an  affidavit  to  bold  to  bail  for  a  fractxanal  suAi, 
in  pounds  shillings  and  pence,  it  is  not  enough  to  negative  a  tender 
of  the  said  sum  in  bank  notes;  for  non  constat  but  a  tender  in  bank 
notes  was  made  of  all  but  the  fractional  sum,  which  would  have  been 

'  sufficient  within  the  statutes.^  In  this  case,  therefore,  it  \&  usual  to 
swear  that  no  tender  or  offer  has  been  made,  to  pay  the  said  sum,  or 
any  part  thereof.**  ik. 

If  the  affidavit  be  made  by  an  agenf,  the  plaintiff  being  abroad, 
it  is  sufficient  to  negative  a  tender  of  the  debt  in  bank  notes,  ^as  the 
agent  believes ;'"  and  in  an  action  brought  by  the  corporation  of 
tiondon^  for  use  and  occupation,  an  affidavit  sworn  by  a  clerk  in  the 
chamberlain's  office,  as  to  the  existence  of  the  debt,  and  that  no 
tender  of  it  had  been  made  in  bank  notes,  to  the  best  of  his  hum* 

*a  4  Price,  307.  Ante,  193.  ^8.  i  1   East,  17.     So  an  aflSdaTit,   in    aiibh 

b  See  Stat  37  Gea  III.  c.  45.  §  9.  and  die  case,  nesatirine  a  tender  of  the  nmii  omitting 

other  8Utute4  referred  to  in  note  (6).  Mt'i/,  is  msuffioieol.    Per  Ctir,  M.  42  Gea 

c  8  Bos.  8f  PuK  686.  And  tee  the  statute  56  UI.  K.  B. 

Geo.  III.  c.  68.  §  1 1 .  bj  which  gold  coin  is  de-  IcAn  affidavit  that  no  offer  had  been  Diade 

clared  to  be  the  only  leg;al  tender.  to  inj  the  sum  of  93/1  88.  6d.  in  notes*  4^ 

d  Per  Cur,  M.  48  Geo^  III.  K.  B.  orvn^  fractional  part  of  the  sum  of  30$.  waa 

e  1  Bos.  P>il.  344.  holden  insufficient  Per  Cur.  M.  48  Gco*m. 

f  8  Bos.  4- Put.  48.  K.  B. 

S  8  East,  1.  18  Dornf.  h  £ast,884. 

b  3  East,  HB. 
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kJ^e  and  belief  was  held  sufficient.*  But  in  general,  where  tha 
principal  resides  here,  it  is  not  sufficient  for  his  asentto  negative  a 
*tender  <rfthe  debt  in  bank  notes,  to  the  best  of  bis  Knowledge  [*21 1] 
and  belief  5  but  such  tender  must  be  positively  negatived.*  In  the 
Common  Pleas,  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff^a 
agent,  is  bad,  though  it  expressly  negative  a  tender  in  bank  notes;* 
unless  it  appear  in  the  original  affidavit,  or  in  an  explanatory  one^that 
the  agent  nad  some  particular  reason  for  knowing  that  no  tender. had  < 
been  made  r'  And  in  an  action  by  the  assignees  of  a  bankrupt,  it  is 
not  sufficient,  in  that  court,  for  the  bankrupt  tp  negative*  a  tender  in 
bank  notes.*  But,  in  the  King's  Bench,  an  affidavit  made  by  the 
agen^  of  the  plamtiff,  expressly  negativing  a  tender  of  the  debt  in 
bank  notes,  to  nis  principal  as  well  as  to  himself,  is  sufficient ;  thougit 
the  plaintiff  himself  be  not  therein,  stated  to  reside  abroad.^  And,  m 
the  Common  Pleas,  if  the  assignee  of  a  bond  positively,  negative  a 
tender  in  bank  notes,  it  is  unnecessary  for  the  obligee  to  join  in  such 
affidavit.* 

If  the  affidavit  be  made  by  one  of  several /wrfner*,**  or  assigruesf 
it  is  sufficient  for  the  party  making  it  to  negative  a  tender  in  bank 
notes  to  himself  positively,  or  to  either  of  his  partners  or  co-assignees^ 
to  the  best  of  his  knowledge  and  belief.  And  an  affidavit  to  hold  to  « 
bail,  made  by  an  administrator  of  a  person  who  died  before  the 
passing  of  the  bank  acts,  need  not  negative  a  tender  in  bank  notes  to 
the  intestate.*^  But  in  an  affidavit  to  hold  to  bail,  made  by  the  as>» 
signees  of  a  bankrupt,  it  is  not  sufficient  to  negative  a  tender  of  the 
debt  in  bank  notes  to  the  assignees;  but  it  must  be  sworh  also,  that 
no  such  tender  was  made  to  the  bankrupt,  before  his  bankruptcy:' 
In  this  case  therefore,  it  is  usual  for  tne  bankrupt  and  one  of  his 
assignees  to  join  in  the  affidavit,  the  former  ncgativmg  a  tender  be- 
fore, and  the  latter  after  the  bankruptcy. 

*The  affidavit,  however,  need  not  now  be  very  particular,  in  [*21 2] 
negativing  a  tender  in  bank  notes ;  for  by  the  statute  43  Geo.  III.  c.  1 8. 
4  2.  it  is  enacted,  that  "  in  case  of  any  application  to  any  of  his 
**  majesty's  courts  in  Westminster  hall^  by  any  person  who  has 
"  been  or  shall  be  held  to  special  bail,  under  or  by  virtue  of  any 
process  out  of  such  court,  to  be  discharged  upon  common  bail,  by  . 
reason  of  any  defect  in  such  part  of  the  affidavit  on  which  he  is  so 
held  to  bail,  as  negatives  or  is  intended  to  negative  any  offer  having 
been  made  to  pay  the  sum  in  such  affidavit  mentioned,  in  notes  of 
"  the  governor  and  company  of  the  bank  of  England^xhe  person  or 
^  persons  making  such  application  so  to  be  discharged,  shall  not  be  , 
"  intitled  to  such  discharge,  unless  he,  she,  or  they  shall  at  the  same 
**  time  mefce  proof,  by  affidavit,  that  the  whole  sum  of  money,  for 
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b  8  Dornf.  A- Edit,  53a  2  East,  24.  S- P. 
.  e  S  Bos.  4*  Pul.  339*389. 

d  I<L  39a  49U.  590. 

e  3  Bob.  ^  Pol.  219. 

t  Maddox  r.  Ab^rcrmnky,  H.  4t  Geo.  Ill 
K.B.  IE«8(,415. 

K  7  TRimt  275. 1  Moore,  24.  S.  C. 

k2BDt.4-Put.390. 


k  3  Boa  4*  Pul.  6u  And  Booke^  J.  adtfetl, 
that  he  th<Hifl;ht  it  unneoessarj  in  aiiy  eave, 
for  (>er9ona  suing  as  ailaainistrators,  to  nega* 
live  a  tender  to  their  intestate. 

1  SDumf.  &  Ea«t,  455.  This  caiie  was 
determined  before  the  statute  43  Gto.  III. 
e.  18.  §  2;  sioee  which  it  ia  sofficientf  ih 
an  action  by  the  assignees  of  a  baoknipty 
to  swear  frenerMlly,  that  no  tender  has  bteu 


i  8  Ditmt  4*  East,  418. 520.  2  Bos.  4*  Pol.    made  of  the  debt  in  bank  notes.  #  Taunt.  4U5 
590. 
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S!t  OP  THE  AFFIDAVIT  ' 

^  which  he,  «he  or  they  has  or  have  been  so  held  to  bail,  had  been  or 
.  ^  was,  before  such  holding  to  bail,  offered  to  be  paid,  either  whoUy  in 
*^  such  notes,  or  partly  in  such  notes  and  partly  in  lawful  money  of 
^  this  kingdom/^  This  statute,  however,  was  not  intended  to  reniedy  i 
"tiie  total  omission  of  a  clause  in  the  affidavit,  negativing  a  tender  in 
bank  notes,  but  merely  to  cure  formal  slips.* 

It  should  also  be  observed,  that  there  is  a  jmn^o  in  the  statute  38 
Geo.  III.  c.  l.^that  ^ifan  affidavit  shall  be  made,  upon  which  any 
^  person  might  have  been  held  to  special  bail,  upon  any  procesit 
^  issuing  out  of  any  court,  and  it  shall  be  likewise  sworn  m  such 
^  affidavit,  that  such  offer  of  payment  has  been  made  as  therein  men- 
^  tioned,  so  that  the  person  who  might  have  been  arrested  and  held 
^  to  special  bail  upon  such  process,  ifthatacthad  not  been  made, 
^  cannot,  by  reason  of  such  offer,  and  of  the  provisions  in  that  act 
^  contained,  be  so  arrested  and  held  to  special  bail,  it  shall  be  lawful 
.*^  for  the  court  out  of  which  such  process  shall  issue,  or  for  any 
^  judge  of  such  court,  in  a  summary  way,  to  order  the  defendant  in 
*  the  action  in  which  such  process  shall  issue,  and  who  might  have 
'*'  been  so  held  to  special  bail  as  aforesaid,  if  that  act  had  not  been  « 

^  made,  to  cause  notes  of  the  said  governor  and  company,  expressed 
•  *to  be  payable  on  demand,  to  the  amount  of  the  sum  of  money  for 
^  which  such  person  might  have  been  so  held  to  special  bail,  if 
[*21 3]  "  that  act  had  not  been  made,  to  be  deposited,  in  such  manner  as 
"  such  court  or  such  judge  shall  direct,  to  answer  the  demands  of  the  i 

^  plaintiff,  or  plaintiffs  in  such  action ;  and  if  such  deposit  sliall  noc 
"  be  made  within  the  time  limited  by  such  order,  after  such  notice 
*^  thereof  as  shall  thereby  be  directed  to  be  given,  it  shall  be  lawful, 
"^  upon  affidavit  duly  made  and  filed  that  such  deposit  has  not  been 
"  made  according  to  such  order,  to  arrest  such  defendant,  and  hold 
^  him  or  her  to  special  bail,  in  such  and  the  same  manner  as  if  that 
"  act  had  not  been  made." 

Lastly,  it  is  a  general  rule,  that  the  affidavit  to  hold  to  bail  should 
be  single ;  and  therefore  if  it  contain  two  or  more  different  causes  of  • 
complaint,  that  cannot  be  joined  in  the  same  action,  either  at  the  suit 
of  one  or  several  plaintiffs,®  or  against  one*  or  several®  defendants,  it  ^ 
is  irrecular,  and  the  courts  on  motion  will  set  aside  the  proceedings. 
If  there  be  no  affidavit,  or  if  the  affidavit  be  defective/  or  not  duly 
Jtkdjs  or  if  the  sum  sworn  to  be  not  indorsed  on  the  writJ^  the  court 
will  discharge  the  defendant  upon  common  bail.  But  if  the  affidavit 
be  merely  informal,  the  defendant  cannot  object  to  it,  after  he  has  ^  i 

vohmiarily  given  a  bail-bond,*  put  in''  or  perfected'  bail  above,  taken 

a  Wood  ▼.  Jenkiru^M.  45  Geo.  HI.  K.  B  f  7  Darnf.  ^  E^st,  375.                                              | 

8  Smrth  R.  156.  S.  C.  and  see  1  Bos.  ^  Pul.  g  liimey  v.  BaakerviUeytnied  in  S  Wil8.2^35                  ^ 

176.  7  Taunt.  405.  I  Chit  Rep.  98.  (a).  59,  h  ^  Wils.  69. 

60. 161.  (a).  i  7  Dnrni.  fyK^tU  375. 

b  §  8.  k  1  Eaft,  330.  1   Maale  jfir  S  f1.  S30.    In 

e  6Danir.  ^  Eaat.  68S.  the  latter  ease,  Mr.  Justice  Matftey  ohferrcilf 

d  5  Bur,  3690.  that  there  was  not  any  instance,  in  wbiofc  the 

e  Doag.217*  Frvy.MofUt^meryandothert^  IMUly,  after  putting  in  bail  above,  hsH  been 

M.  36  Geo.  ni.  iC  B.  4»  DurnC  4*  East,  577.  permitted  to  take  advantsge  of  a  defect  in  the 

695.  5  Darnf.  and  East,  854.  733.  4  East,  affidavit  to  hold  to  bail.    See  also  6  T«unt. 

589.  1  MauIc    &  Sel.  55.    Barnes,  70.  1.  185.  C  P.  accord. 

Bos.  4-  Pul.  49.  8  New  Rep.  C.  P.  83.  i  .     1  1  East^  81. 1  Bos.  8t  Pol.  133.  S.  P. 
Mardu  374 
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the  declaration  out  of  the  oiBce,*  pleaded  to  the  action,*^  or  let  jii%o 
meot  go  by  de&ult.^  And  it  is  a  rule  in  the  King's  Bench,  that  the 
court  will  not  go  out  of  the  affidavit,  or  prejudge  the  cause,  by  enter* 
ing  into  the  merits  upon  which  it  is  founded.*  The  plaintiff  therefore, 
in  that  court,  must  stand  or  fall  by  his  affidavit;  it  being  the  constant 
and  uniform  practice  of  the  court,  in  cases  of  arrest,  not  to  receive  a 
*suppkmmtal  or  t:giUmai(mf  affidavit  on  the  part  of  the  plaintiff,  [*21 4] 
nor  a  (umnteir  or  contradictory  one  on  the  part  of  the  defendant*®  Even 
an  affidavit  of  the  plaintiff's  confession,  that  the  defendant  owes  him 
nothing,  will  not  be  received/  This  practice  however  must  be  under- 
stood with  reference  to  the  merits  of  the  cause ;  it  being  competent 
CO  the  d'efendant  to  shew  by  a  a^miter  affidavit,  that  he  was  privileged 
from  arrest,  or  had  been  before  holden  to  bail  in  this  country,  for  the 
same  cause  of  action.^ 

In  the  Common  Pleas,  where  the  affidavit  to  hold  to  bail  is  de^ 
fective,  by  reason  of  the  omission  of  some  circumstance  necessary  to 
complete  it,  as  where  it  is  not  sworn,  m  an  affidavit  made  by  an 
executor,  that  he  believes  the  debt  to  be  due,^  or  that  the  defendant 
acknowledged  an  account  stated,'  &c*  the  court  will  permit  the  defi- 
ciency to  be  supplied  by  a  supplemmUil  affidavit.  And  so  where  the 
matter  of  bail  is  discretionary,  as  in  an  action  for  a  malicious  pros^* 
cution,^  &c.  the  court,  in  determining  whether  an  order  shall  be 
granted  for  special  bail,  will  permit  a  contradictory  affidavit  to  be. 
read  on  the  part  of  the  defendant*  But  where  the  affidavit  is  a  mere 
nullity,  as  bemg  made  by  a  person  convicted  of  felony,'  or  does  not 
contain  any  positive  oath,"*  or  cause  of  action,*  the  court  will  not  re- 
ceive a  supplemental  affidavit ;  nor  will  they  try  the  merits  of  the 
cause  on  a  contradictory  one,  except  in  cases  where  the  matter  of  bail 
is  discretionary^®  In  the  Exchequer,  if  there  is  probable  ground  to 
suspect  that  the  securities  upon  which  the  defendant  is  held  to  bail  are 
illegal,  the  court,  it  is  said,  will  discharge  him  upon  filing  common  bail.? 
An  affidavit  to  hold  to  bail  continues  in  force  for  a  year :  during 
which  period  the  defendant  may  be  arrested,  on  the  first  or  anv  sub- 
*sequent  process  sued  outthereon.**  But  an  affidavit  made  more  [*2 15] 
than  a  year  before  the  suing  out  of  the  writ,  is  not  sufficient  to  author- 
ize an  arrest  in  the  King's  Bench ;  for  the  act  requires  an  oatli  of  a  suIk 
sisting  debt  at  the  time  of  suing  out  the  process ;  and  after  a  year,  it  will 
he  presumed  that  the  debt  has  been  paid,  if  nothing  appear  to  the- 
ft 7  DumC  h  ErVL,  451.  h  <2  Blac.  ?.v\».  850. 

b  Td.  Sl^.innntUi  «nd  see  I  Kast,  77.  i  BHines,  100.  and  we  id.KT,  I  H.  BUc, 

«  SDumf.  k  E«8i,  77, 1  Eiwt^  19.  in  Mth.    248.    1  &».  ^  Pul.  36. 129.  «  Boa.  4r  Pal,' 
SlC  .      11(V298. 

d  I  Salk.  100.  bot  aee  Forrert,  153.  3  East,        k  Cas.  Pp.  C.  P.  148.  Pr.  R«?g.  66.  Barnea, 
169.  76.  Si  C.  and  see  Pr.  Reg.  63.  Bameai  61. 

e  fi  Sir.    1157.   I  W^ils.  335.    Shy.  Rep.    S.  C.  Id  72.  87. 
33.  S.  C.  S  Wila.  SS5.  1  Blao.  Rep.   19i.       I  Pr.  Reg.  49.  Baraes,  79.  S.  C  I  Chit 
1  Bar.  653,  4  Bur.  2017.  Doug.  450.   467.    Rep.  167. 
Juequea  t.  J^tron,  E.  26  Geo.  10.  KB.        m  2  Wilt.-224. 

1  DarnC  &  East,  716.    5  Durnf.  &  E.«t,        *  iH.  BIm..  la  7  Taunt  405.  1  Moore, 
5S«.  S.  Spragg  ▼.  TQur\g,  H-  55  Geo.  W.    110.  S.  C.  «    ^    • 

K.  B.  ^  A^le  8r  Set  563.  7  Taunt  408.       o  Barnes,  61  Pr.  Reg.  63.  S.  %>.  Barney 
1  Muorr,  1 12.  S.  C.  but  see  2  Blac.  Rep.  850.    109.  7  Taunt  235. 
186.  1  H.  Blae.  301.  C.  P.  P  Forrest,  153. 

f  1  Wils.  335.  and  tec  Forrest,  155.  q  Mte^  175.  198. 

12  East,  453. 


21  &  OF  THE  PRIVILEGE 

contrary.*  It  is  therefore  necessary  that  a  fresh  afiBdavit  should  be 
made,  before  a  writ  is  sued  out,  when  more  than  a  year  has  elapsed 
since  the  making  of  the  former  affidavit. 


Having  thus  shewn  for  what  cause  of  action,  and  upon  what  affi- 
davit, the  defendant  may  be  arrested,  and  held  to  special  bail,  I  shaQ 
next  consider  the  privilege  from  arrest ;  which  is  personal,  temporary^ 
or  locdl.^ 

Where  the  defendant  is  not  subject  to  a  atpias^  he  cannot'  of 
course  be  arrested  and  held  to  special  bail.  Thus,  in  the  fir^  place, 
not  to  mention  the  King  and  Queen^  and  members  of  the  royal 
•  family,®  it  is  holden,  that  the  servants  in  ordinary  of  the  king  or 
queen  regent,  though  subject  to  a  capias,  ought  not  to  be  arrested, 
even  upon  process  of  execution,*  without  notice  firat  given  to,  and 
leave  obtained  from  the  lord  chamberlain  of  his  majesty's  household.* 
And.a  servant  of  this  nature  is  not  liable  to  be  arrested,  although  the 
debt  be  contracted  in  the  course  of  trade,  which  he  publicly  carries 
on.'  But  the  servants  of  the  queen  consort  or  dowager  nave  no 
sijch  privilege.*  And  it  has  been  doubted,  whether  a  gentleman  of 
the  king's  privy  chamber  be  privileged  from  arresL**  Tne  fctng  hath 
moreover  a  special  prerogative,  (which  indeed  is  very  seldom  ex- 
erted,) that  he  may,  by  his  writ  of  protection,  privilege  a  defendant 
from  all  personal,  and  many  real  suits,  for  one  year  at  a  time  and  no 
longer,  in  respect  of  his  being  engaged  in  his  service  out  of  the 
realm.  And  the  king  also,  by  the  common  law,  might  take  his 
[*2 1 6]  debtdr  into  his  protection,  so  that  no  one  might  sue  or  arrest  him, 
till  the  king's  debt  were  paid  :  but  by  the  statute  25  Edw.  III.  stat.  5. 
c.  19.  notwithstanding  such  protection,  another  creditor  may  pn> 
ceed  to  jud^ent  against^  him,  with  a  stay  of  execution  till  the  king^ 
debt  be  paid ;  unless  such  creditor  will  Undertake  for  the  king's 
debt,  and  then  he  shall  have  execution  for  both.* 

By  the  law  of  nations,  as  declared  by  the  statute  7  Ann.  c.  12. 
Ambassadors,  and  other  public  ministers^  are  privileged  from  ar^ 
rest ;  as  are  also  their  domestic  servants  ;  it  bemg  enacted  by  the 
above  statute,  that  "  all  writs  and  process  against'  the  person  or 
"  goods  of  an  ambassador,  or  other  public  minister  of  a  foreign 
"  prince  or  state,  or  the  domestic  servant  of  such  ambassador  or 
"  public  minister,  shall  be  utterly  null  and  void,  to  all  intents  and 
**  purposes  whatsoever."  But  a  consul  is  not  considered  as  a  public 
mmister,  nor  consequently  privileged  from  arrest.'      And  it  has  beei> 

•  Q  Str.  127(\  Pitcfiet  v.  Davy  and  others,        h  2  Barn.  ^  Aid.  234.  .    , 

H.  44  Geo.  III.  Steivart  v.  Freeman,  E.  47        i  3  Blso.  Com,  289i  90. 
Geo.  in.K.B.butse«  I  Bos.^-Pul.  176.C.P.        k Caa. /emj*.  Talb.  28l.4Bar.  2016. 
k  2  Salk.  tit.  Privilege.  1  3  Maule  *  Sel.  284.  and  sec  Caa.  ten^ 

c  2  Inat.  50.  ^  Talb.  281.  3  Bur.  1481.  S.  C.  ciletl.    Com. 

a  5  Dtirof.  Sr  East,  686.  Dig.  tit  ^mbiUMadorg,  B.    1  Taunt.  ll»6.  «* 

e  T.  Rajm.  152.  2Keb.  3.  485.  East,  447.  by  which  it  appears  that  this  |Kliu 

f  2  Taunt.  167.  was  formerly  ooosidered  as  doubtfut 
5  1  Keb.  842.  877, 
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adjudged,*  that  a  defendant  claimingllhe  benefit  of  this  act,  as  do- 
mestic servant  to  a  public  minister,  must  be  really  and  bond  fide  his 
servant,  at  the  time  of  the  arrest  ;^  and  must  clearly  shew  by  af- 
fidavit, the  general  nature  of  his  service,  the  actual  performance  of 
it,  and  that  lie  was  not  a  trader  or  object  of  the  bankrupt  laws  :* 
For,  by  the  law  of  nations,  a  public  minister  cannot  protect  a  person 
who  15  not  bond  fide  his*  servant.  It  is  the  law  that  gives  the  protec- 
ti<m :  and  though  the  process  of  the  law  shall  not  take  a  btmd  fide 
servant  out  of  ue  service  of  a  public  minister,  vet,  on  the  other  hand, 
a  public  minister  shall  not  take  a  person,  who  is  not  bond  fide  his  sei^ 
yant,  out  of  the  custody  of  the  law,  or  screen  him  from  the  payment 
of  his  just  debts.^ 

This  privilege,  however,  has  been  long  settled  to  extend  to  the 
servants  of  a  public  minister,  being  natives  of  the  country  where  he 
♦resides,  as  well  as  to  his/ore^  servants  f  and  not  only  to  ser-[*2lTJ 
vants  lying  in  his  house,  for  many  houses  are  not  large  enough  to  con- 
tain and  lodge  all  the  servants  of  some  public  ministers,  but  also  to  real 
and  actual  servants  lying  out  of  his  house  :^  Nor  is  it  necessary,  to 
entide  them  to  the  privilege,  that  their  names  should  have  been  re* 
gistered  in  the  secretary  of  state's  office,  and  transmitted  to  the 
sheriff's  office;^  thoc^h,  unless  they  have  been  so  registered  and 
transmitted,  the  sherin  or  his  officers  cannot  be  proceeded  against 
for  arresting  them."*  And  it  is  not  to  be  expected,  that  every  parti- 
cular act  of  service  should  be  specified :  'Tis  enough  if  an  actual  bond 
fide  service  be  proved :  And  if  such  a  service  be  sufficiently  made  out 
by  affidavit,  the  court  will  not,  upon  bare  suspicion,  suppose  it  to  have 
been  merely  colourable  and  collusive.' 

By  the  common  law,  Purs  of  the  realm  of  £tig2an<l^  and  Puf 
esses^  whether  by  birth  or  marriage,'  are  constantly  privileged  from 
arrest  in  civil  suits,  on  account  of  their  dignity,  and  because  they  are 
supposed  to*  have  sufficient  property,  by  which  they  may  be  com- 
pelled to  appear :  which  privilege  is  extended,  by  tne  act  of  union 
with  ScotUmA^  to  ScotA  peers  and  peeresses ;  and  by  the  act  of 
union  with  /re/and,"to  Irish  peers  and  peeresses.  And  they  are 
not  liable  to  be  attached^  for  the  non-payment  of  money,  pursuant 
to  an  order  of  nisi  prvus^  which  has  been  made  a  rule  of  court.** 
But  this  privilege  will  not  exempt  them  from  aitouihments^  for  not 
obeying  tne  process  of  the  courts  f  nor  does  it  extend  to  peeresses 
by  marriage,  if  they  afterwards  intermarry  with  commoners.*     And 

•  2Str.797.  8  Ld.  Raym.  19«4.  Fitzgib.        k  6  Co.  52.  9  Co.  49.  a.  68.  a.  Hob.  61. 

$CM).S.C.lWib.  iO.  7S.  I   Blao.  Rep.  48,  Stv  Rep.  322.  2  Salk.  513.  2  H.  BUc'  272. 

I  Biir.  401.  S  Bar.  1478.  1  Blae.  Rep.    471.  3  finst,  127. 

$.  C.  3  Bur.  1676. 1731.  3  WUa.  3d.  and  tee       1  6 Co.  52.  Sty.  Rep.  252.  1  Vent.  2*J8.  il 

3  Campb.  47.  Chan.  Chb.  224w 

b  FKfU  ▼.  De  Loyant,  M.  42  Geo.  IH.       m5  Ann.o.  8.  art.  23.  and  see  Fort.  165. 

K.  B.  2  Str.  990. 

c  See  tbe  ttatnte,  §  5.  n  39  b  40  Geo.  lU.  o.  67.  art.  4^  bat  tee  1 

d  4  Bar.  SOI  6, 17.  Moore  41 0. 

c  3  Bur.  1676.  o  Ld.  Falkland^  case,  £.  36  Geo.  XXL  K. 

'  2  Str.  797.  3  Wils.  35.  B.  7  Dnmf.  k  Eait,  171 . 

t  4  Bar.  2017.  3  Damf.  k  Eaut,  79.  p  1  Wilt.  332.  Sfjy.  Rep.  50.  S.  C.  1  Bitf. 

b  See  the  statute^  §  5. 1  WUa.20.  and  a  late  631. 
order  q  Co.  Lit.  16.  2  Init  50. 4  Co.  118.  Pr**^, 

i  4  Bar.  1481.  79. 
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though- the  servants  of  peer^,  necessarily  employed  ftboot  iMr  peiv 
soDs  and  estates,  could  not  formerly  have  been  arrested,*  yet  this  prt- 
r*218]  vilege  seems  to  have  been  taken  away  by  the  statute  10  Geo. 
In.  c.  50.^  Where  a  capias  issues  against  a  peer^  the  coint  will  set 
aside  the  proceedings  for  irregularity :®  But  it  seems,  that  the  sheriff  is 
not  a  trespasser  for  executing  it.' 

By  the  law  and  custom  of  parliament,  Members  of  Ae  Hmue  of 
Qmmumt^  are  privileged  from  arrest,  not  only  during  the  actual 
sitting  of  parliament,  but  for  a  convenient  time,  sufficient  to  enable 
them  to  come  from,  and  return  to  any  part  of  the  kingdom,  before 
the  first  meeting,  and  after  the  final  oissohition  of  it ;  €thd  also  for 
forijf  days'*  after  every  prorogation,  and  before  the  next  appointed 
meeting ;  which  is  now  m  effect  as  long  as  the  parliament  exists,  it 
being  seldom  prorogued  for  more  than  forescore  aays  at  a  time.*  And 
die  courts  will  not  grant  an  attachment  against  a  member  of  the 
house  of  commons,  for  non-payment  of  money  pursuant  to  an 
award*^ 

Members  of  Convocation  are  allowed,  by  statute,'  the  sanie  pri- 
vOeffe  from  arrest  in  coming,  tarrying,  and  returning,  as  members  of 
the  nouse  of  commons.  And  members  of  corporations  a^gregaie^ 
and  kundredors}  not  bebg  liable  to  a  capias^  cannot  be  arrested  for 
any  thing  done  in  their  corporate  capacity,  or  on  the  statutes  of  hue 
and  cry,  &c. 

Attomies  and  other  Officers^  on  account  of  the  supposed  necessity 
of  their  attendance,  in  order  to  transact  the  business  of  the  courts,  are 
generally  speaking,  privileged  from  arrest."*  But  the  sheriff  cannot 
take  notice  of  their  privilege :"  nor  is  he  bound  to  discharge  them, 
even  upon  producing  their  writs  of  privilege,  except  where  tne  arrest 
was  by  process  issumg  out  of  an  inferior  court,  in  which  case  their 

attcmiey  or 

issuing  out  of 

common 

bail.P  But  an  attorney  or  officer  of  a  different  court  was  formeriy  obli^ 
cd  to  find  special  bail,  and  plead  his  privilege  in  abatement.^  This 
distinction  however  seems  to  be  now  abolished:  and  in  a  late  case, the 
court  of  King's  Bench  stayed  the  proceedings,  in  an  action  brought 
in  diat  court  against  an  attorney  of  the  Common  Pleas,  who  gave 
notice  of  his  pn vilege,  but  neglected  to  plead  it,  after  the  plaintiff  had 
signed  judgment  for  want  of  a  plea.'  So  where  an  attorney  of  the 
Common  rleas  was  arrested,  on  an  attachment  of  privilege,  at  the 
'Uit  of  an  attonicy  of  the  King's  Bench,  the  *  latter  court  ordered  the 

<t  Ord$  Dam.  Proc  88  JrtnU,  1715*  1  Mod.       k  Bpow  Abr.  tit  C^rpmiimn,  43. 
ne.  8  Str.  1065. 1  Wilt.  87S.  •  1  3  Keb.  1«6,  7. 

b  5  Durnf.  4'£as^  687. 1  Chit  Rep.  83.  n  1  M(Ml.  la  bgt  vuk  cuite,  79,  4. 

e  4  Taunt.  668.  Mte,  136.  a  Co.  Lit.   131. 1  Salk.  1.  ami  ace  Don(.< 

d  Dong.  671.  671.  4  Taunt  631 . 

0  Stat  10  6?o.  III.  e.  50.  8  Str.  885.  Fort       o  Chs.  Pr.  C.  P-  8.  8  BImbl  Rep.  1087. 

<  .>0.  Com.  Rep.  4U.  S.  C.  pi  Mod.  10.  8  Sulk.  &44s  1  Wils.  808. 

r  8  LeT.  7^  1  ChML  Cm.  881.  S-  C.  bat  tee  9  8  Sulk.  544. 8  Str.  864. 8  Ld.  Rjarm.  1SS7. 

'■  Sid.  89.  S.  C.  I  Wila.  306. 

S  1  BUc.  Com.  165.  r  Gvnmve  v*  Taidermft  tn^  4«*  H-   S4 

Ji  7  Punif.  4-  £ait,  448.  Geo.  nf.  K.  B. 

1  8  Hen.  VI.  c.  1. 1  £q.  Caq,  Abr.  349* 
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baikbond  tb  be  delhrered  up  to  btf  cancelled,  cm  his  entering  a 
cammon  appeasrance/  But  where  an  attorney^  having  been  arrested 
in  the  beginnhig  of  Janmry^  put  in  bail  above,  and  did  not  apply  to 
the  coint  for  his  discharge  until  the  3d  of  F.Arwi/fyy  the  court  held 
the  application  to  be  too  late.^ 

All  other  persons,  being  subject  to  9,  capias^  were  formerly  liable 
to  be  arrested.  And  indeed,  before  the  statute  1 3  Geo.  I.  c.  29.  where 
a  capias  was  used,  there  was  no  other  way  of  bringing  them  into 
court.  But  txtcuAws  and  adnwmiraifirs  are  privileged  from  arrest, 
where  they  merely  act  en  oaier  drott,  and  have  duly  administered  the 
effects  of  the  deceased  :^  though  where  an  executor  or  administrator 
hath  personally  promised  to  pay  a  debt  or  legacy^^  he  may  be  arrested 
on  such  promise.  So  he  may  be  arrested  in  action  of  dd>t  on  • 
ju(^ment,  suggesting  a  devctftopt^/*  if  it  appear  by  affidavit,  or  the 
sheriff's  return,'  that  he  hfis  wasted  the  effects  of  his  testator  *6r 
intestate. 

in  «n  action  against  Huahand  and  Wife^  the  husband  alone  is 
Sable  to  be  arrested ;  and  shall  not  be  discharged,  until  he  have  put 
in  bail  for  himself  and  his  wife.'  If  the  wife  be  arrested  by  mestu 
^process,  she  shall  be  discharged  on  common  bail ;  and  that,  [*330} 
whether  she  be  arrested  singly^  or  jointly  with  her  husbaAd.^  And  it 
is  now  the  practice  to  discharge  the  wife,  when  taken  in  execuiion^  as 
well  as  on  niesne  process;  though  formerly,  when  the  wife  was  taken 
in  execution,  she  was  not  entitled  to  be  discharged,  unless  it  appeared 
that  there  was  fraud  and  collusion  between  the  plaintiff  and  her 
husband,  to  keep  her  in  prison  :^  But  where  a  woman,  who  had  given 
^  warrant  of  attorney,  married  during  the  term,  and  was  afterwards 
taken  in  execution,  on  a  judgment  signed  as  of  that  term,  and  there- 
fore  having  relation  to  the  iGrst  day  of  the  term,  it  was  holden,  that 
she  could  not  be  relieved.^  In  an  action  against  a*  feme  covert 
only,  the  court,  upon  her  own  ai&davit  of  the  marriage,  and  that  her 
husband  is  alive,  will  discharge  her  out  of  custody,  or,  if  she  has 
given  a  bail-bond,  will  order  it  to  be  delivered  up  to  be  cancelled,  on 
fiUi^  common  bail,  or  entering  a  common  appearance ;™  unless  she 
has  deceived  the  plamtifi^  by  representing  herself  to  be  a  feme  sole." 
And  common  bail  was  ordered,  in  a  case  where  the  plaintiff,  at  the 
time  of  giving  credit  to  the  defendant,  knew  that  she  was  a  married 
woman,  though  living  apart  from  her  husband,  with  a  separate  main- 
tenance.*   It  is  not  necessary  however,  in  order  to  entitle  a  feme- 

iiiiMiibv.l>»tn,T.  46Geo.ni.K.B.  ^amcs,    95.    S  Wils.    134.   8  Blac.  Rep. 

B  I  Chit  Rep.  1S8.  7t^>.    S.    C.   C.    P.   but  see   1  Taunt*  S54* 

c  Ydr.  53.  Brownl.  ^3.    H  Balst.  316.  where  it  wHsholUcn,  brtlieooart  of  Common 

R.  M.  15  Car,  0.  %.  B-  R.  M.  1654.  §  IS.  Pleas,  Ui«t  tlie  wit'c  Is  not  entitled  to  b# 

C«  P*  Oilb.  C.  P.  37.  disoiiarced  out  of   custoily  on  mesne  pro- 

4  1  Diimr.4r  East,  716.  eess,  if  arrested  with   tier  hurinnd*     Sed 

•  t  SM.  63.  I  Lnv.  39..  Garth.  964.  1  Mod.  giutre. 

t6.  lSalk.96.  H?|faroore  on  Hol^  10.  ksStr.   1167.  1237.   I  Wits.  149.  K.B. 

f  OMib.«l6. 39S.  0:ime8.  *M5,  3  Wils.  124.  2  BUe«  Rep.  72U. 

f  1  Vent.  4t.  I  Mod.  6.  S.  C%  6  Mod.  17.  S.  C  C.  P.  but  see4  East,  S2t. 

i6;1LE.SGean.  i.{b).K,B,  i  Bani.4r  >  /*«'*  Bayky^  J.  In  Tiigjt  v.  Trig^ 

AM.  165.  bat  see  1  H.  Blae.  235.  Tdn.  Vac.  1815.  Man.  Cxcbeq.  67, 8. 

kGra.JM.44S.  Pr.  Reg.  65^ 6. 1  Ban. 4*  a2H  BIm.17.  Staaot.  307. 

AM.  165    .  n  6  Mod.  105.  7  Mod.  10.  6  Dara£  4* 

I  t  LeT.  216.  1  Salk.  115.   6   Mod.  17.  Cast,  451.  1  New  Rep.  G.  P.  54. 

%  Str.  1272.  1  Domf.  k  East,  486.  K,  B.  «  7  East,  S82.aTaant  307. 


$99  OF  THE  PRiyiLBGE 

covert  to  her  discliaige,  that  her  coverture  shoald  be  koown  to  tfie 
plaintiff;  nor  is  it  sufficient  to  prevent  it,  that  she  appeared  and  acted 
as  a  feme  sole,  and  obtained  credit  in  that  character.*  And  where  no 
fraud  was  intended,  the  court  of  Kii^^s  Bench  discharged  her  on 
common  bail;  though  at  the  time  of  the  credit  g^en  her  by  the 
plaintiff,  she  informed  him  by  mistake  that  her  husband  wasdesKL^ 
if  a  plaintiff  knowmgly  arrest  a  married  woman,  the  court  of  Common 
Pleas  will  make  hijp  pay  the  cost&  of  the  motion  for  her  discharge.^ 
[*331]  But  that  court  refused  to  discharge  a  defendant  on  the  ground 
of  coverture,  she  being  a  foreigner,  and  her  husband  abroad ;  though 
she  was  not  separated  from  him  by  deed,  had  no  separate  maintenance, 
nor  had  ever  represented  herself  as  a  single  woman.**  And  if  the  fact 
^  of  the  coverture  be  doubtful,  or  she  has  obtained  credit  bv  imposing 
herself  on  the  plamtiff  as  a  feme  sole,  she  must  find  special  bail,  ana 
pjload  her  coverture,  or  bring  a  writ  of  error.*  .Where  a  married 
woman  had  been  arrested  as  accqptor  of  a  bill  of  Exchange,  at  the  suit 
of  an  indorsee,  the  court  of  Cdknmon  Pleas  would  not  order  the 
bail  bond  to  be  cancelled,  on  an  affidavit  that  the  dramtr,  when  he 
drew,  the  bill,  knew  the  defendant  to  be  a  married  woman.^  And  sor 
where  a  woman  was  arrested  as  drawer  of  a  bill,  at  the  suit  of  an 
indorsee,  that  court  refused  to  discharge  her,  on  the  affidavit  of  a  third 
person,  that  she  was  married.c^ 

The  Parties  to  a  suit,  and  their  AUornies  and  Witnesses^  are  tor 
the  sake  of  public  Justice,  protected  from  arrest,  in  coming  to,  attending 
upon,  and  retummg  from  the  courts;  or,  as  it  is  usually  tomeo, 
mndo,  morandoj  et  redeundoJ"  And  this  protection  extends  to 
persons  attending  the  insolvent  debtors^  court  ;^  or  who  come  from 
abroad  to  give  evidence,  without  a  svhpimaJ^  Nor  have  the  *  courts 
^een  nice  in  scanning  this  privilege ;  but  have  given  it  a  large  and 
Uberal  constrHctbn.  Thus  a  plaintiff,  who  was  attending  from  day  to 
day  at  the  sittings,  in  expectation  of  his  cause  being  tried,  was  held 
to  be  privileged  from  arrest,  whilst  waiting  for  that  purpose  at  a 
coffee  house  m  the  vicinity  of  the  court,  before  the  actual  day  of  triaU 
And  where  the  defendant  was  attending  his  cause  at  the  sittings,  and 
though  it  was  put  off  early  in  the  day,  stayed  in  court  till  five  in  the 
afternoon,  and  then  went  with  his  attorney  and  witnesses  to  diife  at  a 
tavern,  where  he  was  arrested  during  dinner ;  the  court  held,  that  such 
[*223l  a  necessary  refreshment  as  this  ought  not  to  be  looked  upon  as 
a  deviation,  so  as  to  cancel  the  defendant's  privilege  redeundo*'^  So 
where  a  witness,  having  attended  a  trial  at  Winchester,  assizes,  which 
was  over  on  Friday  about  four  in  the  afternoon,  was  arrested  on 

^  a  1  New  Rep.  C*  P.  54.      '  f  i2  Marsh.  40.    7  Taant.  55. 

^  b  1  £A8t,  16.  g  7  Taunt.  55.  d  Marali.  385.  S.  C. 

cd  Taant  307.  h^Rol    Abr.  272.    2  Lil.  P.   R.  569.    t 
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H. 99 Gea  III.  I E»ifLl7.  (a),  temb,  contra,  ^c  Barnes,  27.  378.    Peake's   £vid.  19& 

but  this  was  said  by  Heath,  J.  to  be  a  very  1  Caropb*  229. 

loese  note.  2  New  Rep.  C.  P.  381.  and  see  ■  6  Taant.  356.  2  Marsh.  57.  S.  C* 

2  Salk.  646.  2  Esp.  Rep.  554w    1  Bus.  and  k  Waipole  t.  JOeacamkr,  H.  22  Geo.  UL 

Pal.  357.  K.  B. 

e  mitonv.  Can^begf  M.  20  Gea   m.  K.  1  11  East,  4.19. 

B.  2  Blae.   Rep.  90S.  3  Boa.  k  Put.  230.  S  2  BUc  Rep.  1113- 

Dome*  fti  Etit^  194  1  Earty  16.  * 
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Sotivdaj  about  deVen  in  the  evening,  as  she  wad  going  ^om^  in  91 
coach  to  Portsmouth,  the  court  held  that  she  ought  to  be  dischargj&d, 
her  protection  not  being  expired ;  and  that  a  little  deviation  on 
kMteni^  would  not  alter  iu^  There  is  mdeed  a  case  in  the  year  books,'* 
where  a  man  was  arrested  in  a  town,  which  was  forty  miles  out  of  his 
waj,  and  yet  was  allowed  hb  privilege ;  for  perhaps,  it  is  said^  he 
went  there  to  buy  a  horse,  or  other  necessaries. for  his  journey.  Bui 
the  sheriff  is  not  bound  to  take  notice  of  the  privilege  of  a  witness*^ 
And  where  an  attctoey  had  been  attending  a  cause  at  the  Middksex 
sittings  in  term;  which  was  put  off  to  the  adjournment  day,  after  which 
he  went  with  his  witnesses  to  a  coffee  house,  where  he  was  arrested, 
three  hours  after  the  rising  of  the  court,  on'an  attachment  for  non- 
payment of  monej,  the  court  held  that  an  attorney  was  not  to  be  al- 
lowed so  long  a  time  to  speak  to  his  witnesses  on  such  an  occasion;  * 
before  he  went  home ;  and  that  he  was  properly  taken.''  In  the  same 
case,  the  attorney  having  been  discharged,  on  payment  of  the  money 
for  which  the  attachment  issued,  was  taken  in  execution  at  the  door 
of  the  court,  as  he  was  goine  away;  and  the  court  held,  that  as  he 
was  decided  to  have  been  in  legal  custody,  he  was  not  entitled  to  any 
privilege  redfundo. 

The  privilege  we  are  speaking  of  has  been  holdcnto  extend  to 
all  persons  who  have  any  relation  to  a  cause,  which  calls  for  their 
attendance  in  court,  and  who  ^attend  in  the  course  of  that  cause, 
though  not  compelled  by  process;  such  as  bail&c.^  And  it  has 
been  determined,  that  the  party  to  a  cause  is  privileged  from  arrest 
for  debt,  during  bia  attendance  on  an  arbitration,  under  an  order  of 
jdsi  prms^-'mdjde  a  rule  of  court/  So  all  persons  attending  under  the 
summons  ofcommissioners  of  bankrupt,  are  protected  from  arrest  :* 
*And  a  witness  attending  coounissioners,  in  order  to  tender  his[*223] 
testimony  upon  a  subject  of  inquiry  before  them,  without  having  been 
summoned  for  that  purpose,  is  privileged  from  arrest  during  such  at-  « 
tendance,  and  in  returning.*  But  the  court  of  King's  Bench  would 
not  discharge  a  person  in  custody,  by  process  of  me  sheriff's  court, 
in  a  cause  afterwards  removed  into  the  King's  Bench,  because  he  was 
arrested  while  attending  commissioners  of  bankrupt  to  prove  a  debt." 
And  a  capital  burgess  of  a  lx)rough,  attending  an  election  of  co- 
burgesses,  under  a  summons  from  the  mayor,  issued  in  obedience  to  a 
mandamus^  directing  the  corporation  to  proceed  to  such  election, 
is  not  privileged  from  arrest,  during  his  attendance  there  for  that 
purpo^.>E  If  a  party  be  arrested,  in  coming  to  attend  the  trial  of  his 
cause,  the  judge  at  nisi  prius  will  grant  a  habeas  corpus  to  dis- 
charge him;  and  will  put  off  the  trial  until  he  is  released:^    So 

■   '  ^ 

•  GUb.  Cfti.  K.  Q.  308.  8  Str.  986.  S.  C.        s  7  Vei.  312.  1  Rose,  9C5.  ft.  '^ 

«ited.  ^  h  1  Vea.  4*  B.  316.  1  Rose,  451.  S.  C  but 

b  Bra  Abr.  tit*  PrtvUere^  4*  gtuere  if  protected  eundo  ?  Id* 
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wherea  jeitness  from  the  countrymen  his  amval  in  Lmim^  fer  the 
purpose  of  giving  evidence  m  a  cause  which  stands  for  triaJ  during 
the  sittings  is  arrested  for  debt,  the  proper  course  for  obtaining  hia 
discharge,  is  to  brin£  him  before  a  judge  at  chambers,  by  writ  of 
hdbtOB  carms*^  And  where  a  solicitor  was  arrested  on  his  way  to 
UncMs  inn  Hall^  for  the  purpose  of  attending  a  petition  in  bankrupt- 
cy, he  was  ordered  to  be  discharged  on. motion,  having  been  fio^ 
sworn  by  the  Register,  and  examined  by  the  Lord  Chancellor.^ 

By  the  muiim/  act,^^  all  witnesses  duly  summoned  by  the  judge 
"  achrocate,  or  person  officiating  as,  such,  shall  during  thenr  necessary 
^  attendance  on  courts  martial,  and  in  ^ing  to  and  returning  from 
^  the  same,  be  privileged  from  arrest,  m  l&e  manner,  as  witnesses 
^  attending  any  of  Us  majesty's  courts  of  law  are  privileged ;  and  if 
^  any  such  witness  shall  be  unduly  arrested,  he  shall  be  dischai^ed 
^  from  such  arrest,  by  the  court  out  of  which  the  writ  or  process 
^  issued,  by  which  such  witness  was  arrested,  or  if  the  court  be  not 
^  sitting,  then  by  any  judge  of  the  court  of  King's  Bench,  &c»  as  the 
{*224j^cas&shaU  require,  upon  its  bemg  made  appear  to  such  court 
^  or  judge,  by  affidavit  in  a  summary  way,  that  such  witness  was 
^  arrested  in  going  to,  or  returning  from,  or  attending  upon  such  court 
•*  martiaj." 

Seamen  and  Soldiers  are  also,  under  certain  circumstances,  pri- 
vileged from  arrest  Thus,  with  regard  to  seameny  it  is  enacted/ 
that  ^^  no  person  who  shall  serve  as  ^  petty  offic^.i'  or  seaman^  or  be 
^'  embarked  as  a  nonrcommissicned  officer  of  marines,  or  tnorintj 
^  on  board  any  of  his  majesty's  ships  or  vessels,  shall  be  liable  to  be 
*  taken  out  of  his  majesty's  service,  by  ai>y  process  or  execution 
^  whatsoever,  either  in  Great  Britain^  Ireland^  or  any  other  part  of 
^  his  majesty's  dominions,  other  than  for  some  crinunal  matter,  unless 
^  such  process  or  execution  be  for  a  real  debt,  which  shall  have  been 
^  contracted  by  such  petty  officer  or  seaman,  non-commissioned 
^  officer  of  marines,  or  marine,  when  he  did  not  belong  to  any  ship 
^  or  vessel  in  his  majesty's  service,  or  other  just  cause  of  action,  and 
^  unless  before  the  tatung  *out  of  such  process  or  execution,  not 
^'  being  for  a  criminal  matter,  or  for  a  debt  contracted  in  the  service 
^  duS  amresaid,  the  plaintiff  or  plaintiffs  therein,  or  some  other  person- 
^  or  persons  on  his  or  their  behalf,  shall  make  affidavit,  before  one 
"  or  more  judge  or  judges  of  the  court  of  record,  or  cither  court  oat 
^'  of  which  sucn  process  or  execution  shall  issue,  or  before  some  per- 
^  son  authorized  to  take  affidavits  in  such  courts,  that  to  hi?  or  tneir 
^  knowledge,  the  sum  justly  due  to  the  plaintiff  or  plaintifis,  from  the 
^  defendant  or  defendants  m  the  action,  or  cause  of  action  on  which 
.'^  such  process  shall  issue,  or  the  debt  or  damage  and  costs  (or  which 
^  such  execution  shall  be  issued  out,  amounts  to  the  .value  of  tmen^ 
^' pounds  at  the  least,  and  that  such  debt,  so  amounting  to  twenty 

• 
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^  pounds  <Mr  upwards,  was  contracted  by  the  said  defendant,  when  he 
^  did  not  belong  as  aforesaid  to  any  ship  in  his  majesty's  service;  a 
^  memorandum  of  which  oath  shall  be  marked  on  the  back  of  such 
'^  process  or  writ,  for  which  memorandum  or  oath  no  fee  shall  be 

^A  similar  privilege  is  allowed,  by  the  annual  mutiny  acts,*  [*335] 
to  vohmteer  soldiers^  who  are  not  liable  to  be  taken  out  of  his  majesty's 
service,  by  any  process  or  execution  whatsoever,  other  than  for  some 
criminal  matter,  unless  for  a  real  debt,  or  other  just  cause  of  actions 
and  unless,  before  the  taking  out  of  such  process  or  execution,  (not 
bein^  for  a  criminal  matter,)  an  aflBdavit  snail  be  made  as  before- 
mentioned,  that  the  original  sum  justly  due  and  owmg  to  the  plaintiff 
or  plaintiffs,  from  the  defendant  or  defendants  m  the  action,  or  cause 
of  action  on  which  such  process  shall  issue,  or  the  original  debt  for 
which  such  execution  snail  be  sued  out,  amounts  to  the  value  of 
imerUy  pounds  at  least,  over  and  above  all  costs  of  suit  in  the  same 
action,  or  in  any  other  action  on  which  the  same  shall  be  grounded. 

These  acts  have  been  construed  to  extend  not  merely  to  commork 
soldiers,  and  irocptr^  in  the  life  guards,  &c«  but  also  to  fwnrcon^ 
missioned  or  warrcmt  officers,  as  eunners,*  Serjeants,  and  drum- 
mers t'  For  a  Serjeant  is  a  soldier  with  a  halbert ;  and  a  drummer  is 
a  soldier  with  adfrum**  Hiese  acts,  however,  do  not  extend  to  com* 
miisioned  officers;  nor  to  the  case  of  soldiers  imprisoned  for  dis- 
obeying orders  of  justices,'  or  on  any  other  criminal  account.*  And 
if  a  non-commissioned  officer  has  been  arrested  and  given  bail,  the 
coiHt  of  Common  Pleas  will  not,,  after  iudgment  recovered  against 
the  bail,  set  aside  the  proceedings,  ana  cancel  the  bail-bond.^  It 
^ould  also  be  observed,  that  volunteer  drill  Serjeants,  &c.  though 
subject  to  the  regulations  of  the  mutiny  act,  so  far  as  relates  to  trial 
andpunishment  by  volunteer  courts  martial,  according  to  the  statute 
44  Geo*  III.  c.  54.  §  21.  are  not  privileged  from  arrest  for  debts 
under  .20/.  as  regular  soldiers.^ 

By  the  same  acts  of  parliament,  ^  if  any  petty  officer  or  seaman^ 
^  non<onimssioned  officer  of  marines,  or  marine^  or  any  vohntur 
^  tkMier,  shall  nevertheless  be  arrested  contrary  thereto,  it  shall  and 
^  na^  be  lawful  for  one  or  more  judge  or  judges  of  the  court  out  of 
-^  which  the  process  or  execution  stiall  issue,  upon  complaint  thereof 
**  'hnade  by  tne  party  himself,  or  by  anyone  of  his  superior  offi-  [*226] 
^  cers,  to  examine  into  the  same,  by  the  oath  of  the  parties  or  other- 
•*  wise,  and  by  warrant  under  his  or  their  hands  and  seals,  to  discharge 
^  such  petty  offidir,  fee.  so  arrested,  without  paying  any  fee  or  fees, 
^  upon  due  proof  made  before  him  or  them,  that  such  petty  officer  or 
*  seaman,  non-commissioned  officer  of  niarines,  or  marine,  was 
^  actually  belonging  to  one  of  his  majesty's  ships  or  vessels,  or  that 
^such  soldier  was  legally  inhsted  as  a  soldier  in  his  majesty's 
^  service,  and  arrest^  contrary  to  the  intent  of  the  before^mentioned 
•  ■ 

ft  37  Geo-  m.  e.  35.  §  65.  and  see  tbe  last  e  1  Blae.  Rep.  50. 
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**  acts;  and  ailso  to  award  the  barty  so  <»mplaiining,  stKrh  costs  as 
•*  such  judee  or  judges  shall  tnink  reasonable ;  for  the  recovery 
"  whereof,  ne  shau  have  the  like  remedy  that  the  person  who  takes 
•*  out  the  said  execution  mi^ht  have  had  for  his  costs,  or  the  plaintiff 
"  in  the  like  action  m^ht  have  had  for  the  recovery  of  his  costs,  in 
**  case  judgment  had  been  given  for  him  with  costs,  against  the  de- 
"  fendant  in  the  said  action.* 

By  other  acts  of  parliament,?*  for  the  speedy  and  effectual  recruit- 
ing of  his  majesty's  land  forces  'and  marines, "  no  person,  listed  by 
**  vhiue  of  those  acts,  shall  be  liable  to  be  taken  out  of  his  majesty^ 
"service,  by  any  process,  other  than  for  some  criminal  matter*** 
But  these  latter  acts  were  oilly  meant  to  privilege  such  persons  as 
were  compelled  to  serve  against  their  will  f  or  rather  to  prevent  their 
being  taken  out  of  the  service,  by  means  of  feigned  actions. 

Bankrupts^  who  are  not  previously  in  custody,  are  exempted  by 
statute,*  from  die  arrest  of  their  creditors,  in  .coming  to  syrrender, 
and  from  their  actual  surrender  for  two  snd  forty  days,,  or  sucb 
iiirther  time  as  shall  be  allowed  for  finishing  their  examination; 
which  privilege  is.  allowed  in  all  cases,  except  that  of  a  surreiider  in 
dischai^e  of  bail**  The  surrender  of  the  oanknipt  to  the  commis* 
rioners,  at  a  private  meeting,  entitles  him  to  the  benefit  of  this  privi- 
lege f  and  it  extends  to  the  end  of  the  forty  second  day,»  and  after- 
wards, if  the  bankrupt  surrender  within  two  and  forty  days,  to  the 
r*227]  end  of  the  enlarged  time  allowed  by  the  commissioners,  or  the 
lord  chancellor,  in  pursuance  of  the  statute^  Geo.  II.  c.  30.'  And 
where  a  bankrupt,  whose  last  examination  had  been  adjourned  sine 
die^  gave  his  voluntary  attendance  before  the  commissioners,  in  order 
to  be  examined  at  a  meeting  under  his  commission  for  a  distinct  pur- 
pose, and  was  there  arrested,  the  chancellor  held  him  to  be  entitled 
to  his  discharge.'  So  it  has  been  holden,  that-a  bankrupt  attending 
the  hearing  of  a  petition  for  leave  to  surrender,  after  the  time  has  ex- 
pired, is  privileged  from  arrest,  as  a  party  attending  his  own  cause.^ 
So  a  bankrupt  attending,  upon  notice  for  that  purpose,  a  meeting  of 
the  commissioners,  to  declare  a  dividend  of  his  estate,  is  protected 
from  arrest,  at  the  suit  of  a  creditor,  during  such  attendance,  al- 
though several  years  after  his  last  examination.*  And  where  a  bank- 
rupt was  arrested  on  a  writ  of  extent^  while  actually  attending  to 
give  evidence  before  commissioners  of  bankrupt,  the  chancellor  dis- 
charged him,  as  being  privileged  from  arrest  at  common  law."  But 
as  the  king  is  not  bound  by  the  statute  5  Geo.  II.  c.  30.,  it  is  holden^ 
that  a  bankrupt  is  not  entided  to  be  discharged  \fj[  virtue  of  that 
statute,  when  arrested  on  a  writ  of  extent^  during  the  time  of  privi- 
lege."    It  should  also  be  observed,  that  the  privilege  we  are  now 

a  Stat.  1  Gt-iu  IT.  e.  14.  §  15.  39  6e^       b  8  Darnf.k  £ait»  475.  3  Esp.  Rep.  40. 
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of,  is  a  particular  privilege,  to  f  Qable  bankrupts  to  su^^ 
render,  and  till  their  actual  surrender,  is  confined  to  the  act  of  going 
with. that  view ;  not  a  genera/ privilege,  during  the  whole  time  whicE 
the  act  of  parliament  allows  them  for  that  {)un>ose**  And  they  may 
be  taken^  m  order  to  be  surrendered  by  their  oail^  at  any  tmie ;  even 
during  their  examination  before  the  commissioners.^  So  where  a 
bankrupt,  having  escaped  out  of  the  custody  of  the  marshal,  and  being 
at  lariee,  surr^aered  to  a  commission  subsequently  issued,  and  re* 
ceivea  the  protection  conferred  by  the  statute ;  the  court  held,  that 
lie  might  notwithstanding  be  retkken,  and  detained  in  custody  by 
^e  marshal.^ 

*VVhen  the  time  of  privilege  is  expired,  bankrupts  are  liable  [*838] 
to  be  arrested,  till  they  have  obtained  their  certificates,  for  debts  conr 
tracted  previous  to  the  date  and  issuing  of  the  commission,  and  not  prov^ 
ed  or  claimed  under  it*  And  the  court  would  not  discharge  a  defendant 
out  of  custody  on  coomion  bail,  on  the  ground  that  the  plaintiffs,  at 
4f^hose  suit  he  was  arrested,  were  assignees  under  a  commission  of 
bankrupt,  sued  out  above  three  years  before,  against  the  defendant 
under  which  they  had  received  dividends ;  though  they  suspended 
the  execution  of  the  rule  on  the  sheriff  to  bring  in  the  l)ody,  to  giv^ 
ihe  defendant  time  to  make  application  to  the  lord  chancellor  for 
relief*^  So  where  the  plaintiff  nad  petitioned  for  a  sequestration  in 
BcoUtmd  against  the  defendant,  this  was  holden  not  to  be  a  sufficient 
cause  for  discharging  him  on  common  bail/  But  by  the  statute  49 
Geo.  III.  Cf  121.  §  14.  ^^  the  proving  or  claiming  a  debt  under  a 
^^  commission  of  bankrupt,  by  any  creditor,  shall  be  deemed  an  efec- 
^  iian  by  such  creditor,  to  take  the  benefit  of  such  commission,  with 
*'  respect  to  the  debt  so  proved  or  claimed  hj  him."  This  statute 
however  has  only  a  projective  operation ;  and  therefore  wt\ere  a 
creditor  had  both  provea  his  debt  under  a  commission  of  bankrupt, 
and  commenced  an  action  against  the  bankrupt,  before  the  passing 
of  the  statute,  the  court  of  Common  Pleas  hela  that  it  did  not  compel 
him  to  reUnquish  his  action.^  And  the  words  of  the  statute  must  be 
taken  to  relate  to  cases  where  a  party,  who  has  proved  under  a  com^ 
mission,  arrests  the  same  person  under  whose  commission  he  has 
proved  :>  Therefore,  where  separate  commissions  of  bankruptcy 
were  issued  against  three  of  four  partners,  to  which  they  conformed 
and  passed  their  examinations,  and  an  order  was  made  for  allowing 
the  joint  creditors  to  prove  their  debts  under  the  commission  of  one 
of  toe  three  bankrupts,  under  which  commission  the  plaintiff's  proved 
their  joint  debt,  ana  afterwards  sued  all  the  partners  for  the  same 
debt,  and  arrested  one  of  the  other  two,  under  whose  commission 
they  had  not  proved^  the  court  held,  that  he  was  not  entitled  to  be 
discharged  out  of  custody .»  So  where  two  parcels  of  goods -were 
sold  at  oiflerent  times,  and  paid  for  by  bills,  and  the  vendee  after* 
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trards  tecoming  bankmpt,  the  vendors  proved  tinder  thecommissioiiy 
for  the  amoupt  of  the  first  parcel,  for  which  they  still  held  tlie  bill  of 
(*529]  exchange ;  and  the  hill  for  the  other  parcel  having  been  ne» 
eotiated  by  them  prior  to  the  bankruptcy,  and  being  then  outstand- 
ing, was  afterwaras  dishonoured ;  the  court  held,  that  the  vendors 
were  not  precluded  by  the  above  statute,  from  suing  the  bankrupt  for 
the  amount  of  the  last  parcel  of  ^ods/  But  it  seems  that  the  proving 
of  a  debt  under  a  commission,  is  an  election  by  the  creditor,  withia 
the  statute  49  Geo.  III.  c.  131.  §  14.  which  deprives  him  of  his 
remedy  by  action  against  the  bankrupt,  in  the  cases  excepted  by  the 
statute  5  Geo.  II.  c.  30.  §  9.^  And  where  the  plaintiff,  in  an  action 
against  a  bankrupt,  makes  his  election  to  proceed  under  the  commis- 
sion, the  defendant  is  entitled  to  have  some  entry  or  suggestion,  re- 
cording the  election,  put  on  the  record.* 

After  bankrupts  have  duly  obtained  their  certificates,  as  they  caiK 
not  be  sued,  so  tney  are  not  liable  to  be  arrested,  for  any  debit  con^ 
tracted  prior  to  their  bankruptcy,**  or  before  the  date  and  issuing  of 
die  commission,®  though  not  payable  till  afterwards  f  nor  for  the 
costs  of  any  proceedings  for  the  recovery  of  such  debts,*  or  of  any 
interest  thereon  pending  the  commission :  and  if  they  are  arrested 
for  such  debts,  &c.  they  shall  be  discharged  out  of  custody  on  com- 
mon bail.**  But  where  the  commission,'  or  certificate,*  appears  to  be 
fraudulent,  or  the  debt  arises  after  the  bankruptcy,  as  upon  a  recog- 
nizance in  error,'  or  bail  bond,"?  which  was  not  then  forfeited,  oriipoa 
a  promise  of  indemnity"  which  was  then  unbroken,  the  bankrupt  may 
be  arrested,  notwithstanding  his  certificate.  So  where  the  obligor  in 
a  bastardy  bond,  after  the  bond  had  been  forfeited,  became  banlrupt, 
and  obtained  his  certi6cate ;  the  court  held,  that  the  parish  officers 
were  not  thereby  precluded  from  recovering  upon  the  bond,  further 
[*i30]  expenses  incurred  subsequent  to  the  banJcruptcy.**'  Where  an 
action  is  brought  for  the  recovery  of  a  debt  due  before  the  bankruptcy^ 
the  bankrupt  is  discharged  by  his  certificate  fran  the  payment  of  the 
costs,  as  well  as  the  debt ;  whether  the  action  be  brougnt  before,  or 
afterP  the  issuing  of  the  commission ;  and  if  before,  whether  the 
bankruptcy  happened  before  verdict,**  or  after  verdictand  before  final 
judgment/  And  a  certificate  will  discharge  a  ccjBfnorff,  given  after  a 
secret  act  of  bankruptcy,  for  a  debt  previously  due,  with  interefet  and 
costs.'  Bitt  where  an  action  is  brought  for  the  recovery  of  damaget 
for  a  tort  or  trespass^  and  the  defendant  becomes  bankrupt  between 
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verdict  and  jod^enVhe  b  not  diachai^ed  by  his  certifieate.*  And 
so  where  the  fdaintiif  is  nonsuited,^  or  ha^  a  verdict^  against  him,  and 
afterwards  becomes  bankrupt  before  judgment,  the  costs,  not  being 
proveable  under  the  commjssioH,  are  not  barred  by  his  certificate* 
So  where  a  bankrupt,  sued  as  executor,  pleaded  a  false  plea,  between 
the  issuing  of  the  commission  and  the  obtaining  of  his  certificate,  he 
was  holden  to  be  liable  to  costs  for  sued  plea,  de  bonis  pnipriis.^ 
And  the  costs  of  a  suit  in  Chancery  directed  to  be  paid  by  an  award, 
made  before  the  bankruptcy  of  the  defendant,  but  which  costs  were 
not  taxed  till  after  he  became  bankrupt,  cannot  be  proved  under  the 
commission ;  but  the  bankrupt  remains  liable  to  be  attached  for  the 
non-payment  of  them.*  The  benefit  of  the  certificate  also  b  confined 
to  commissions  issued  in  this  country :  and  therefore  where  the  plain- 
tiff resided  here,  the  court  would  not  order  an  exanerttur  to  be 
entered  on  the  bail-piece,  on  the  ground  that  the  debt  was  contracted 
while  the  defendant  was  resident  in  a  foreign  country,  and  before  he 
became  a  bankrupt  by  the  laws  of  that  country,  though  he  might 
have  obtained  his  certificate  there.''  And  it  is.  settled,  that  a  bank- 
*rupt  may  be  arrested  upon  a  mbsequenl  promise,  for  a  debt[*331] 
contracted  previous  to  his  oankruptcy.^^ 

fiefore  tne  making  of  the  statute  49  Geo.  III.  c.  121.  a  nireh/j 
or  person  liable  for  the  debt  of  another,  could  not  have  come  in  and* 
proved  the  debt,  under  a  commission  issued  against  the  principal^ 
unless  it  had  been  paid  before  the  issuing  of  the  commission  ^  nor 
could  the  grantee  of  an  annuity  have  proved  the  value' of  it  as  a 
debt  under  the  commission  issued  against  the  grantor,  unless  the 
annuity  had  been  secured  by  bond^  which  was  forfeited  by  non-pay* 
ment  of  the  arrears,  before  the  bankruptcy  :*  and  consequendy  an 
action  might  have  been  maintained  in  these  cases,  notwithstaraing 
the  certificate,  for  the  money  paid,  or  arrears  of  the  annuity,  after 
the  issuing  of  the  commission ;  in  which  the  defendant  might  have 
been  arrested  and  held  to  special  bail.  But  now,  by  the  above 
statute,*^  ^  in  all  cases  of  commissions  of  bankrupt  thereafter  to  be 
^  issued,  where  at  the  time  of  issuing  the  commission,  any  person 
^  shall  be  surety  for,  or  be  liable  for  any  debt  of  the  bankrupt,  it 
^  shall  be  lawful  for  such  surety  or  person  liable,  if  he  shall  llave 
^  paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole^ 
^  (although  he  may  have  paid  the  same  after  the  commission  shall 
*^  have  issued,)  and  the  creditor  shall  have  proved  his  debt  under 
**  the  commission,  to  stand  in  the  place  of  the  creditor,  as  to  the 
^  dividends  upon  such  proof;  and  where  the  creditor  shall  not  have 
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^  proved  under  the  cominiraon,  it  shall  be  lawful  for  such  aiMty  or 
^  person  liable  to  prove  his  demand,  in  respect  of  such  paymaDit,  as 
^  a  debt  under  the  commission,  not  disturoing  the  former  divide] 
^  and  to  receive  a  dividend  or  dividends,  proportiooabljr  with  the 
^  other  creditors  taking  the  benefit  of  such  commission :  And  every 
^  persop  against  whom  any  such  commission  of  bankrupt  shall  be 
^  awarded,  and  who  shalV  obtain  his  certificate,  shall  be  discharged 
^  of  all  demands,  at  the  suit  of  every  such  person  having  so  pwl, 
^  and  beinfi|  enabled  to  prove,  or  to  stand  in  the  place  of  such  ere* 
^  ditor  as  sioresaid,  with  regard  to  his  debt  in  respect  of  such  surety«> 
[*2^1^  ship  or  liability,  in  like  manner,  to  all  mtents  aiKl  purposes, 
*^  as  it  such  person  had  been  a  creditor  liefore  the  bankruptcv,for  the 
•^  whole  of  the  debt  in  respect  of  which  he  was  surety  or  liable  as 
"  aforesaid*'' 

This  branch  of  the  statute  extends  to  all  cases  of  oMtties^  &c. 
where  relief  can  be  had  under  the  commission,  though  the  money  was 
cot  paid  till  after  it  issued.  And  where,  upon  a  di^lution  of  part* 
Bership  between  three  partners,  two  of  the  three  assigned  to  the  other 
^11  their  shares  in  the  partnership  debts  and  effects,  and  the  latter 
covenanted  to  pay  all  debts  then  due  from  the  partnership,  and  to 
indemnify  the  two  from  the  payment  of  the  same,  and  from  all 
actions,  &c.  by  reason  of  the  non-payment  thereof,  and  afterwards 
became  bankrupt,  and  a  commission  issued  against  him,  unde^  which 
he  obtained  his  certificate,  and  afterwards  the  holder  of  a  bill  accepted 
by  the  three  partners,  and  due  before  the  dissolution  of  the  partnershipi 
sued  the  two,  and  they  were  obliged  to. pay  the  bill ;  the  court  held, 
that  the  certificate  might  be  pleaded  in  discharge  of  an  action 
brought  by  the  two  against  the  other,  upon  his  covenant.*  But  the 
drawer  of  a  bill  of  exchange  who  has  paid  the  amount  to  the  holder, 
after  a  commission  of  bankruptcy  issued  against  the  acceptor,  may 
sue  the  latter,  before  he  has  obtained  his  certificate,  and  arrest  him 
tipon  the  bill,  notwithstanding  the  holder  has  proved  it  under  the 
commission.^  So  a  person  discharged  under  the  insolvent  act,  (51 
Geo.  III.  c«  125.)  is  liable  to  his  surety,  for  the  arrears  of  an  annuity 
due  since  hi^  discharge,  which  the  surety  has  been  obliged  to 
payl*  And  a  surety  in  an  annuity  deed,  who  is  compelled  by  the 
annuity  creditor,  after  the  bankruptcy  and  allowance  of  the  certifi- 
cate of  the  principal,  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  is  not  within  the  statute  49  Geo.  III.  c. 
121.  f  8.;  and  therefore  may  have  an  action  against  the  prmcipal 
§0T  such  sums,  and  hold  him  to  bail.^  So  a  covenant  in  an  inden- 
ture between  A.  and  B.  assigning  to  the  former  a  sum  of  money 
payable,  under  articles  of  .agreement,  by  I.  L.  to  B.  by  instalments, 
that  in  case  the  said  sum,  or  any  instalment  thereof,  should  not 
be  paid  to  A  .at  the  times  and  in  the  manner  provided  for  by  the 
[*^33]  articles,  B.  would  upon  demand  pay  to  A.  the  said  sum,  or  so 
tnucb  thereof  as  should  not  be  paid,  at  the  times,  &c.  was  hokknaot 
to  be  discharged  by  the  bankruptcy  of  B.  as  to  any  mstalments  accruing 
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due  after  thd  bankniptcy ;  thiB  not  being  a  matter  proreable  under 
the  commission,  by  tne  49  Geo.  HI.  c.  131/  And  ^il  to  the  sheriff, 
being  only  answerable  for  the  defendant's  appearance,  are  not  con- 
sidered as  sureties  for,  or  liable  for  the  debt  of  a  bankrupt,  within  the 
meanine  of  that  statute*^ 

'.  By  ue  same  statute,  §  17«  '^  it  shall  be  competent  for  any 
^  annuily  creditor  of  any  person  against  whom  a  commission  of 
^  bankrupt  shall  issue,  whether  the  sum  shall  be  secured  by  bond  or 
^  covenant,  or  bond  and  covenant,  or  by  whatever  assurance  or 
^  assurances  the  same  shall  be  secured,  and  whether  there  shall  or 
^  shall  not  be  any  arrears  of  such  annuity,  at  or  before  the  time  of 
^  the  bankruptcy,  to  prove  tmder  such  commission,  as  a  creditor  for 
^  the  value  of  such  annuity ;  which  value  the  commissioners  shall  * 
^  have  power,  and  are  thereby* required  to  ascertain :  And  the  cer- 
**  tificate  of  every  bankrupt,  under  whose  commission  such  proof 
**  shall  be  or  might  have  been  made,  shall  be  a  discharge  of  such 
"  bankrupt,  against  all  demands  whatever  in  respect  of  such  annuity, 
**  and  the  arrears  and  future  payments  thereof,  in  the  same  manner 
**  as  such  certificate  would  discharge  the  bankrupt,  with  respect  to 
**  any  other  debt  proved,  or  which  might  have  been  proved,  under 
"  the  commission.  In  the  construction  of  this  latter  branch  of  the 
Statute  it  has  been  determined,  that  the  bankruptcy  and  certificate  of 
one  of  several  grantors  of  an  annuity,  who  had  jomdy  and  severally 
covenanted  for  its  payment,  as  well  as  given  a  warrant  of  attorney  to 
confess  joint  and  several  judgments,  discharges  the  bankrupt  f  but 
does  not  aflFectthc  liability  of  tne  other  ^ntors:  and  it  seems,  thet'e  is 
no  difference  in  this  respect  between  pnncipals  and  sureties.*  So  the 
grantor  of  an  annuity,  who  has  been  discharged  out  of  custody  undi:r 
ue  insolvent  act,  (51  Geo.  HI.  c.  135.)  is  discharged,  as  to  his  person 
and  property,  against  the  grantee,  from  all  future  peu^meuts  of  the 
^annuity  t^  but  the  act  is  no  discharge  of  his  sureties^  orofspecific  r*234] 
securities.*  And  if  a  surety  enter  into  a  bond  with  a  principal,  coii- 
ditioncd  for  the  performance  of  covenants  contained  in  an  agreement 
for  a  lease,  such  surety  is  still  liable,  although  the  principal  become 
bankrupt,  and  be  discharged  under  the  statute  49  Geo.  111.  c.  131. 
§19.*      • 

When  the  defendant  is  clearly  entitled  to  the  benefit  of  his  certifi- 
cate, he  may  be  discharged  by  the  statute  two  ways ;  first,  by  plead- 
ing his  certificate,  if  in  time ;  and  secondly,  by  applying  to  a  judge, 
upon  an  aflKdavit  of  the  certificate,^  when  it  is  obtained  after  juug- 
ment.«  But  where  the  validity  of  the  commission  is  disputed,  the 
court  will  direct  it  to  be  tried,  on  a  feigned  issue,  notwithstanding  the 
certificate,  before  they  discharge  the  defendant,'*  The  court  of  Com- 
mon Fleas  would  not  formerly  have  relieved  a  bankrupt  in  a  summary 
.way,  where  his  goods  were  taken  in  execution  under  a  fieri  facias^ 
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after  he  had  obtained  his  certifkate ;  and  therefore  if  he  had  not. 
obtained  his  certificate  m  time,  so  as  to  plead  i^  he  must  have 
brought  an  audita  querela^  But  in  a  late  case,  where  9l  fieri  facias 
issuea  against  the  ^xkIs  of  a  bankrupt,  before  he  had  obtained  his 
certificate,  and  was  not  executed  till  after,  the  court  ordered  the; 
goods  to  be  restored ;  for  it  is  now  the  practice  to  give  that  relief  in 
a  sunmiary  way,  which  might  be  obtained  by  imdita  yuerelaJ* 

Insohmt  debtors  and  Fugitioes^  discharged  under  occasional  in* 
solvent  actS)^  are  not  liable  to  be  arrestedfor  debts  contracted />rtor 
to  the  times  prescribed  by  the  acts :  And,  in  the  King^s  Bench,  k  has 
been  determmetL  that  an  insolvent  debtor,  who  has  taken  the  benefit 
^  of  the  54  Greo*  IiL  c*  28*  is  not  liable  to  be  arrested^  imon  a  subse- 
[^^335]  quent  promise  to  pay  a  debt  contracted  prior  to  the  day  meo- 
tioned  in  the  act.^-  Also,  by  the  general  insolvent  act,  (53  Geo.  IIL  c, 
102*  §  29.)  ^  no  prisoner  who  shall  have  obtained  his  or  her  discharge 
^  by  virtue  of  that  act,  shall  at  any  time  after  such  discharge,  so  long 
^  as  the  same  shall  remain  in  force,  be  imprisoned  by  reason  of  any 
^  judgment  or  decree  obtained  for  payment  of  money  only,  or  for 
*^  any  debt,  damages,  contempt  for  non-payment  of  money,  costs,  or 
^  sums  of  money,  contracted,  incurred,  occasioned,  owing  or  grow- 
^  ing  due,  with  respect  to  which  such  discharge  shall  have  been 
^  obtained ;  but  that  upon  every  arrest  upon  any  such  judgment  or 
*^  decree,  or  for  any  such  debt,  damage,  contempt,  costs,  sum  and 
^.sumsofmone^,  it  shall  and  may  be  lawful  for  any  judge  of  the 
^  court  from  which  any  such  process  shall  have  issued,  upon  shewing 
*'  to  such  judge  the  copy  of  the  order  for  such  discharge  as  afore- 
^  said,  ana  upon  affidavit  that  such  discharge  still  remams  in  force, 
"to  release  from  custody  such  prisoner  as  aforesaid;  and  at  the 
"  same  time,  if  such  judge  shall  m  his  discretion  think  fit,  to  order 
^  the  pjaintifif  or  plamtiffs  in  such  suit  or  suits,  or  other  person  or 
"  persons  suing  out  such  process,  to  pay  such  prisoner  the  <io8ts 
^  which  he  or  sne  shall  have  incurred  on  such  occasion,  or  so  miich 
^^  thereof  as  to  such  judge  shall  seem  just  and  reasonable,  such 
"  prisoner  causing  a  common  appearance  to  be  entered  for  him  or 
^  her,  in  the  action  or  suit  for  any  such  debt  as  aforesaid."  But 
insolvent  debtors  and  fugitives,  discharged  under  occasionaliiinsolvent 
acts,  may  be  arrested  for  debts  contracted  after  the  times  prescribed 
in  the  acts,  and  before  they  were  actually  discharged.^  And  by  th^ 
general  insolvent  act,'  "  no  prisoner  shall  be  discharged  by  virtue  of 
"  that  act,  of  any  debt  or  other  matter  accrued  or  incurred  subse- 
"  quent  to  the  application  of  such  prisoner  to  be  so  discharged;  and 
"  if^it  shall  appear  to  the  court  tp  be  established  by  virtue  of  that 

•  B?<mest  9H.  906.  and  see  1  Burnf.  ^  bill  drawn  and  indorsed  oter  \jf  liint  pre- 

£«8t,361  iiOMtotliefiritor»4/or€M803,  Uimigh  not 

*    b  1  Bos.  4r  M.  427.  doe  till  after  that  peno<l.    3  Bo*,  k  Pul.  391 

c  S-c  the  ■utmes  H7  Geo.  m.  e.  113.  41  but  see  2  Blac.  Rep.  1217.   2  Maule  k  Sel. 

G(H>.  ill.  o.  70.  44  Geo.  HI.  e.  106.  45  Gea  551. 

lit.  r.  3.  46  G:^.  111.  e.  106.  49  Geo.  Ui.       d  3  Maule  k  SeL  59&  mH  see  2  Sir.  1233. 

c.  115.51  Geo.  in.  e.  125.  53  Geo.  III.  e.  2  Blac  iiep.  724.  1217.  occ9rd.  bat  see  i^ 

165.  53  Geo.  UI.  «.  &    54  Gea   Ul.  a  26.  706.  6  Tibnt.  56.).  C.  K  totUra, 

And  an  insolfent^  diaeharged  on  the  41  Geo.  •  Oowp.  527.  and  see  2  Maule  li  Ssl.  551. 
ULe.  ia  «MUMt  be  hoMea  to  btti,  ma       C  SSOeo.  Ui  4^  102.  (30, 
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^  act,  that  any  prisoner  applying  to  be  discharged  as  aforesaicL 
^  stands  charged  m  custody  with  any  debt  or  other  matter  accrued 
*^.  or  incurred  subsequent,  as  well  as  previous  to  such  application, 
^  then  and  in  such  case  it  shall  and  may  be  lawful  to  ana  for  such 
**  court  to  discharge  the  person  of  such  prisoner,  only  from  such 
"♦debts  or  other  matters  as  had  accrued  or  been  incurred  pre- [♦2363 
^  vious  to  such  application,  and  to  remand  him  or  her  back  to  the  cus* 
^  tody  of  the  keeper  of  the  prison  from  whence  he  or  she  was  brought, 
"  for  all  debts  and  other  matters  for  which  he  or  she  shall  stand 
^  charged,  and  which  shall  have  accrued  or  been  incurred  subse-  ' 
**  quent  to  such  application.*'  The  clauses  respecting  fugitives^  in 
the  occasional  acts,  ao  not  extend  to  persons  who  have  constantly 
resided  abroad  ;■  or  who  have  been  abroad  merely  in  the  course  of  • 
their  trade,  and  not  for  the  purpose  of  avoiding  their  creditors.^ 
And  it  has  been  holden,  that  tnough  certificated  bankrupts,  or 
persons  dischai^ed  under  insolvent  acts,  are  privileged  from  arrest, 
yet  the  sherifTor  his  officer  is  not  liable  to  an  action  of  false  imprison- 
ment for  arresting  them.* 

Lastly,  with  regard  to  AHens,  &c.  it  is  enacted  by  the  statute  38 
Geo.  III.  c  50.  §  9.  that  ^  Aliens  abiding  in  this  kingdom,  having 
**  quitted  their  respective  countries  by  reason  of  any  revolution  or 
•*  troubles  in  France^  or  m  countries  conquered  by  the  arms  of 
•*  France^  shall  not  be  liable  to  be  arrested,  imprisoned,  or  held  to 
•*  bafl,  or  to  find  any  caution  for  their  forthcoming  or  paying  any 
*'  debt,  nor  to  be  taken  in  execution  on  any  judgment,  nor  by  any 
•*  caption,  for  or  by  reason  of  any  debt  or  other  cause  of  action, 
**  contracted  or  arising  iu  any  parts  beyond  the  seas,  other  than  the 
^  dominions  of  his  majesty,  while  such  aliens  were  not  within  the 
*' said  dominions  of  his  majesty;  and  in  case  any  such  alien  shajl 
^be  arrested,  imprisoned,  or  held  to  bail,  or  taken  in  execution  on  a 
"  judgment,  or  by  any  caption,  contrary  to  the  intent  of  this  act, 
**  such  alien  shall  be  discharged  therefrom,  by  order  of  any  of  his 
**  majesty's  courts  in  Westminster  Hall,  or  of  the  court  of  Session  in 
**  Scotland,  or  of  any  judge  of  such  courts  in  vacation  time.'*  This 
statute  seems  to  have  been  occasioned  by  the  case  of  Mtlan  v.  Duke  * 
de  Fitz^fames  :^  And  it  was  extended  by  the  statute  41  Geo.  IIT. 
♦c.  106.  to  all  such  persons  as  were  bom  in  any  of  the  countries  [*237] 
subject  to  the  late  king  of  France,  or  who  having  been  born  within  this 
kingdom,  passed  into  the  dominions  of  the  said  Fate  kin^  under  the 
age  of  fifteen  years,  and  who  had  hand  fide  resided  in  such  countries, 
as  subjects  pf  the  said  late  king,  although  bom  of  parents  subjects  of 
his  majesty,  or  his  predecessors.  And  by  the  statute* 43  Geo.  III. 
c  155.  §  38.  this  provision  was  extended  to  his  majesty^s  four  courts 
k^  Ireland. 
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•  1  Wilt.  85.  not  bit  perwm,  WM,  Moarding  t|  tka  bw  cC 
h  Saf.  Hep.  30S.  Framte^  mi4e  Ikble  to  the  ptfmcat  of  tb« 

•  Dtmg.  671.  ami  tee  4  Travt.  W,  debt  wed  for :  Bat  Mtath*  Jutiitey  mtof  a 
d  1  Bnt.  4r  PoM38.    Intbat  eate  k  wm  diflbreiitopinioii:  And  it  it  dhtenrable.tbat 

ieeiriedlnrtvojudgetof  fheOommonPlea^  in  JSn/iw  v.  £a^t0i,SEait,453.  LordA/taf 

tbat  ad^iendant  euald  not  be  heM  to  bail  fai  ftoran^A  czprettea  bit  ditteat  from  the  de' 

0ut  ooontrj.  oo  an  bttrament  entered  into  tfiion  of  the  eonrt  of  Gom»on  Plcao  hi  tbe 

HFr&m9giif  w9§ck  bit  profKntfonlyyOnd  obBfooNe.  Sco abo BamoOr 73< ' 


5S7        OP  THE  AUTHORITY  FOR  AN  ARREST. 

In  some  of  the  preceding  cases,  the  process  is  declared  to  be  void ; 
as  against  Ambassadors^  &x»  In  others,  the  court  is  expressly  re^ 
quired  to  discharge  the  defendant.  And  it  may  be  remarkedi  in 
general,  that  where  the  defendant  is  clearly  entitled  to  privilege,  as 
the  arrest  is  irregular  and  unlawful,  the  court  will  discharge  him 
Aipon  motion  ;  and  not  put  him  to  the  necessity  of  suing  out  a  writ 
of  privilege,^  or  of  filing  common  bail.*  And  he  cannot,  when  ar- 
rested, he  lawfully  detained  in  custody  by  a  third  person/  But 
where  the  question  of  privilege  from  arrest  is  doubtful,  tl^s  court  will 
not,  upon  motion,  discnarge  me  party  out  of  custody,  but  leave  him 
to  his  writ  of  privilege."  And  tney  will  not  discharge  a  defendant 
outof  custody  on  common  bail,  on  the  ground  of  truancy  ^  or  that 
he  was  insane  at  the  time  of  the  arrest,^  or  afterwards  became  so  ^ 
nor  will  they  discharge  his  bail,  on  the  ground  of  the  insanity  of  thenr 
principal,  although  a  commission  of  lunacy  may  have  issued  against 
Jiim,  under  which  he  has  been  found  a  lunatic.^  The  bail,  howeveri 
may  have  a  habeas  corpus  to  bring  up  their  principal,  notwithstanding 
his  lunacy,  in  order  to  surrender  nim  in  theu:  discfaarge^*^ 


An  arrest,  when  allowed,  is  made  by  the  sheriff  or  his  officers  \ 
or  by  the  bailiff  of  a  liberty  or  franchise.  The  sheriff's  authority  is 
[*238]  derived  immediately  from  the  court,  except  in  counties  palatine, 
where  he  acts  by  virtue  of  a  mandate  from  the  officer  to  whom  the 
writ  is  directed  :  And  even  there,  if  the  writ  be  directed  immediately 
to  the  sheriff,  he  is  bound  to  execute  it ;  and  a  bail-bond  taken  on 
the  arrest  is  legal.  The  officers  of  the  sheriff  are  of  three  kinds, 
iirst,  bailiffs  in  /ec,  or  perpetual  bailiffs,  who  have,  by  charter  or 
px'escription,  the  execution  of  writs  within  the  guildable  ;■  secondly, 
common  bailiffs,  (called  in  the  old  books  bailiffs  errant^)  who  are 
usually  bound  with  sureties  in  an.  obligation  for  the  due  execution  of 
their  office,  and  thence  are  called  bound  bailiffs  f  thirdly,  spedd 
bailiffs,  nominated  by  the  plaintiff  or  his  attorney,  and  appointed 
by  the  sheriff />ro  hoc  vice.^ 

The  sheriff's  uarrant"^  to  any  of  these  officers  ought  not  to  be  made 
out,  until  the  sheriff  have  the  writ  in  his  actual  custody.'  And  there- 
fore, where  the  defendant  was  arrested  before  the  officer  had  any 
warrant,  and  before  the  writ  was  delivered  to  the  sheriff,  the  bait- 

■  JIntey  ^Ti.  6.  229.  235,  6.  I  6  D.irnf.  ^  East  71. 

b  2  Sir.  989.  FuH.  159.  Com.  Rep.  444.  m  Fur  an  iiccoant  of  the  gitildabk^  tnd  how 

S.  C.  5  Djmr.  be  EMSt  689.  but  tee  1  Wils.  it  differs  from  ^franehiw,  see  8  Ca  125.  a. 

i78.  2  Blac.  Itep.  788.  Dntt.  Slier.  185.  nnd   for  the  iiatnre  of  tht 

c  JValpolc  T.  Alexander,  H.  22.  Geo.  HI.  office  of  m  bRiliff  tn  feCt  tee  Dalt.  Sher.  187. 

K.  B.  Gilb.  C.  P.  30. 

d  3  East  89.  n  3  East,  13a 

e  2  Barn.  &  Aid.  234.  o  1  Blac.  Com.  346. 

.    r  1  Bna.  ^Pul.  480.  P2  BUe.   Uep.  952.  4  Dumf.    9f   EmL 

»4Diimf.^E;ist.  121.  119.                                                         ^^ 

b  2  Dumf.  4-  Ewt.  390.  q  Append.  Chap.  IX.  ^  84,  5,  6. 

i  6Dumf.  4-  East,  133.  2  Bos.  k  Pul.  r  K.  M.  1654.  §2  R.  E,  15  Car.  n.  ^  4, 

362.  13  East  355.  K.  B.   R    M.  1654.   §  2.   R.  H.  14  ^  19 

1(3  Bos.  4r  Pul.  650.  and.  see  HighmM  Cor.  U.  rej^.  L  C.  P.  Stat  6Gco^L  e.  %k. 

on  Ximary,  123.  §53. 
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bond  wa^  ordered  to  be  delivered  up  to  be  cancelled.*  So  where  an 
att(MDej  fills  up  the  sheriff's  warrant  on  a  ctqiias  ad  re^ondendum^ 
after  it  is  signed,  sealed  and  sent  to  him  with  a  blank,  this  is  bad> 
And  where  the  sheriff  having  directed  a  warrant  to  A.  and  all  hia 
other  officers,  to  arrest  B.,  and  A.  afterwards  inserted  therein  the 
name  of  C ;  it  was^holden  that  the  warrant  was  illegal,  and  the  arrest 
by  C.  consequently  v.oid.®  But  where  the  sheriff  made  a  warrant 
to  four  jointly^  and  not  seoerallv^  and  one  of  them  arrested  the  defends 
ant,  the  court  of  Conmion  Pleas,  though  they  were  of  opinion  that 
the  arrest  was  not  authorized  by  the  warrant,  would  not  interfere  to 
.discharge  the  defendant  out  of  the  custody  of  the  sheriff,  on  enter* 
tng  a  common  appearance.^ 

*If  the  defendant  reside  within  a  liberty ,  the  bailiff  of  which  [*239] 
has  the  execution  and  return  of  writs,  there  should  regularly  be  a  nm 
wnitas ;  or  if  there  be  not,  the  sheriff,  for  having  execution  of  the 
writ,  should  make  out  his  mandate^  directed  to  the  bailiff  of  the 
liberty.'  And  if  there  be  two  liberties  in  a  county,  and  the  sheriff 
make  his  mandate  to  the  bailiff  of  one  of  them,  who  eives  him  no 
answer,  he  may,  upon  a  non  ointiiaa^  arrest  the  defendant  in  either 
liberty;^  and  even  if  the  sheriff  enter,  and  arrest  the  defendant  in  a 
liberty,  without  a  rum  omitias^  the  arrest  is  good,  though  the  sheriff 
may  be  liable  to  an  action.' 

The  arrest  may  be  made  at  any  time  [except  on  a  Sunday^)  before, 
or  on  the  day  of  the  return  of  the  writ;  and  at  smj place  within  the 
county,  except  where  the  defendant  is  privileged.  But  it  cannot  be 
made,  between  the  day  of  the  return  and  quarto  die  post^  by  origi- 
nal.**  And  by  the  statute  29  Con  II.  c.  7.  §  6.  "  no  person  or  per- 
**  sons,  upon'the  Lord's  day,  shall  serve  or  execute,  or  cause  to  be 
**  served  or  executed,  any  writ,  process,  warrant,  order,  judgment, 
**  or  decree,  except  in  cases  of  treason,  felony,  or  breach  of  the 
**  peace  :  but  the  service  of  every  such  writ,  &c.  shall  be  void,  "to  all 
**  mtents  and  purposes  ;*  and  the  person  or  persons  so  serving  or  ex« 
"  ecutingthe  same,  shall  be  as  liable  to  the  suit  of  the  party  grieved, 
**  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he  or  they 
"  had  done  the  same,  without  any  writ,  &c. 

In  construing  this  statute,  it  has  been  holden,  that  an  an*est  can- 
iK>t  be  made  on  a  Sunday^  upon  a  capias  utlagatum  ^  or  for  non- 
payment of  a  penalty  upon  conviction.*  And  the  statute  extends 
not  only  to  process  properly  so  called,  but  also  to  all  notices  on  which 
rules  are  made :  and  hence  it  has  been  holden,  that  service  .of  notice 
of  plei  filed  on  a  Sunday  is  void,  by  construction  of  the  statute," 
*Where  A.  was  arrested  at  the  suit  of  B.,  and  discharged,  the  [*240] 

•  8  Dumf.  4r  EaM,  187,  h  1  Srd.  329. 1  Esp.  Rep.  685. 

b  2  Wils.  47.  i  1  Salk.  78.    The  service  of  pi^)oen  on  a 

.     c  6  Durnf.  &  East,  122.  Switltty,  being  absolutely  void  by  the  statute, 

4  2T<ufitl61.  cannot   be   made  good  by  any  subsequent 

•  Gilb.  C.  P.  25.  ift,  waiver  of  the  defendant*  as  by  bis  not  ob- 
f  5  Co.  9i.  a.  Gilb.  C.  P.  29.  9  East,  335.   j«>ctinK  nntil  Rfter  a  rale  to  plead  given.   S 

S4*.  Ea»t,  155.  8  East,  547.  (b\ 

g  Gilb.  C.  P  27.  FitzpatHck  v.  KeUyy  M.  k  BcTru-s,  319. 

$2  G«  o.  111.  K.  B.  eite<)  i*t  3  Dnrnf.  ^  Enst,  1  1  Dumf.  ^  East^  265. 

740.  j»n<l  sri'  5  Dnmf.  ^  Esst,  687.  9  East,  »  8  Enst,  547. 
MUL  7  Taunt.  311.  ICbit.  Rep.375.i>iRS<w. 
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sheriff  not  knowing  that  there  was  also  a  detainer  in  his  office  at  the 
suit  of  CL  and  on  the  Sunday  following  he  was  arrested  at  C.^s  suit, 
the  court  discharged  him  out  of  custody  f  considering  the  arrest  on 
the  Sunday  as  an  original  taking,  or  as  a  retaking  after  a  voluntary 
escape  ;^  and  in  either  case  it  was  prohibited  by  the  statute.  But 
after  a  n^ligmt  escape,  the  defendant  may  be  ret^en  on  a  Sunday ; 
and  that  either  by  the  officer  upon  fresh  pursuit,  or  by  virtue  of  an 
escape  warrant  :^  for  this  lis  not  an  original  taking,  but  the  party  is 
still  in  custody  upon  the  old  commitment.  Also  it  is  holden,  that 
bail  may  take  their  principal  on  a  Sunday,  in  order  to  surrender 
him  f  ior  this  is  not  by  virtue  of  any  process  at  all.  And  it  should 
seem  that  process  of  contempt,  being  of  a  criminal  nature,,  may  be 
served  upon  that  day.®  But  a  rule  nisi  for  an  attachment,  for  non- 
payment of  money  pursuant  to  the  master^s  allocatur^  cannot  be  so 
served/ 

With  regard  to  the  place  where  an  arrest  may  be  made,  it  is 
holden^  that  no  man  can  be  arrested  in  his  own  house,  provided  the 
outer  door  be  shut ;»  or  in  the  king's  presence  ;**' or  within  the  verge 
of  his  royal  palace,*  (except  by  an  order  of  thoiii)oard  of  green  clotn, 
or  unless  the  process  issue  out  of  the  palace  court  ;*")  or  in  any  place 
where  the  king's  justices  are  actually  sitting.'  And  it  has  neen 
decided,  that  process  cannot  be  lawniUy  executed  in  Kensit^ton 

Edace,  which  is  privileged  for  this  purpose  as  a  royal  residence."* 
ut  an  arrest,  within  the  verge  of  the  king's  palace,  has  been  holden, 
in  the  Common  Pleas,  to  be  no  ground  for  discharging  the  defendant 
out  of  custody."  The  privilege  of  the  parties  to  a  suit,  and  their 
wihiesses^  of  which  we  have  before  spoken,®  may  also  in  some  mea* 
sure  be  considered.as  of  a  local  nature :  And  of  tne  same  kind  is  that 
[*241]of  dergjfmen,  who  by  several  ancient  statutes,^  are  privileged 
from  arrest,  in  going  to  ana  returning  from  church,  or  performing  di- 
vine Service ;  but  not  if  they  stay  in  church,  with  a  fraudulent  design  • 
of  eluding  the  process  of  the  law.  And  it  is  said,  that  the  party  grieved 
may  have  an  action  upon  these  statutes.*! 

In  making  the  arrest,  the. sheriff  or  his.  officer,  it  has  been  said, 
must  actually  seize  or  touch  the  defendant's  body :'  but  this  does  not  , 

seem  to  be  absolutely  necessary ;  for  if  a  bailiff  come  into  a  room,  2 

and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  that  is  held  ' 

a  5  Dnrnf.  ^  East,  25.       *  n  7  Tmint.  311.  unci  tee  t  Chit.  tttp.  37* 

b  B:«rnps,  373.  in  notiii. 

c  2  EKl.  Ruym.  1038.  2  Salk.  62G.  6  Mod.  o  .  7m/4s221.  %  3. 

95.  S.  C.  P  50  Etiw.  III.  c.  5. 1.  R.  11.  c.  15.  and  aee 

d  6  Mod.  331. 1  Atk.  239.  but  sec*  2  BIhc.  1  M:<r.  m^u.  2.  c.  3. 

Rep.  1273.  q  12  Co.  100.    in  5  Bac.  Abr.  565.  il  Is 

c  12  Mori.  348.  1  Atk.  55.  WiUe8»459.  saul,  that  the  Arrest  of  a  clergyman  under 

r  8  Dnrnf.  ^  East,  86.  civil  pr0G«>8s^  either  in  going  to  chorclii  to                ! 

g  5  C.i.  91.  hut  sec  Cosrp.  1.  perform  divine  serricef  or  in  returning  from 

k  3  Bin V.  Com.  289.  thence,  on  an j  daj,  is  a  false  jmprisoiiment. 

.  I  Stift.  28  Hen.  VIII.  c.   12.  3  Intfl.  141.  B.it  from  several  later  decisions  it  may  be 

2  Ld.  Raym.  978.  3  Sulk.  91.  284.  6  Mod.  73.  collected,  that  if  any  aetkm  would  lie,  which                | 

Holt>  590.  S.  C.                                  ^  is  doubtful,  it  should  be  an  action  on  the  catf,               j 

k  3  Diinif.  ^  £  i8t>  735.                   *  and  not  an  action  tiftresjuisa,  af^inst  the  sliur*  •             ! 

1  3  lust  140,41.  2  Mod.  181.  but  see  1  iffor  his  officers.     3  Wils.  341.  2  Blac.  Rt> 

Lev.  106.  1087.  1190.  Doug.  671. 
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to  be  an  arrest ;  for  he  is  in  custody  of  the  officer.*  And  it  is  not 
necessary  that  the  officer  who  has  the  authority,  should  be  the  hand 
that  arrests,  nor  in  the  presence  of  the  person  arrested,  nor  actually 
in  sight,  nor  is  any  exact  distance  prescribed  :  it  is  sufficient  if  he 
be  near,  and  acting  in  the  arrest.^  If  the  defendant  be  wrongfully 
taken,  without  process,®  or  after  it  is  returnable,^  &c.  he  cannot  be 
lawfully  detained  in  custody  under  subsequent  process,  though  regu- 
larly issued  :  For  the  court  will  not  suffer  their  process  to  be  abused, 
or  made  the  instrument  of  an  illegal  arrest.  But,  in  the  Common 
Pleas,  a  defendant  illegally  in  custody  at  the  suit  of  one  plaintiff,  is 
not  privileged  from  arrest  at  the  suit  of  another,  unless  there  be  some 
collusion.* 


•  Cns.  temp.  Hurdv.  301.  and  see  2  New 
Rep.  C.  P.  211,  li 

b,  Covp.  65. 

c  2  Anst.  461.  and  see  1  New  Rep.  C.  P. 
135. 


d2H.  Blae.  29.  and  see  3  East,  89.  1 
Rose,  261,2.    ' 

e  2  Blac.  Rep.  823.  and  see  2  Bos.  k  PaT. 
2fl2. 
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Op  the  bail  BOND ;  and  DUTY  op  SHERIFFS,  &c.  on  the 

ARREST. 

\w  HEN  the  defendant  is  arrested,  he  is  either  let  out  of  custody, 
upon  giving  bail  to  the  sheriff,  or  an  attorney's  undertaking, 
for  his  appearance  ;  or  depositing  in  the  sheriff's  hands,  the  sum  in- 
dorsed on  the  writ,  with  ten  pounds  in  addition  to  answer  costs,  &c. 
or  he  remains  in  custody,  or  escapes,  or  js  rescued,  &c. 

Bail  in  personal  actions  came  in  with  the  capias  .•■  and  is  either  to 
^  the  sheriff,  for  the  appearance  of  the  defendant  at  the  return  of  the 
writ,  or  to  abide  the  event.of  the  suit :  The  former  is  called  bail  to 
the  sheriffs  or  bail  belmo  ;  the  latter,  bail  to  the  action^  or,  when 
special,  bail  above.  Before  the  statute  23  Hen.  VL  c.  9.  the  sheriff 
was  not  obliged  to  bail  a  defendant  arrested  upon  mesne  process, 
unless  he  sued  out  a  writ  of  tnainprize  ;  though  he  might  have 
taken  bail  of  his  own  accord.^  This  arbitrary  power  produced  great 
extortion  and  oppression  of  the  subject :  to  remedy  which,  it  was 
enacted  by  the  above  statute,  that  "  sheriffs,  &c.  shall  let  out  of 
"  prison  all  manner  of  persons  arrested,  or  being  in  their  custody, 
"  by  force  of  any  writ,  bill  or  warrant,  in  any  action  personal,  or  by 
"  cause  of  indictment  of  trespass,  upon  reasonable  sureties  of  suffi- 
"  cient  persons,  having  sufficient  within  the  counties  where  such  pcr- 
"  sons  be  so  let  to  bail  or  mainprize,to  keep  their  days  in  such  place 
"  as  the  said  ^vrits,  bills  or  warrants  shall  require  ;  persons  being  in 
"  their  ward  by  condemnation,  execution,  capias  utlagatvm^  or  ex- 
"  communicatum,  surety  of  the  peace,  or  by  special  commandment 
"  of  any  justice,  and  vjagabonds  refusing  to  serve  according  to  the 
•*  statute  of  labourers,  only  excepted." 

[*243]  And  that "  no  sheriffs,  &c.  shall  take,  or  cause  to  be  taken, 
"  any  obligation,  for  any  cause  aforesaid,  or  by  colour  of  their  office, 
**  but  only  to  themselves,  of  any  person,  nor  by  any  person,  which 
^  shall  be  in  their  ward  by  course  of  law,  but  by  the  name  of  their  of- 
"  fice ;  and  upon  condition  written,  that  the  prisoners  shall  appear  at 
"  the  day  and  place  contained  in  the  writ,  bill  or  warrant.    And  if  any 

«  Qilb.  C.  P.  38.  Vent.  55.  85.  2  Snond.   GO,  61.  /  1  H« 

t>/dL30,21.  4  Bae.  Alir.  461.  F.  N.  Bi    Bite.  333.  15 EMt,  321. 
tSL  Plovd.  67.  Dalt  Slmv  66^  and  lee  1 
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"  sheriffs,  &c.  take  any  obligation  in  other  form,  by  colour  of  their 
"  office,  it  shall  be  void," 

This  is  a  public  act,  of^hich  the  courts  will  judicially  take  notice, 
without  its  being  specially  pleaded.*  And  it  hath  two  branches  : 
first,  as  to  the  persons  to  be  let  to  bail ;  and,  secondly,  as  to  the  form 
of  the  security.**  Upon  the  first  branch  of  the  statute,  it  has  been 
determined,  tnat  the  sheriff  has  no  authority  to  take  a  bond  for  the 
appearance  of  persons  arrested  by  hira,  under  process  issuing  upon 
an  indictment  at  the  quarter  sessions,  for  a  misdemeanour  ;  but  can 
only  take  a  recognizance  for  their  appearance  :®  And  it  has  been 
doubted,  whether  the  sheriff  can  take  bail  on  an  attachment  for  a 
contempt,  issuing  out  of  a  court  of  law.**  But  it  is  holden,  that  bail 
*may  be  taken  on  an  attachment  out  of  Chancery ,on  mesne  pro-[*244] 
cess,®  though  not  after  a  decree/  The  practice  upon  mesne  process 
is,  for  the  sheriff  to  take  a  bond  in  the  penalty  of  40/.  for  the  defend- 
ant to  appear  and  aiSwer  f  and  an  action  may  be  brought  on  the 
bond,  in  the  name  of  the  sheriff.**  But  though  the  sheriff  may,  yet  he 
is  not  compellable  to  take  bail  on  an  attachment  out  of  Chancery ;  it 
having  becrt  determined,  that  an  action,  will  not  lie  against  him  for  re- 
fusing to  take  it  :*  and  therefore  if  he  will  not  take  bail,  the  defendant 
must  remain  in  custody,  and  can  only  be  relieved  by  applying  to  the 
chancellor,  or  a  judge  of  the  court  out  of  which  the  process  issued.*^  If 
the  sheriff  take  bail,  it  seems  from  the  case  of  the  King  v.  Dawes} 
that  he  may  bp  amerced,  if  the  party  do  not  appear  and  answer;  but 
in  a  subsequent  case,"  a  messenger  was  sent,  upon  the  sheriff's  return 
of  cepi  corpusy  to  brmg  him  in  ;  which  seems  to  be  now  the  practice 

• 

■  2  DiimC  ^  E  ist,  5G9.  15  Eksf.  323.  the  suhsieqiient  ease  joSPhelpa  'O.  Barrett  t  the 

b  For  the  ileterniiiialioiis  on  boili   Uiese  foundataoi)  of  which    wasf    that  an  attaeh- 

branches  or  the  BtHtutet  see  2  Wms.  Saund.  ment  is  a  process  ia  nature  of  an  execution. 

59.  a  (3),  ^c.  Per  Hayley,  J.  in  the  cane  of  LevU  v.  Mor^ 

e  4Djriif.  Sf  East.  505w  2  H.  Blac.  418.  Umds  2  Barn.  Sf  Aid.  63.      And  as  it  was 

4  In  an  anont/mous  case*  reportcKl  in  1  Str.  deten^kied)    in    the    latter    case*    that  an 

479.  tiie  Cliii'fJitbticr,  on*  a  motion  for  an  stUehmeiit    iwuing    out    of    the    court  of 

attachment,  declared,  that  all  the    judses  Kirig*s  Bench*  for  non-pajnu'nt  of  money, 

on  oonsidenttimi     had    resot^edy    that    tne  is  in   nature  of  mesne  process,  the  priii- 

■bcriff  cmild  not  Ink?  bi»il  on  an  attachment!  oiple  on  which  the  case  of  Phslpt  v.  Bat*rett 

but  a  judge  at  his  chamber   might.    And  was  docided,  cannot  it  seems  be  supported. 

•econKnglv,  in  a  Ute    case    of   Phelp9  v.  In  the  case  of  Rex  v.  ^ylelt,  T.  '25  Gt-o.  111. 

J9ame//(  4  Price,  23.   it  was  determined  by  K.  B.  a  distinction  was  taken   by  the  counsel 

the  court  of  Exciieqaer*   that    the   sheriff  in  argument,  wluch  seems  to  be  reasonable, 

cannot  let  out  of  custody  on  baily  a  defen«  between  an  attachment  for  non-payment  of 

dant  taken  under  an  attachment*  issuing  o»t  money,    and  for  not    dclivcM-itig  pnpers  or 

of  courts  of  lawf  for  non-iKiyment  of  eosts ;  other  cause  ;  and  it  was  said,  tliat  on  the 

auch  process  being  in    nature    of*   and  in  former*    the  sheriff   might    take  bail,  but 

^flt'Ct  an    esecntion  :  and  see  Cora.  Rep.  the  latter  was  bailable  on  I  v  before  a  jude:(*. 

264.  Barnes, 64.  accord,  but  seel  Ld.  Uaym.  e  Sty.  Rt>p.  212.  234.  2  Vent.  237.  Com. 

722. 2  Salk.  608.  S.  C.  amtra.    The  e»ac  of  Rep.  2iB4.  Barnes.  64  2  Blae.    (lep.  955.  6 

MorriB  v'.  Hmmard  boweverf  6  Taunt.  569.  Taunt.  569.  2  Mursh.  280.  S.  C.  but  see  3 

2  Marsh.  280.  S.  C.  is  an  authority  to  shew,  Leon.  208.  contra. 

that  although  the  sheriff  ia  not  bound  to  ^  Gilb.  Kep.  84  Prec.  Chan.  331.  S.  C. 

Cake  bail  npon  an  attachment,  yet  if  he  do^  S  1  Eo.  Cas.  Abr.  351.  4  Ba«.  Abr.  tit. 

Im!  may  recover  upon  the   bail-bond  :  and  Sherif\0,  4V.  463. 

see  Che  case  cil  Bexv,  Ikmett  1  Ld.  Kayro.  b  6Taaut  569.  2  Marsh.  280.  S.  C  and 

722.  2  Salk.  606.  S.  C^uCTd.    That  indeed  lee  3  Price.  1^. 

wattheoaacnfan  attnobment  oat  of  Chan-  i  1  H.  Blac.   468.  6  Taont    571,  4rc  2 

tery ;  bnt  procefs  inoii^  oot  of  courts  of  Marsh.  283. 286.  S.  C. 

Inw  sad  eqwty  is  taki  to  stand  on  the  same  k  1  Str.  479. 

finndation.     That  case  was  deckled  u^kni  1  2  Salk.  608.   1.  Ld.  Baym.  722.  S.  C. 

gveal  ooosideratiaiif  and  b  at  rariance  with  n  Free.  Chan.  331. 
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in  Chancery,  instead  of  making  an  order  on  the  sheriff  to  bring  in  the 
body.  So,  in  the  Exchequer,  if  the  condition  of  the  bond  be  broken^ 
the  course  is  said  to  be,  to  get  an  order  on  the  return  by  the  sheriff  of 
cqn  corpus^  for  a  messenger  to  bring  in  the  defendant." 

When  the  defendant  is  arrested,  and  in  actual  custody,  it  is  the 
duty  of  the  sheriff  to  take  bail,  if  required :  and  therefore  if  a  bail 
bond  be  tendered,  with  suflBcient  sureties,  and  the  sherift'  refuse  to 
accept  it,  and  liberate  the  defendant,  he  is  liable  to  a  s]>ecial  action 
on  the  case.**  But  in  order  to  maintain  such  an  action,  it  must 
appear  that  the  parties  who  were  offered  as  bail,  had  sufficient  within 
the  county  where  the  arrest  was  made.*  The  clause  which  requires 
reasonable  sureties,  was  introduced  for  the  benefit  of  the  sheriff;  and 
||*245]therefore,  though  he  may  insist  upon  two  sureties,yet  he  may  take 
a  bond  with  one  only.**  Ancfforthe  same  reason,  the  plaintiff  cannot 
maintain  an  action  aeainst  him,  for  taking  sureties  that  are  insuf- 
ficient, or  do  not  inhabit  within  his  county.*  ^'^d  though  the  words 
of  the  statute  seem  to  be  confined  to  persons  arrested  and  in  actual 
custody,  yet  it  has  been  holden,  that  the  arrest  need  not  be  stated  in 
an  action  upon  the,  bail  bond  3'  and  if  stated,  it  is  not  traversable  :» 
for  it  would  be  of  mischievous  consequence,  if  a  bail  bond,  taken 
civilly,  without  exposing  the  party  by  an  arrest,  were  not  as  effectual 
as  if  ne  had  been  actually  arrested. 

The  second  branch  of  the  statute  requires  a  security  by  bond  or 
obligation  :*•  and  therefore  an  agreement  in  writine,  made  by  a  third 
person  with  the  sheriff's  officer,  to  put  in  good  bail  for  the  defendant 
at  the  return  of  the  writ,  or  surrenaer  his  body  to  the  officer,  or  pay 
the  debt  and  costs  f  or  an  attorney's  undertaking  to  the  officer,  for 
the  appearance  of  the  defendant,"*  or  to  give  a  bail  bond  to  the  sheriff 
in  due  time,'  has  been  holden  to  be  void,  by  the  statute  23  Hen.  VI. 
c.9.  and  an  action  will  not  lie  upon  such  agreement  or  undertaking." 
In  these  cases,  if  bail  above  be  not  duly  put  in,  the  sheriff  is  liable  to 
an  action  for  an  escape  ;  and  the  court  will  not  relieve  him,  by 
permitting  him  afterwards  to  put  m  and  justify  bail  :'*  nor,  after  the 
plaintiff  has  recovered  against  the  sheriff  for  the  escape,  will  the  court 
proceed  summarily  against  the  attorney,  to  make  him  pay  the  debt 
and  costs,  for  his  breach  of  faith.®  It  is  also  settled,  that  the  sheriff 
or  his  officer  cannot  maintain  an  action  against  the  defendant  for 
money  paid,  when  he  has  discharged  him  out  of  custody  on  mesne 

A  3  Pric^  223*  f  1  Str.  643 

b  Gilb.  C.  P.  20.  Cro.  Gir.  196.  W.  Jon.  k  Id.  444.  bat  see  N(ir,  43.  temb.  etntriL 

226.  S.  C.  1  Sid.  22.  %  Mwf.  31   84.  180.  2  Sec  also  Sav.  Rep.  116.  by  whieh  it  appear*, 

V«*nt.  96.  6  Dnnif.  ^  E^^  355.  and  aee  2  that   the    iMiiing    of  tHie  proeeas  maj    be 

Wm«.  Siiiind.  61.  c.  (5.)  trarepsed. 

c  15  East,  320.  h  2  Saund.    59.  (&).  Append.  Chap,  X. 

d  10.  Ca  100.  b.  Cro.  Eliz.  624  806. 852.  §  1,  2,  3 

862.     So  ihcNifch  a  replevin   bond  be  eXe-  i  1  Dui^f.  ^  Eaat.  418. 

euted  by  one  of  the  turetica  onl  j»  it  ia  never-  k  7  Damf.  KEmh.  IQ^Parker  r.  Kngiand^ 

tiieleaa  avnitable  bj  the  aberiff;  af;ainat  aneh  M.  45  Geo-  UI.  K.  B.  2  Smilfa  R.  52.  S.  C. 

•arety.     7  Taunt  28.  2  Manb.  352.  S.  C.  14  Easti  568. 

and  tee  7.  Taunt.  327.  1  Mnnre,  68.  S.  C.  ml  DarnC  H  Eait,  418. 

e  Ci-o.  ElhB.    806.  852   862.  Noy,  39.  1  n  7  Darnf.  Sf  Eaat,  109. 

Sid.  96.  2  Saund.  59.  1  Mod.  327.  239.  2  o  4  East  568.   Pm^ker^.  Enghmd^  VL  45 

Mod.  83.  177.  but  aee  1  Ld.  Ray  m.  425.  Geo.  lU.  K- B.  2  Smith  R.  5^  S.  C.                            4 
1  Salk.  99.  S.  C.  6  Mod.  122.  mab,  centra. 
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♦process,  without  taking  a  bail  bond,  and  has  in  consequence  of  his 
non-appearance,  been  obliged  to  pay  the  debt  and  costs.* 

The  bail  bond  is  required  to  be  on  a  half-crown  stamp  '^  and  is 
usually  taken  in  a  penalty,  bein^  doqble  the  amount  of  the  sum 
swom  to  and  indorsed  on  the  writ,  notwidistanding  the  statute  12 
Geo.  1.  c.  29.  which  directs  the  sheriff  to  take  bail  for  that  sum,  and 
no  more  ;*  and  the  sheriff's  bail  are  liable  thereon  to  the  full  extent 
of  the  debt  and  costs,  not  exceedine  the  penalty  of  the  bond.* 
Respecting  the  form  of  the  bond,  there  are  three  things  to  be 
observed ;  first,  that  it  be  made  to  the  sheriff  himself ;.  secondly,  that 
it  be  made  to  him,  by  bis  name  of  office ;  and  thirdly,  that  it  be  con* 
ditioned  for  the  defendant's  appearance  at  the  return  of  the  writ,  and 
for  that  only^*  Therefore,  if  the  bond  be  not  made  to  the  sheriff,'"  or 
be  not  made  to  him  by  his  name  of  oflSce,*'  or  if  it  be  sbgle,  without* 
any  condition  at  all,'  or  with  an  impossible  condition,*^  or  the  con-^ 
dition  be  not  for  the  defendant's  appearance,'"  or  be  for  that  arfd  some- 
thing eke,*"  it  is  void  by  the  statute.  So  it  is  void,  if  executed 
before  the  condition  is  filled  up^**  And  if  the  objection  to  the  bail 
'bond  appear  on  the  face  oi  the  declaration,  or  upon  oyer^  the 
defendant  may  demur ;  but  otherwise  he  should  plead  it :  and  when, 
by  pleading  or  otherwise,  it  appears  in  any  part  of  the  record,  he 
may  move  m  arrest  of  judgment.* 

If  the  bond  be  substantially  good,  it  cannot  be  avoided  for  any 
Crifline;  informality,  or  variance  of  the  condition  from  the  writ,  in  the 
descnption  of  the  plea,  or  of  the  time  or  place  of  appearance.  Thus, 
where  the  writ  was  to. answer  the  plaintiff  in  a  plea  of  debt  for  three 
hundred  and  twenty  pounds^  or  in  a  plea  of  trespass  with  an  ac 
etiam^  and  the  condition  was  to  answer  the  plaintiff  in  a  plea  of  debt 
*or  trespass  generally,  or  without  mentioning  the  plea  at  all,  the  [*247] 
variances  were  holden  to  be  immaterial,*'  for  the  statute  only 
requires  a  bond  conditioned  for  the  defendant's  appearance,  and  the 
description  of  the  plea  is  merely  surplusage.  And  accordingly, 
where  the  sheriff,  upon  an  original  writ  in  a  plea  of  trespass  on  we 
ca^  on  promises  J  took  a  bail  bond  ^nditioncd  for  the  defendant's 
appearance,  to  answer  the  plaintiff  m  a  plea  of  trespass,  the  court 
held  it' to  be  valid.'  So  where  the  writ,  in  trespass,  was  to  appear  • 
before  the  lord  the  king  at  Westminster,  and  the  condition  was  to 
appear  before  the  justices  of  th^  Kin^s  Bench  at  Westminster," 
the  bond  was  holden  good.  And  where  the  writ,  by  original,  was 
returnable  before  the  lord  the  king,  wheresoever  he  shall  then  be  in  • 
England,   and    the   condition   was    without   the  words  viheresoeur, 

*  8  £iiat.  171.  and  tee  Eulet  v.  Faikney^  123.  Fort.  371.                                            •  * 

E.32.  Geo.  111.  KrB.Peake*8  Cas.'JVi.  Pri.  g  3  Lev.  74.  1  Str.  C99.  Fort  363  S.  C 

1431  1  Gtp.  Rep.  383.  %  Durnf.  ^  Eust,  S89. 

b  tftnt.  48  Geo.  IIJ.  e.  14d»  SchetL  Part  b  3  Ciininb.  181. 

0.  ^  IIL  55  Gca  UI.  c.  184.  HcheO,  Part  11.  i  2  Durof.  Ic  Enst,  569. 
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(fee*  tbe  court  gave  judement  for  the  plaintiff,  in  an  action  upon  the 
bond ;  saying,  they  would  understand,  that  by  appearing  before  the 
king  was  meant,  before  the  king  in  his  caurt^  and  not  before  the 
king  in  person.^  So  where  the  condition  of  the  bond,  in  an  action 
by  origirial^  was  to  appear  before  the  king  at  fVestminsUr,  it  was 
deemed  sufficient*^  But  an  allegation,  that  an  action  was  depending 
in  his  majesty's  court  of  the  Bench  a(  Westminsier^  is  not  sustained 
by  proof  of  a  pluries  bill  of  Middlesex  ;  for  by  such  allegation,  the 
Common  Bench  must  be  intended/  So  where  a  capias  ad  reqnjn' 
dendum  was  made  returnable  before  his  maiestjfs  justices  of  the 
Bench  at  Westminster^  by  virtue  of  which  the  sheriff  issued  his 
mandate  to  the  bailiff  of  a  liberty,  commanding  him  to  take  the 
defendant,  so  that  the  sheriff  might  have  his  body  before  his  said 
majesty  ^i  Westminster ;  and  the  bailiff  took  a  bail  bond,  conditioned 
for  the  defendant's  appearance  before  his  said  majesty  at  Westmin* 
ster ;  the  court  of  Common  Pleas  held,  that  the  variance  between 
the  bail  bond  and  the  writ  was  fatal,  and  therefore  that  the  bond  was 
void,  by  the  stat.  23  Hen.  YI.  c.  9»^  It  has  also  been  holden,  that 
the  statute  for  preventing  frivolous  and  'vexatious  arrests*  is  merely* 
{*248]  directory  to  the  sheriff;  and  does  not  avoid  the  bail  b^^ 
where  there  is  no  affidavit  of  the  cause  of  action;'  or  the  sum  sworn 
to  is  not  indorsed  on  the  writ  f  or  even  where  the  bond  is  taken  in  a 
penalty,  being  more  than  double  the  amount  of  the  sum  sworn  to.8^ 

The  defendant  having  given  a  bail  bond,  could  not  formerly  have 
discharged  his  bail  to  the  sheriff,  by  surrendering  himself  before  the 
return  of  the  VTit ;  for  it  was  considered  as  a  setded  point,  that 
nothing  could  be  a  performance  of  the  condition  of  the  bail  bond,  but 
putting  in  and  perfecting  bail  above.'*  But  it  has  since  been  deter- 
mined, that  if  the  defendant  surrender  himself  to  the  sheriff,  before  or 
on  the  return-day  of  the  writ,  the  bail  bond  may  be  given  up  to  be 
cancelled ;  after  w^hich,  the  plaintiff  cannot  take  an  assignment  of  it ;'  j 

nor  can  be  rule  the  sheriff,  or  maintain  an  action  against  him,  for  not 
assigning  it.**  And  where  the  defendant  surrendered  to  the  gaoler  at 
the  county  gaol,  in  discharge^f  his  bail  to  the  sheriff,  before  imehe 
o'clock  on  the  first  day  of  tmn,  being  the  return-day  of  the  writ,  ' 

and  the  under-sheriff,  who  lived  at  a  distance,  signified  his  assent  to  ' 

the  surrender  by  return  of  post  the  next  day,  it  was  held  sufficient  to  / 

discharge  the  bail  bond,  of  which  the  pl^ntiff  had  taken  an  assign-  - 

ment  afterwards,  with  notice  of  such  surrender.^  But  it  is  optional 
in  the  sheriff,  whether  he  will  accept  the  surrender  of  the  party,  in  , 

discharge  of  the  bail  bond :  and  therefore   where  notice  of  such  I 

surrender  was  given  to  the  sheriff,  and  to  the  gaoler  in  whose  custody 

a  2  Str.  1155,  6.  Bos.  8f  Pul.  109. 

b  9  EhsI,  55    but  9hi  1  Cliit.  Rep.  323.  b  5  Bur.  2683.  aod  aee  Dalt  Sher.  356.    1 
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the  party  then  was,  at  the  suit  of  another,  after  which  the  gaoler  let 
the  party  out  of  custody,  the  court  held  that  the  gaoler  was  not  liable 
upon  his  bond  of  indemnity  to  the  sheriff,  as  for  an  escape  in  the 
former  suit  5  for  die  party  was  not  legally  in  the  custody  of  the 
sheriff  or  his  gaoler,  merely  by  virtue  of  such  surrender.*  And  it 
seems,  that  rendering  the  defendant  to  the  King's  Bench  prison, 
before  the  return  of  the  writ,  will-not  discharge  his  bail  to  the  steriff.* 

*The  provisions  of  the  statute  of  Hen.  VI.  are  noj^  applicable  r*249] 
to  securities  taken  by,  or  for  the  benefit  of  the  plaiiftiff.®  And  hence, 
an  attorney's  undertaking  to  appear  for  the  defendant  is  binding,  if 
given  to  the  plaintiff  in  the  cause,  though  it  be  not  exactly  in  the 
form  prescribed.  By  an  old  rule  of  court,''  "  a  prisoner  taken  upon 
a  capi(ts  shall  not  be  aischarged,  till  he  hath  given  bond  to  appear ; 
miless  the  plaintiff  or  his  attorney  shall  consent  to  take  an  appear- 
ance, without  bail :"  But  it  .is  now  the  common  practice  to  take  an 
attorney's  undertaking  to  the  plaintiff,  where  special  bail  is  required; 
;ind  the  courts  will  enforce  it  by  attachitient.®  • 

It  sometimes  happens,  that  persons  aiTested  upon  mesne  process 
may  not  be  able  to  find  sufficient  sureties  for  their  appearance  at  the 
return  of  the  writ,  and  yet  may  be  able  to  make  a  deposit  of  the 
money  for  which  they  are  so  arrested,  together  with  a  competent  sum 
for  costs :  and  therefore,  by  the  statute  43  Geo.  III.  c.  46.  §  ?. 
reciting  that  it  is  expedient  that  persons  arrested  should,  upon 
making  such  deposit,  be  permitted  to  go  at  large  until  the  return  of 
the  writ,  without  finding  bail  to  the  sheriff  for  tneir  appearance  at  the 
return  thereof ;  it  is  enacted,  that  "  all  persons  who  shall  be  arrested 
•*  upon  mesne  process,  within  those  parts  of  the  united  kingdom  of 

*  Great  Britain  and  Ireland,  called  England  and  Ireland^  shall 
^'  be  allowed,  in  lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  the 

*  hands  of  the  sheriff,  by  delivering  to  him  or  to  his  under-sheriff,  or 
**  other  ofiicers  to  be  by  him  appointed  for  that  purpose,  the  sum 
^  indorsed  upon  the  writ,  by  virtue  of  the  affidavit  for  holding  to 
*'  bail  in  that  action,  together  with  ten  pounds  in   addition  to  such 

*  sum,  to  answer  the  costs  which  may  accrue  or  be  incurred  in  such 
•*  action,  up  to  and  at  the  time  of  the  return  of  the  writ,  and  also 
•*  such  furtner  sum  of  money,  if  any,  as  shall  hare  been  paid  for  the 
**  king's  fine  upon  any  original  writ ;  and  shall  thereupon  be  diS- 
"  charged  from  such  arrest,  as  to  the  action  in  which  he,  she  or  they 
"  shall  so  deposit  the  sum  indorsed  on  the  writ." 

*And  that  ^  the  sheriff  shall,  in  every  such  case,  at  or  before{|*250l 
•*  the  return  of  the  said  writ,  pay  into  the  court  in  which  such  writ  shall 
•*  be  returnable,  the  sum  of  money  so  deposited  with  him  as  afore- 
**  said ;  and  thereupon,  in  case  the  defendant  or  defendants  shall 
"  afterwards  duly  put  in  and  perfect  bail  in  such  action,  according 
**  to  the  course  ana  practice  of  such  court,  the  sum  of  money  so  * 

»  1  East,  ^3.  E^st,  569.  2  Smith  R.  53. 

11  Forster  y.  BgdeiM,  41.  Geo.  IIT.  K.  B.  .     d  R.  M.  1654.  §  6.  K.  B.  R.  M.   1654  §  9. 
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^  deposited  and  paid  into  court  as  aforesa^id  shall,  by  order  of  the 
^  court,  upon  motion  to  be  made  for  that  purpose,  be  repaid  to  such 
^^  defendant  or  defendants :  but  in  case  the  defejpdant  or  defendants 
.^  shall  not  duly  put  in  and  perfect  bail  in  such  action,  then  and  in 
^^  such  case  the  said  sum  of  money  so  deposited  and  paid  into  court  ^ 
"  as  aforesaid  shall,  by  order  of.  the  court,  upon  a  like  motion  to 
^  be  made  for  thatpyrpose,  be  paid*  out  to  the  plaintiff  or  plaintiils 
,"  in  such  action,'^  who  shall  be  thereupon  authorized  to  enter  a 
**  common  appesfrance,  or  file  conmion  pail  for  such  defendant  or 
^defendants,  if  the  said  plaintiff  or  plaintiffs  shall  so  think  fit;  suoh 
•*  payment  to  the  plaintiff  or  plaintiffs  to  be  made  subject  to  such 
^  deductions,  if  any,  from  the  sum  of  ten  pounds  deposited  and  paid 
**  to  answer  the  costs  as  aforesaid,  as  upon  the  taxation  of  the  plain- 
*^  tiff's  costs,  as  well  of  the  suit  as  of  his  application  to  the  court  in 
**  that  behalf,  may  be  found  reasonable." 

This  act  of  parliament  has  been  sometimes,  though  erroneously, 
called  Lord  EllenborougVs  act  :^   and  in  the  construction  of  it,  the 
court  has  holden,  that  where  money  is  paid  to  the  sheriff  upon  an 
arrest,  it  shall  be  presumed  to  have  been  paid  as  a  deppsit  in  lieu  of 
bail,  unless  a  discharge  or  some  acknowledgment  in  writing  be  given 
to  the  defendant  for  tne  debt  and  costs/     And  where  the  defendant 
puts  in  bail  above,  who,  on  being  excepted  to,  render  him,  instead  of 
justifying,  the  plaintiff  is  not  entitled  to  receive  the  money  out  of 
court ;  but  the  defendant,  if  he  made  the  deposit,  may  in  such  case 
receive  it  back.**    So  if  a  defendant,  being  arrested  by  a  wrong  name, 
pay  the  amount  of  the  sum  sworn  to,  and   10/.  for  costs  to  the 
sheriff,  without   prejudice,  the  court  of  Common   Pleas   will  not 
[*251]  permit  the  plaintiff  to  take  it  out  of  court,  on  the  defendant's 
x>mitting  to  perfect  bail.*    If  the  deposit  was  made  by  anj  other  person 
than  the  defendant,  the  court  will,  upon  bail  above  bemg  put  in  and 
perfected,  or  the  defendant  surrendered,  order  it  to  be  repaid  to  the 
bail,  or  other  person  by  whom  it  was  actually  deposited,  and  not  to 
the  defendant.*'   The  cases  in  which  the  plaintiff  may  think  fit  to 
cnteracommonappearance,  or  file  common  bail  for  the  defendant, 
are  where  he  claims  and  means  to  proceed  for  more  than  the  sum 
indorsed  on  the  writ :  but  ih  these  cases,  there  is  no  provision  made 
by  the  act,  with  regard  to  costs,  if  he  should  not  eventually  recover 
more  than  that  sum ;  nor  for  bis  refunding  any  part  of  it,  if  he  should 
recover  less.    In  an  action  for  a  malicious  arrest,  an  allegation  that 
the  plaintiff  gave  bail  to  die  sheriff  for  his  appearance  at  the  return 
of  the  writ,  is  not  supported  by  evidence  that  ne  paid  the  debt  and 
10/.  fqr  costs  into  the  hands  of  the  sheriff;  but  he  may  still  mamtain 
the  action,  although   he   cannot    recover    for    the    consequential 
damages.^ 

*  Iftbedefendant,  upon  being  arrested,  remain  in  custody,  he  is 
either  confined  in  a  private  house,  or  carried  to  t^e  counter  g^ol.  And 
where  a  person  was  arrested  by  virtue  of  a  warrant  directed  to  a 

a  Append.  Chap.  X.  §  4^  5.  Chit  Rep.  145.  S.  P. 
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sheriff  ^s  officei*,l)ut  on  account  of  Illness  was  pclwrttt^  t6  rciltlain  a 
few  days  in  his  own  house,  in  the  custody  pf  theofficert  follower,  wha 
was  not  named  in  the  warrant,  but  who  kept  the  key  df  the  faouae  in 
his  possession,  and  was  then  removed  to  gaol,  where  "he  continue  for 
the  remainder  of  two  months,  the  court  of  Common  Ple^s  held,  that, 
this  was  a  legal  imprisonment,  so  as  to  constitute  an  adt  of  bank* 
ruptcy.*  For  preventing  the  oppression  of  inferior  officers,  in  the 
execution  of  process  for  debt,  it  is  enacted  by  the  statute  3^  Geo» 
If.  c.  SS.'*  commonly  called  the  Lords^  Act,  that "  no  sheriff,  under- 
**  sheriff,  bailiff,  serjeant  at  mace,  or  other  officer  or  minister,  shall 
**  convey  or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or       .   ', 

*  persons  by  him  or  them  arrested,  or  being  in  his  or  their  Custody,  by  i 
**  virtue  or  colour  of  any  action,  writ,  process,  or  attachment,  to  any 

"  tavern,  alehouse,  or  other  public  victualling  or  drinking  house,  or  ttl 
"  the  private  house  of  any  such  officer  or  minister,  or  of  any  tenant  of 
**  relation  of  his,  without  the  free  and  voluntary  consent  of  the.  person 
"  *or  persons  so  arrested  or  in  custody ;  nor  charge  any  such[*2623 
^  person  or  persons  vnth  any  sum  of  money,  for  any  wine,  beer,  ale, 
*^  V  ic tuals,  tobacco,  or  any  other  liquor  or  thmgs  whatsoever,  save  what 
^  he,  she,  or  they  shall  call  for,  of  his,  her,  or  their  own  free  accord;  nor 
^  shall  cause  or  procure  him,  her,  or  them,  to  call  or  pay  for  any  such 
^  liquor  or  things,  except  what  he,  she  or  they  shall  particularly  arwl 
**  freely  ask  for ;  nor  shall  demand,  take,  or  receive,  or  cause  to  be  de» 
*'  manded,  taken  or  received,  directly  or  indirectly,  any  other  or  great* 
**  er  sum  or  sums  of  money,  than  is  or  shall  be  by  law  allowed  to  be  tak- 

*  en  or  demanded  for  any  arrest  or  taking,  or  for  detaining,  or  waiting 
**  till  the  person  or  persons  so  an-ested  or  m  custody  shall  have  given  aii 
**  appearance  or  bail,  as  the  case  shall  require,  or  agreed  with  the  pep*  • 
"  sorf  or  persons  at  whose  suit  or  prosecution  he,  she,  or  they  shall  be ' 

*  taken  or  arrested,  or  until  he,  she,  or  they  shall  be  sent  to  the  ptop- 
**  er  gaol  belonging  to  the  county,  riding,  division,  city,  town,  or  place, 
**  where  such  arrest  or  taking  shall  be ;  nor  shall  exact  or  take  any 
**  reward,  gratuity  or  money,  for  keeping  the  person  or  persons  so  ar- 
"  rested  or  in  custody,  out  of  gaol  or  prison/' 

And  that "  no  sheriff,  &c.  shall  carry  any  such  person  to  any  gaol 
**or  prison,  within /cmr  and  twenty  hours  from  the  time  of  such 
^  arrest,  unless  such  person  or  persons  so  arrested  shall  refuse  to  be 
**  carried  to  some  safe  and  convenient  dwelling  house,  of  his,  her,  or 
"  their  own  nomination  or  appointment,  within  a  city,  borough,  cor- 
"  poration,  or  market  town,  in  case  such  person  or  persons  shall  be 
''there  arrested,  or  within  three  miles  from  the  place  where  such 
"  arrest  shall  be  made,  if  the  same  shall  be  made  out  of  any  city, 
**  borough,  corporation,  or  market  town,  so  as  such  dwelling  bouse 
"  be  not  the  house  of  the  person  arrested,  and  be  within  the  county, 
**  riding,  division,  or  liberty  in  which  the  person  uiider  arrest  was  ar*  ^ 
^  rested ;  and  then  and  in  any  such  case,  it  shall  be  lawful  to  and  for 
•*  any  such  sheriff,  or  other  officer  or  minister,  to  tonvey  or  carry  the 
^  person  or  persons  so  arrested,  and  refusing  to  be  carried  to  such 
^  safe  and  convenient  dwelling  house  as  aforesaid,  to  sttcb  gaol  or 
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**  prison,  as  he,  she,  or  they  may-be  sent  to,  by  virtue  of  the  action, 
"  writ  or  process  against  him,  her  or  them :  And  that  no  sheriff,  &x:. 
^  shall  take  or  receive  any  other  or  greater  sum  or  sums,  for  one  or 
^  more  nighfs  lodgbg,  or  for  a  day's  diet,  or  other  expenses  of  any 
'*  person  or  persons  under  arrest,  on  any  writ,  action,  attachment,  or 
**  process,  other  than  what  shall  be  allowed  as  reasonable  in  such 
[*253]  "  cases,  by  some  order  or  orders  made  by  the  justices  of  the 
''  peace,  in  pursuance  of  the  said  act."* 

These  provisions  are  confined  to  persons  arrested  on  wiewc  process; 
die  intent  of  them  being,  that  such  persons  may  have  an  opportunity 
of  procurbg  bail,  or  of  agreeing  with  the  plamtiffs :  and  it  has  ac- 
cordingly l^en  determinec^  that  a  sheriff's  officer  is  not  liable  to  the 
penalties  of  the  statute,  for  carrying  a  defendant  taken  in  execuiion 
to  prison,  within  twenty  four  hours  after  the  arrest.''  Neither  is.the 
sheriff  liable  to  an  action  of  escape;  for  taking  a  prisoner  in  execution 
to  a  lock-up  house,  aqd  keepmg  him  there  tourteen  days  before  the 
return  of  tne  writ.®  No  time  is  limited  by  the  above  act,  within 
which  a  defendant,  arrested  on  mesne  process,  should  be  carried  to 
the  county  gaol :  And  where,  to  an  action  for  an  escape  on  mesne 
process,  the  sheriff  pleadea  that  the  debtor  was  rescued  out  of  his 
custody,  as  he  was  carrying  him  to  Newgate^  to  which  the  plaintiff 
replied,  that  the  debtor  ^ught  to  have  been  carried  to  prison  within  a 
conxxenimt  time  after  the  arrest,  and  that  he  was  rescued,  because  the 

•'defendant  neglected,  &c.  the  court  thought  the  replication  bad,  and 

■gave  judgment  for  the  defendant.*     But  it  seems  to  be  the  duty  of 

tne  sherin,  if  possible,  to  carry  the  defendant  to  the  county  gaol,  by 

the  return  of  the  writ  on  which  he  was  arrested  f  and  that  afterwaws 

the  sheriff  keeps  him  at  his  peril,  in  case  the  creditor  is  delayed. 

'^.^Vhere  the  defendant,  however,  is  arrested  on  the  return  day,  he 
cannot  be  carried  to  the  county  gaol,  till  the  expiration  of  twenty 
four  hours  after  the  arrest.*"      And  where  the  sheriff,  having  arrests 

.  a  defendant  on  mesne  process,  keeps  him  in  his  custody,  after  the 
return  of  the  writ,  and  then  carries  him  to  prison,  he  is  not  liable  to 
an  action  on  the  case,  as  for  an  escape,  if  the  jury  find  that  the  plain- 
tiff has  not  been  delayed,  or  prejudiced  in  his  suit.« 

For  the  further  protection  of  persons  arrested,  against  the  (^ 
pression  of  inferior  officers,  and  the  exaction  of  gaolers,  to  whose 
custody  they  may  be  committed,  it  is  by  the  same  statute**  enacted, 
that "  every  sheriff,  under-sheriff,  bailiff  of  any  liberty,  gaoler  and 
[*254]  "  keeper  of  any  prison  or  gaol,  and  other  person  and  persons,  by 
**  whom,  or  to  whose  custody  or  keeping,  any  one  shall  be  arrested, 
"  taken,  committed,  or  charged  in  execution,  by  virtue  of  any  writ, 
'*' process,  action,  or  attachment,-  shall  at  all  times  permit  and 
**  suffer  every  such  person  and  persons,  during  his,  her,  and  their 
•*  respective  continuance  under  arrest  or  in  custody,  or  in  execution, 
-**  for  any  debt,  damages,  costs,  or  contempt,  at  his,  her,  and  their 
^  free  will  and  pleasure,  to  send  for,  and  have  brought  to  him,  her. 


h  4  DuniC  £Mt»  655. 
«  4  Taunt  006. 
4  1Latw.lS8. 
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^  or  them,'  at  seasonable  times  in  tl^p  day  time,  any  beer,  ale, 
**  victuals,  or  other  necessary  food,  from  what  place  hq,  she,  or  they 
^  shall  think  fit,  or  can  have  the  same ;  and  also  to  have  and  uise 
**  such  bedding,  linen,  or  other  necessary  things,  as  he,  she,  or  they 
^  shall  have  occasion  for,,  and  think  fit,  or  shall  be  supplied  with, 
**  during  his,  her,  or  tlieir  continuance  under  any  sucn  arrest  or 
**  commitjnent,  without  purloining  or  detaining  the  same,  or  any 
*'  part  thereof,  or  inforcing  or  requiring,  him,  her,  or  thetn  to  pay 
**  for  the  having  or  using  tnereof,  or  putting  any  manner  of  restraint 
'^  or  diflSculty  upon  him,  her,  or  them,  in  the  using  thereof,  or  re- 
"  lating  thereto ;  and  no  such  prisoner  or  prisoners  shall  pay  any 
"thing  in  respect  thereof,  to  any  such  sheriff, &c.  And  that  no 
**  gaoler  or  keeper  of  any  gaol  or  prison,  or  other  person  thereto  - 
"  belonging,  shall  demand,  take,  or  receive,  directly  or  indir^tly,  of 
"  any  prisoner  or  prisoners  for  debt,  damages,  costs,  or  contempt, 
^*  any  other  or  greater  fee  or  fees  whatsoever,  for  his,  her,  or  their 
"commitment,  or  coming  into  gaol,  chamber  rent  there,  release  or 
"  discharge,  than  what  shall  be  mentioned  or  allowed  in  the  list  or 
"  table  of  fees,  settled,  inroUed  or  registered,  according  to  the 
"  directions  of  the  said  act.*^ 

And  for  the  more  speedy  punishing  gaolers,  bailiffs,  and  others 
employed  in  the  execution  of  process,  for  extortion^  or  other  abuses 
ki  their  fespective  offices  and  places,  it  is  further  enacted,  that 
"  ifpon  the  petition  in  ttrm  time,  of  any  prisoner  or  person  being, 
"  or  having  been  under  arrest  or  in  custody,  complaining  of  any 
"  exaction  or  extortion  by  any  gaoler,  bailiff,  or  other  officer  or 
**  person,  in  or  employed  in  the  keeping  or  taking  care  of  any  gaol 
"  or  TH'ison,  &t  other  place,  where  any  such  prisoner  or  person  under, , 
"  or  having  been  made  under  arrest  or  in  custody,  by  any  processor 
"  *action,  is  or  shall  have  been  carried,  or  in  respect  of  the  arrest-[*255] 
**  ingor  apprehending  any  person  or  persons,  by  virtue  of  any  process, 
"action,  or  warrant,  or  of  any  other  abuse  whatsoever,  committed 
"  or  done  in  their  respective  offices  or  places,  unto  any  of  his  ma- 

•  "  iesty's  courts  of  record  at   Westminster^  from  whence  the  process 

•  "  issued,  by  which  any  person  who  shall  so  petition  was  arrested, 
"  or  under  whose  power  or  jurisdiction  any  such  gaol,  prison,  or 
"  place  is ;  or,  in  vacation  timp,  to  any  judge  of  any  such  courts  at 
"  Westminster^  from  whence  any  such  process  so  issued  ;  or  to  the 
"judges  of  assize,  &c. ;  every  such  court,  judges  of  assize,  &c^  are 
"by  the  said  act  authorized  and  required  to  hear  and  determine  the 
"  same,  in  a  summary  way,  and  to  make  such  order  thereupon,  for 
"  redressing  the  abuses  which  shall  by  any  such  petition  be  com- 
"plained  of,  and  for  punishing  such  officer  or  person  complained 
"  against,  and  for  making  reparation  to  the  party  or  parties  injured, 
"  as  they  shall  think  just,  together  with  tne  costs  of  every  such 
"complaint;  and  all  orders  and  determinations  which  shall  be 
"  thereupon  made,  by'  any  of  the  said  courts,  &,c,  shall  Have  the 
"same  effect,  fwce,  and  virtue,  as  other  orders  of  the  same  courts, 
^&Ct;  and  obedience  thereto  may  be  enforced  in  like  manner,  by 

•  §  12. 
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^  attacbnent  or  Otherwise.^  And  tbat  ^  every  sherlfT^  under-ftberif^ 
^  bailiff  of  any  liberty,  bailiff,  Serjeant  at  mace,  ^oler,  atid  other 
^  officer  and  person  as  aforesaid,  who  shall  in  anjrwise  offend  against 
^  the  said  act,  shall,  for  every  such  offence,  (over  and  above  such 
>  other  penalties  or  punishments  as  he  may  be  liable  unto,)  forfeit 
^  and  pay  to  the  party  thereby  aggrieved,  Ihe  sum  of  ffly  pounds, 
^  to  be  recovered,  wiui  tre6&  costs  of  suit,  by  action  pf  ddft^  bill, 
^  riaint,  o^  information,  in  any  of  his  majesty's, courts  of  record  at 
*^  Westminster.'^  ^ 

At  common  law,  a  sheriff  has  no  right  to  take  fees  for  the  execution 
of  process  :*  And  by  the  statute  23  Hen.  VL  c.  9*  he  is  only  entided  to 
the  fee  of  four  pence/or  issuing  his  warrant  on  mesne  process,  to  arrest 
the  defendant  f  although,  when  the  plaintiff  has  paid  the  sum  of  one 
guineaJD  the  bailiff  for  an  arrest,  he  has  been  allowed  it  by  the  mas- 
ter or  prothonotary,  in  the  taxation  of  costs,**   And  where  a  sheriff's 
["^^SSBl  officer,  who  had  arrested  a  defendant,  demanded  and  received 
t  frmn  him,  a  lai^r  sum  than  he  was  liable  to  pay  as  a  caption  fee, 
and  for  the  expense  of  a  bail  bond,  &x:«  the  court  of  Exchequer,  on 
moticm,  ordered  it  to  be  referred  to  the  master^to  ascertain  what  the 
officer  was  entitled  to  on  that  account,  and  ordered  him  to  restore 
the  surplus  to  the  defendant,  and  to  pay  the  costs  of  the  application.^ 
But  if,  by  abuse  of  the  process  of  one  of  the  courts  at.  Westminster, 
.    a  sheriflrs  officer  extort  a  promissory  note  from  a  suitor,  and  then 
declare  upon  that  note,  m  another  of  the  courts  at  Westminster, 
the  latter  court  cannot  interfere  summarily  to  punish  the  officer, 
l^w&der  the  statute  32  Geo.  II.  c.  28.  §  12.'     And  in  order  to  recover 
.^  a  penalty  on  this  statute,  against  a  sheriff's  officer,  for  taking  a 
'  laiger  fee  than  is  allowed  by  law  upon  an  arrest,  the  plaintiff  must 
prove  what  sum  is  allowed  by  la\^,  either  by  a  table  of  fees,  or  same 
regulation  respecting  it  by  the  officers  of  the  court  out  of  which  the 
'  process  issuedi*   The  justices  in  sessions  have  no  authority  to  fix 
the  bailiff^d  fees  for  an  arrest.^   And  an  action  will  not  lie  against  the 
.sheriff,  where  mere  than  the  sum  allowed  has  been  taken  for  a  bail 
bond,  by  one  of  his  officers,  to  whom  the  .warrant  was  not*  directed, 
but  to  whose  lock-up  house  the  defendant  was  brought,  after  being  ' 
arrested.' 

When  a  defendant  escapes  out  of  legal  custody^  he  may  either  be 
retakenby  the  sheriff  or  other  officer  on  fresh  pursiiit,  or  by  virtue 
of  an  escape  warrant,  (if  he  escaped  out  o£  the  custody  of  the  marshal 
of  the  King's  Bench,  or  warden  of  the  Fleet  prison,)  on  the  statute 
1  Ann.  Stat.  2.  c.  6.  And  though  in  general  a  defendant  cannot 
be  retaken  on  fresh  pursuit,  after  a  voluntary  escape,*^  yet  it  has  beenr 
determined,  that  a  bailiff  who  has  arrested  a  prisoner  on  mesne 
process,  may  retake  him  before  the  return  of  the  writ,  though  he 
voluntarily  permitted  the  prisoner  to  escape  immediately  after  the 

•  §11.  .  •4Prioe.d09. 
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arrest^   By  tfa.^  above  statute  it  is  enacted,  that  "if  any  person  or 
"  peirsons  committed  or  rendered  to,  or  charged  in  custody  of  the  *** 
*'  marshal  of  the  King's  Bench,  or  prison  of  the  Fleet,  either^in 
"  execution  or  upon  mesne  process,  or  upon  any  contempt-  in  not 

•  ''  performikigthe  ordej  or  decree  of  a  Court  of  Equity^  by  any  of 

•  "  ♦his  naajesty's  court^  at  Weshninsier^  shall  escape  from  the  [*267] 
"  custody  of  Jhe  marshal  or  prison  of  the  King's  Bench,  or  from  flie 
^  prison  of  the  Fleets  or  shall  go  at  large,  it  shall  and  may  be  lawfhl, 
**  upon  oath  thereof  in  writing,  to  be  made  by  one  or  more  credible 
"  person  or  persons,  before  any  one  of  the  judges  of  that«»  court 
*'  where  sucn  action  was  entered,  or  judgment  and  execution  were 
"  obtained,  or  where  the  party  was  so  committed  or  charged  as 
^^  aforesaid,  to  and  for  such  judge,  before  whom  such  oath  shall  be 
^^  made  as  abovesaid,  and  such  judge  is  thereby  authorized  and 
"  required,  from  time  to  time,  to  grant  unto  any  person  whatsoever, 
^  who  shall  demand  the  same,  one  or  more  warrant  or  warrants 

"  under  his  hand  and  seal,  therein  reciting  the  action  or  actions,  . 
"  execution  or  executions,  contempt  or  contempts,  with  which  such 
^  person  or  persons,  so  escaping  or  going  at  large,  stood  charged, 
-"  or  were  committed  at  the  suit  of  any  person  or  persons,  on  whose 
"  behalf  such  warrant  or  warrants  shall  be  demanded,  at  the  time 
"  of  such  escape  or  going  at  large,  (which  said  warrant  or  warrants 
"  shall  be  in  force  in  all  places  whatsoever,  within  the  kingdom  of 
if  England^  dominion  of  Wales^  and  town  of  Benoick  upon  Tweedy) 
^  directed  to  all  sherifis,  mayors,  bailiffs,  constables,  headbor- 
^.oughs  and  tithmgmen,  therein  and  thereby  comikianding  them,  -. 
",  aiva  every  of  them,  m  their  respective  counties,  cities,  tcfwns,  and  * 
**^  precincts,  to  s^ize  and  retake  such  person  or  persons,  so  escaped 
^  or  eoing  at  large ;  and  such  person  or  persons,  so  retaken  upon- 
*^  sucn  warrant,  forthwith  to  convey  and  commit  to  the  common 
"  ^ol  of  such  county,  where  such  person  or  persons,  so  escaped  or 
**  going  at  large,  shall  be  Retaken,  there  to  remain  without  bail  or 
**  mamprize,  or  being  thence  upon  any  account  whatsoever  delivered 
"  or  removed,  until  he,  she,  or  they  shall  have  'made  full  payment 
^  or  satisfaction  to  the  respective  plaintiff  or  plaintiffs,  creditor  or 
•*  creditors,  in  such  action  or  actions,  execution  or  executions  named, 
'  ^or  until  the  judgment  or  judgments,  on  which  such  execution  or 
^•executions  was  or  were  sued  out  against  such  person  or  persons, 
"  shall  be  reversed  or  discharged  by  due  course  of  law,  or  until 
^judgment  in  such  action  or  actions  be  given  for  such  person  or 
^  personS'SO  committed  as  aforesaid,  or  until  the  sakl  contempt  or 
^  contempts,  for  which  such  person  or.  persons  were  or  shall  be 
^committed,  be  cleared  ana  discharged.''  Upon  this  statute  it 
Ias  been  determined,  that  if  a  person  charged  in  execution  in  the 
Kio^'^s  Bench,  be  turned  over  to  the  Fket  and  escape,  either  a  Judge 
*of  Uie  King's  Bench  or  Common  Pleas  may  grant  an  escape  war-C*258]. 
rant>  Ana  after  a  rugligent  escape,  the  defendant,  we  have  seen,*  may 
be  retaken  ob  a  Swid^^hj  virtue  of  such  warrant*    But  if  one  who  is 

ft  2  Darnf.  H  EmC,  172.  •  Ante.  249. 
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naofficer,  by  virtue  of  the  warrant,  seize  a  person  escaping^  axul 
bring  him  before  the  sheriff,  he  cannot  detain  hun  ;  far,  being  lUeg^- 
]y  executed,  it  is  the  same  thing  as  if  there  had  been  no  warrant  at 
alM  It  has  also  been  determined,  that  a  person  who  has  a  day  rule 
cannot  be  taken  by  virtue  of  an  escape  warrant  ^  and  if  a  person  be  « 
taken  thereon  at  etght  in  the  morning,  and  the  same  day  obtain  a  day 
rdle,  pursuant  to  a  petition  which  was^not  reaH  in  court  till  after  etgfc, 
yet  he  shall  be  discharged  ;  for  as  to  this  purpose,  there  shall  be  no 
fraction  of  a  day.* 

The  plaintiff's  remedies,  when  the  defendant  escapes,  are  first,  by 
taking  out  fresh  process  against  him ;  secondly,  by  obtaining  an  es- 
cape Warrant  for  retaking  him,  if  the  escape  was  from  the  custody  of 
the  marshal  of  the  King^s  Bench,  or  warden  of  the  Fleet;  and  thirdly, 
by  action  against  the  sheriff  or  officer,  for  an  escape  :  And  these  re- 
medies may  be  pursued,  as  well  where  the  escape  was  voluntary^  as 
where  it  was  only  rugUgmL^  .  But  where  the  sheriff,  having  arrested 
the  defendant,  suffers  him  to  go  at  lar^e,  upon  giving  bail  for  his  ap 
pearance  at  the  return  of  the  writ,  he  is  not  liable  to  an  action  of  ts- 
cqpe  ;  for  he  was  obliged  to  ta|ce  bail,  by  the  statute  23  Hen.  VI.  c. 
9.®  And  even  where  he  suffers  him  to  go  at  large  without  bail,  he  is 
not,  it  seems  liable  to  an  action,  provided  'he  have  him  at  the  return 
of  the  writ.^  But  if  he  have  him  not  then,  or  afterwards  suffer  bim  to 
go  at  lai^e,  without  lawful  authority,  he  is,  in  either  case,  liable  to  an 
action.^  And  where  an  action  is  brought  against  the  sheriff,  after  h^ 
has  taken  bail,  he  must  plead  the  statute ;  and  cannot  4ake  advantage 
of  it  on  demurrer  to  the  declaration,  or  in  arrest  of  judgment.** 

['!'259]  An'action  against  the  sheriff  for  an  escape  may  it  seems  be 
defeated,  by  putting  in  bail  in  the  original  action,  of  the  term  in  which 
the  writ  was  returnable,  though  after  the  expiration  of  the  time 


per- 
mitted to  justify  without  opposition,  the  court  of  King%  Bench  set 
aside  the  rule  for  the  allowance  of  bail,  on  payment  of  the  costs  of 
justification.  And  in  that  court,  bail  put  in  after  the  term  in  which 
the  writ  is  returnable,  is  not  an  answer  to  an  action  against  the 
sheriff  for  an  escape,  brought  before  it  was  put  in.*  So;  in  the  Com- 
mon Pleas,  if  the  sheriff  omit  to  take  a  bail  bond  upon  the  sa:- 
rest,  and  afterwards,  upon  an  action  being  commenced  against  him 
for  an  escape,  he  causes  bail  to  be  perfected,  the  court  will  order  the 
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alowance  of  bail  to  be  set  aside,  that  the  action  may  procec  i 
the  court  of  Exchequer  would  not  ^t  aside  an  order  fc 

k  lowance  of  bail,  obtained  after  an  action  commenced'  a§! 

f-  sheriff  for  an  escape,  though  no  bail  bond  had  been  taken, 

above  put  in  in  due  time,  where  the  defendant  had  been  rec 
the  day  of  the  expiration  of  the  rule  to  bring  in  the  body.** 
an  action  against  the  sheriff,  for  not  assigning  a  bail  bond,  t 
would  not  grant  a  motion,  to  enter  the  recognizance  of  bai 
record,  as  taken  on  the  true  day,  (it  being  always  entered  j 
as  of  the  term,^  to  enable  the  plaintiff  to  proceed  with  hi 
*  If  a  bail  bona  has  been  taken  by  the  sheriff,  though  his  < 
enquiry  at  the  office,  deny  that  he  has  taken  one,  the  plainti 
maintam  an  action  against  him  for  an  escape  :^  It  is  therefo 
in  declaring  against  the  sheriff,  to  insert  three  counts ;  Is 
escape ;  2aly,  for  not  taking  the  defendant  when  he  had  a 
•    tunity ;  and  3dly,  for  not  assigning  the  bail  bond  on  reque 

'  in  an  action  for  an  escape  upon  mesne  process,  it  is  enough, 

producing  the  warrant,  or  ^ving  direct  evidence  of  the 
escape,  to  prove  the  sherm's  return  of  cepi  corpus^  and 
"Hhat  the  party  did  not  put  in  bail,  and  was  not  in  the  sheriff 
custody  at  the  return  of  the  writ." 

When   the  defendant  is  rescued  upon  mesne  process^ 

Sling  to  prison,  the  sheriff  may  return  the  rescue  ;*"  but  nc 
e  defendant  is  rescued  after  he  is  put  in  prison,  excep 
king's  enemies.^  And  it  seems  that  a  return  by  the  sheriff 
of  Middlesex^  stating  that  he  took  and  detained  the  defends 
he  rescued  himself  and  that  he  was  not  afterwards  founc 
sufficient,  without  naming  the  rescuers,  or  stating  them  to  I 
of  the  county  ;••  but  the  return,  not  stating  the  arrest  to  h 
made  in  the  proper  county,  was  holden  to  be  bad  :^  And  ij 
fendant  escape,  owing  to  .the  negligence  of  the  officer,  this 
justify  the  return  of  a  rescue/  Upon  the  sheriff's  return  of  a  i 
plaintiff  has  a  triple  remedy  against  the  rescuei's ;  by  attacl; 
tion  on  the  case,  or  indictment.*^  The  return  of  a  rescue  is 
a  conviction;'  and  the  courts  will  grant  an  attachment  upon 
first  instance,"'  which  should  be  made  returnable  at  a  gener 
though  the  original  process  was  at  a  day  certainJ^  But  wii 
sheriff's  return,  the  courts  will  not  grant  an  attachment,  upo 
^  affidavit  of  the  fact.®     It  was  formerly  the  constant  course, 

»  1  Tnint.  119.  and  lee  ut  S3.  6  Tauut  435.  5  Bur.  &814. 

167. 1  Manh,  320.  S.  C.  HI  Btrn,  &  Aid.  19a    1  Ho 

b  1  Price,  103.  639.  n.  S.  C. 

«  3Pri6e,S6.  i  1  Holt  JVt  pH.  637.  and 

d  5  Taunt.  325.  JVt  PH,  189. 

aaCampb.  397.     And  fat  the  evidenee  k  Com.  Dig.  lit  Retcmu,  D. 

neeeaaarr  to  eharge  the  defendant  with  the  ment  for  preventing  an  arreati 

set  of  hia  bailiff,  lee  1  Holt  JVf.  Prt.  217.  iatiiing  oat  of  an  infericar  eoorti 

1  Starit.  JfL  PH,  413. 3  Stark.  JVt  PH,  189.  that  Uie  process  wa*  directed  to 

SOI  314.  ofUiecoart    6Eastf504. 

r  Cm.  Jac.  419.  3  Balst.  198.  1  Rol.  Rep.  i  Cas.  temp,  Hardw.  \\% 

988.  440.  S.  C.  3  Ler.  46. 1  Str.  436.  Gilb.  m  «  Salk.  566.  Say.  Rep.  121. 

C.  P.  23.  but  see  Cro.  Elis»  868.  Moor,  862.  n  1  Str.  624. 

omUra,  o  8  Sulk.  586.6  Bfod.  141.1  £ 

il '  f  Cro.  Jm.419.  1  Rol.  Rep.  44U  1  Str. 
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OP  THE  DUTY  OF  SHERIFFS,  &c. 


return  of  a  rescue,  to  set  a  certain  fine  of  fopr  nobles  on  each  of- 
fender :*  but  of  late  years,  the  courts  have  lined  according  to  their  dis- 
cretion, upon  considering  the  circumstances  of  the  case.^  And  as  the 
sheriff's  return  of  a  rescue  is  not  traversable,  the  court  of  King-s 
Bench  vfiM  proceed  to  punish  the  rescuers,  without  going  through  the 
ordinary  course  of  examining  them  upon  interrogatories.*^  But  where 
[*261^  a  defendant  in  that  court,  was  brought  up  on  an  attachment,  for 
rescumg  a  person  arrested  on  a  warrant,  for  obstructing  excise  officers, 
it  was  said  to  be  the  invariable  practice  of  the  court,  in  such  a  case, 
(o  put  the  defendant  to  answer  interrogatories,  though  he  did  not 
deny  the  charge  in  the  affidavits,  unless  the  prosecutor  waived  put- 
ting them*"^ 


•  T.JoD.l98.  ^Salk«586, 
b  1  Str.  649. 


e  4  Bar.  31  .iO.  but  see  2Siilk.  586. 
4  5  Durnf.  «l^  East,  56^ 
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CHAP.  XII. 


Of  appearance,  and  BAIL  to  the  ACTION. 

Heretofore,  when, a  writ  issued  out  of  the  King's  Bench, 
it  was  entered  upon  a  roll;  so  that  though  the  officer  had  not  returned 
the  writ,  yet  the  defendant  might  have  appeared  at  the  day  jgiven  by 
the  roll,  and  that  either  to  save  himself  from  corporal  pain  bv  miprison* 
ment,  or  to  prevent  the  loss  of  issues,  or  to  save  his  freehold  or  inherit- 
ance.* And  so  it  was  in  the  Common  Pleas ;  where  they  entered  the 
writ  upon  a  roll,  by  way  of  recital,  viz.  Dclmmus  rex  misit  breve  ncum 
dausum^  in  hoc  verba^  &c.* 

Appearance  is  the  first  act  of  the  defendant  in  court  ;^  and  differs* 
from  putting  in  bail^  which  is  the  act  of  the  court  itself,*  as  is  evident 
from  the  language  of  the  bail-piece  in  the  King's  Bench,  wherein  the 
defendant  is  stated  to  be^  dethered  to  bail,''  &c.  And  it  b  either 
vobmtaru  or  compulsive.  A^ji6kmtary  appearance  is  of  no  eflfeet, 
in  the  King's  Bench,  unfess  the  plaintiff's  attorney,  within  fourteen 
days  after  such  appearance,  sue  out  a  writ  of  latiiai,  or  bill  of 
Middlesex^  where  the  defendant  abides  in  that  county/  But  this  rule 
cannot  be  taken  advantage  of  by  any  but  the  defendant,  unless  some 
particular  fraud  be  alleged/  Ui  the  Common  Pleas  it  is  a  rule,  that 
no  bail  be  put  in  for  any  party  against  whom  no  writ  or  process  is 
sued  out,  withoi^t  leave  of  the  court.*  And  no  bail  is  required  in 
rtiat  court,  but  a  common  appearance  only,  if  the  defendant  appear 
upon  a  summons,  attachbient  or  distress,  or  by  supersedeas  quia^imr 
provide^  &c.^ 

*In  actions  by  ori^nal^  in  the  King's  Bench,  the  appearance  [*263] 
is  entered,  on  a  half  crown  stamp,'  with  the  flacer  of  the  county 
where  the  action  is  brought  ;'^  and  upon  a  sununons,  attachment  or 
distringas^  it  should  be  entered  on  or  before  the  quarto,  die  post  of 
the  return  of  the  writJ  So,  in  the  Common  Picas,  the  appearance  by 
original  i&  entered  with  the  proper  filacer:^  and  the  defendant  in. 

ft  Ca  Vt  135.  ft.  1  Salk.  64.  i  Slnt  48   Geo.  III.  o.  149.  Sched,  P«rt 

^  Com.  Dtff.  tit.  Pleader^  B.  1.  11.  §  lit.  55  Gca  IIL   SchetL  Pftrt  IL  % 

1 1  Salk.  S.  III. 

d  1  Atk.  239.     '  k  Tiye,  inpref.  ud  tee  Append.  Chftp.  XI. 

•  R.T.4  W.^M.reff-.  IK.  B.  §1,^ 

f  1  M  «ale  A^  Scl.  408.  (a.)  1  Trye,  67, 8. 

f  ^  H.  14  Jae.  l./vr.  2.  ^  4  m  Rl  M.  14  Jac,  I.  r^.  U  &  ^'  M.  1654. 

Ii  R.  M.  1654.  f  11  C.  P.  S  13.  R.  E.  34  Cor.  II.  rej^.  %  C.  P. 


96$    •  OF  CJOMMdi  BAIL,     ' 

that  court,  must  appear  upon  a  summons,  attacliment,  or  Hsfringttt^ 
within  four  dajs  after  tlie  return,  which  are  reckoned  indusive  both 
of  the  return  (fay  and  quarto  die  posL*  And  at  the  time  of  enter- 
ing the  appearance,  in  both  courts,  the  defendants  attorney  must 
deliver  to  the  filacer,  a  memoraTidum  or  minute  of  his  warrant,  duly 
stamped.^ 

The  appearance  of  the  defendant  is  triable  by  the  record :®  and  in 
the  Common  Fleas  it  is  a  rule,'  that  ^  all  appearances  for  defendants, 
upon  writs  ofccanas,  alias  and  pluries,  issuing  out  of  that  court,  ought 
to  be  entered  of  record,  or  otherwise  they  are  not  warranted  by  the 
course  of  the  court ;  neither  can  the  defendant,  if  he  have  been  arrest- 
ed, plead  comperuit  ad  dttm  in  discharge  of  the  sherifT^s  bond  taken 
for  nis  appearance."  By  that  rule,  the  appearance  is  required  to  be 
entered  with  the  proper  jS/ocer; ;  but  there  does  not  seem  to  be  any 
oppearamct  roll,  or  entry  of  the  defendant's  appearance,  except  the 
statement  of  it  on  the  recognizance  roll,  or  on  the  imparlance^  plea,  or 
issue  roll,  and  the  entries  m  the  filacers'  books ;  which  entries  how- 
ever cannot  be  considered  as  records. 

Bail  to  the  action,  are  common  or  special.  In  the  King's  Bench 
by  U/i,  common  bail  must  be  filed  in  all  cases  where  special  bail  b 
not  necessary,  or-  has  been  dispensed  with  by  the  court ;  and  they 

*  are  particularly  required  in  gectmenl,  for  the  casual  ejector,®  and  lo 
authorize  judgQients  by  warrant  of  attorney,  default,  or  non  sum  in- 
f*2S4']formatusJ  These  bail  are  merely  nominal.^  In  the  Common 
Pleas,  there  is  no  common  bail ;  but  in  that  court,  and  also  in  the  ' 

*  Kine's  Bench  by  original,  a  common  appearance  is  entered  for  the  de- 
fendant, in  cases  where  special  bail  is  not  necessary. 

Before  the  making  of  the  statute  1 2  Geo.  I.  c.  29.  the  defendant 
being  alwaj^  arrested  upoxh  process  against,  his  person,  it  was  dis- 
cretionary in  the  courts  to  discharge  him  upon  common  bail,  or  a 
common  appearance,  or  hold  him  to  special  bail.''  Anciently,  if  the 
cause  of  action  were  for  a  sum  under  iwenhf  pounds,  or  for  uncertain 
damages,^  the  courts  let  the  defendant  out  of  custody  upon  common 
'  bail ;  but  if  it  were  for  a  sum  certain  above  twenty  pounds,  they 
made  him  find  special  bail.*^  Afterwards  the  sum  was  reduced  to 
ten  pounds  :'  And  now,  by  the  statute  51  Geo.  III.  c.  124.  §  1.  (con- 
tinued by  the  57  Geo.  111.  c.  101.)  "nt)4)erson  shall  be  held  to 
"  special  bail,  \ipon  any  process  issuing  out  of  any  court,  where  the 
"  cause  of  action  shall  not  have  originally  amounted  to  the  sum  of 
^"^  fifteen  pounds  or  upwards,  over  and  above  and  exclusive  of  any 
^  costs,  cnarges  and  expences,  that  may  have  been  incurred,  re- 

a  1  H.  Blac.  9.  ner  in  which  the  ooorts  forroerlj  e^^ercised 

b^n^^,  110,  11.  their  ciMoretion  of  allowing  oomincMit  orrr- 

e  Cro  Elix.  466,  7.  quiring  special  bail,  see  GUb.  C.  P.  3S,  6 

d  R.  M.  14  Jac.  I.  re^.  2.  C.  P.  Cramp.  lotrod.  LXXXV. 
eR.  T.  14Car.  II.  R.  M.  33  Cbr.  IL        hR.M.  1654.  ^d.K.  B.  Gilb.  1CB.909. 

K.  a  3  Keb.  101. 
f  R.H.  1 W.^  M.  R.T.4W.kM.fvr«       i  Oilb.  C  P.  36»  7. 

S.K.B.  k /dl  35.  R.  T.  i4  Eliz.  §  1.  R.  M.  1654.  % 

S  For  th«  origfai  of  commen  bail,  see  Gtlh.  VL  C,  P. 

K.  B.  309 ;  for  the  difference  between  com-       i  /i/.  36^  and  soe  Um  stututes  U  Ge6. 1 

men  and  t^Mto/ bail,  see  Gilb.  &P.34|ft.  o,  39.  f- 19  Gea  ID. «.  70. 

Cramp,  btrod.  LXOL  ^  and  isc  tbt  nan- 


^       OR  APPEARANCE.  364 

:^  covered)  or  become  chargeable,  in  or  about  the  suing  for  or  re- . 
f^  covering  the  same^  or  any  part  thereof,  except  where  tne  cause  of 
^  such  action  shall  arise  or  be  maintainable  upon  or  by  virtue  of  any 
-'^  bill  or  bills  of  exchange,  promissory  note  or  promissory  notes,  in 
^^  which  cases  the  parties  liable  thereupon'may  be  held  to  specisTl  bail, 
^  in  such  manner  as  if  this  act  had  not  been  made.^'  So  tnat  special 
or  oQEBmon  bail  is  no  longer  discretionary  in  the  court,  but  is  govern* 
ed  by  the  arrest ;  it  being  a  general  rule,  that  wherever  the  defend* 
ant  may  be  arrested,  he  may  be  holden  to  special  bail  ^  and  e  converso^ 
ihajt  wherever  the  defendant  cannot  be  arrested,  common  bail  is  suf- 
ficient* 

^Common  bail  may  be  filed,  or  a  common  appearance  entered,[*265] 
by  the  defendant  or  his  attorney,  or  by  the  plaintiff  accordbg  to  the 
statute;^  and  " 
or  in  consequence 
ing  him  out 
Bench,  where  the  defendant  has  been  served  with  the  copy  of  a  Sill 

,  of  Middhstx^  or  other  process  thereon,  he  should  file  common  bail 
at  the  return  of  it,  or  within  t^ht  days  after  such  return,®  which  are 
reckoned  €xchisiody ;  and  Sunday  is  not  accounted  as  one  of  them*^ 
These  bail  are  tvdered  on  a  piece  of  parchment,  called  a  bail-piece,® 
which  is  stamped  with  a  half  crown  stamp,^  and  filed  with  the  clerk 
of  the  common  bails ;  who  is  required  to  mark  the  bail-pieces  numt- 
rkallgy  as  they  are  received  J  The  defendant,  .having  been  served 
with  a  copy  of  a  capias^  or  other  process  oy  original^  in  the  Kine^s 
Bench,  should  enter  a  common  appearance  with  the  filacer  of  the  ^ 
county  where  the  action  is  laid,  within  eight  days  after  the  appear* 
ance  day,  or  (ptarto  die  post  of  the  return  of  the  process*'*  In  the 
Common  Pleas,  the  eight  days  are  reckoned  from  tlie  return  day,  and 

'  not  from  the  fuar/o  oie  jb(»/ of  the  return  of  the  writ  ;■  9nd  the  ap- 
pearance is  entered  with  the  filacer  of  the  county  to  which  the  writ 

.  is  directed,  upon  a  pracipt  or  note  of  appearance  being  made  out 
and  deliverea  to  him,  on  unstamped  paper,  which  he  enters  in  a  book 
kept  for  that  purpose.'^  And  at  the  time  of  filing  common  bail,  or 
c^cring  an  appearance,  the  defendant's  attorney  should  deliver  to 
the  ofiker  with  whom  it  is  filed  or  entered,  a  memorandum  or  mi- 
nute of  his  warrant,  duly  stamped.'  In  an  action  against  husband 
and  wife,  when  the  husband  alone  has  been  arrested,  special  bail  ftia/ 
'justify  for  him  only,  on  his  filing  common  bail  for  his  wife  ;•"  [*266] 
rat  when  the  husband  akne  has  been  served  with  process,  he  ought  re- 

«  13  Gca  I.  c.  29.  wbereapon  \he,  plaintiff  may  tnke  out  eze- 

b  1  Chit.  Rep.  28^  eutkNi.  2  Str.  737.  Gilb.  K.  B.  369. 
e  StJit.  5  Geo.  II.  c  27.  §  1.    This  is  the       d  1  Bar.  66. 

•uAe  time  as  wm  allowed  to  file  oommon       e  Append.  Cliap.  XI.  §  3. 

luai  ttpoB  an  arrest,  before  the  Matnte  12       r  Sut.  48  Geo.  III.  c  149.  SeheJ.    Vui 

Oetk  L  e.  S9.     And  if  the  defendant  did  D.  §  UI.  S5  Geo.  IIL  c  184   Sched.    Part 

BOt  file  it  within  tliat  time,  he  was  liable  to  U.  §  III. 

Ibe  pcnaltT  of>oe  pounds^*  to  be  naid  to       g  R.  E.  30  Gea  HI.  K.  B.  3  Damf.  4r 

tepbiiDtiff.    Stat*  5  W.  ^^  M.  e.21.§  3.  Eft«t,660. 

«4>  iO  W.  ID.  c.  35.  ^  33.    6  Mod.  392.  I       k  Imp.  K.  B.  592. 

dhtst.  67.    The  rule  for  payment  of  this       i  Imp.  C  P.  216, 17.  Pr.  Reg.  31 

penaitjr  was  absolnte  hi  the  first  Instanee  ;       fc  Imp.  C^  P.  216.  • 

the  words  of  the  statute  beiDg,  that  the       1  Jinu,  110,  11. 
shaU  'imtmiiaubf  award  jodgmcnt,       m  1  QUt.  Rep.  15. 
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OF  COMMON  BAIL,     *         , 

*I^to  file  eammon  bail,  or  enter  an  appearance,  for  kiD»^If  and 
irife  :■  Yet,  ivhera  he  entered  an  appearance  for  himself  only, 
:ourt  of  Common  Pleas  held  it  to  be  so  far  r^ular,  as  that  the 
tiff  could  not  sign  judgment,  without  demanding  a  ^ea»^  And 
e,  in  a  similar  case,  ah  appearance  was  entered  lor  tne  husband 
by  his  attorney,  who  expressly  disclaimed  any  interference  for 
rife,  and  the  latter  not  appearing,  an  appearance  was  entered 
ler  by  the  plaintiff  according  to  the  statute,  upon  which  the- 
tiff  declarea  against  the  husband  and  wife  jointly,  and  the 
ZT  pleaded  for  himself  only ;  the  .court  of  ^Exchequer  held,  that 
iterlocufory  judgment  signed  against  both,  for  want  of  a  joint 
was  regular.* 

here  an  attorney  of  either  court  has  accepted  a  warrant,  or  sub- 
ed  a  process,  declaration,  or  warrant  to  appear,  the  rule  in  the 
's  ^ench  is,  that  ^  he  shall  be  compelled  to  cause  an  a]q)ear» 
^  or  liable  to  attachment,  or  put  out  of  the  rcril,  as  the  case 
ires ;  and  the  party  is  not  to  be  received  to  countermand  such 
arance,  after  his  retamer.***  And  in  the  Common  Pleas  it  is  a 
that  '^  every  attorney  accepting  or  subscribing  any  warrant  U>* 
ar  for  any  defendant,  to  any  writ  jssuing  out  of  that  court,  shall 
n  four  days  after  the  appearance  day  to  the  return  of  every 
writ  in  London  or  Miadlesex^  and  within  eight  days  after  the 
arance  day  in  any  other  county,  enter  the  appearance  of  such 
idant  with  the  proper  officer ;  and  if  he  do  not,  he  shall  be  liable 
attachment,  and  not  discharged  therefrom  till  he  hath  paid  fidi 
to  the  plaintiff;  and  the  defendant,  when  he  appears,  shall  he 
)elled  to  plead  as  of  the  time  when  he  should  have  pleaded,  if 
ppearance  had  been  duly  entered."®  The  usual  mode  of  pro* 
mg  against  an  attorney,  for  not  filing  common  bail,  or  entering 
jpearance,  pursuant  to  his  undertaking,  is  by  attachment ;' and 
Qif  an  attorney  undertake  to  appear,  the  courts  will  oblige  him  to 
m  a  proper  manner:  therefore  iJf  he  undertake  to  a|^pear 
n  infantjhe  must  appear  by  guardian*^  And  though  he  may 
been  imposed  upon  by  the  sheriff's  officer,  yet  they  will  'obltge 
p  fulfil  his  undertaking.^ 

fore  the  statute  1 2  Geo.  I.  c.  29.  common  bail  could  only  have 
filed,  or  a  common  appearance  entered,  by  the  defencbnt,  or 
ttorney.  But  now,  by  that  statute,  as  altered  by  the  5  Geo.  lit 
•  "  if  the  defendant,  having  been  served  with  process,  shall  not 
>ear  at  the  return  thereof,  or  within  eight  days  after  such  return, 
plaintiff,  upon  affidavit  of  the  service  of  such  {wocess,»  made 
ore  a  judge,  or  commissioner  of  the  court  for  taking  affidavits,  or 
ore  the  proper  officer  for  entering  common  appearances,  or  his 
)uty,  (and  which  affidavit  shall  be  filed  gratis,)  may  tenter  a 
amon  appeaiance,  or  file  common  bail,  for  the  defendant,  and 

ime«,  412.  ngned. 

fl.  Blao.  235w  and  lee  1  Salk.  114  e  H.  H.  6  G«a  I:  reg,  %  C.  P. 

Mtell  V.  Buchanan  and  wife*  Man.  Ex.  <*  6  Mod.  42.  86. 

</.  S25, 4«.  g  1  Str.  114.  445. 

M.  ISM.  §  10.  K.  B.  R.  Bf.  16S4  b  1  Str.  693.  and  aeel  Chit.  Rep.  .139.  (o). 

:?.  p.  and  tee  LofR,  19S,  3.  by  which  I  Append.  Chap.*  XL  ^  4. 
Ban  thai  the  oddertakii^  mnat  be 
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*  proceed  thereon,  as  if  such  defendant  had  entered  his  appearance, 
"  or  filed  common  baih"  The  aflSdavit  recfuired  by  these  statutes 
oadDOt,  in  the  King's  Benchf  be  taken  before  a  commissioner  who  is 
•ODCemed  as  attorney  for  the  plaintiff;  but  in  the  Common  Pleas  it 
1$  otherwise  :•  And  in  the  latter  court,  a  common  appearance  cannot 
be  entered  by  the  plaintiff,  till  the  ninth  day  after  the  return  of  the 
writ,  the  defendant  having  all  the  eighth  to  enter  it.'*  Common  bail 
however  should  be  filed,  or  a  common  appearance  entered,  by  the^ 
plaintiff  for  the  defendant,  ofthe  termin  which  the  writ  is  returnable,^ 
or  beforethe^vaWorfiayosf  of  the  first  return  of  the  following  term  5 
it  being  holden  that  till  then,  common  bail  may  be  filed,  or  an  appear- 
ance entered,  as  of  the  preceding  term.**  Ana  it  cannot  be  filed  or 
entered  by  the  plaintiff,  in  a  subsequent  term :®  though  if  judgment 
has  been  irregularly  signed,  without  filing  common  bail  for  the  ,de-f 
fendant  according  to  the  statute,  till  after  the  term  succeeding  that  in 
which  the  writ  was  returnable,  and  after  the  jidgment  itself  has  been 
entereH  1^  yet  the  defendant,  having  given  a  cfrniacii^  is  estopped 
from  objecting  to  the  irregularity,  if  the  plaintiff  has  filed  common 
*beil  nunc  pro  ftinc,  before  the  time  of  making  the  objection/ [*26  8] 
If  the  defendant  be  sued  by  a  torong  name,  and  do  not  appear,  the 
plaintiff  cannot  rectify  the  mistake  by  appearing  for  him  in  his  r/V/i/ 
name,  according  to  the  statute  :»  nor  can  he  appear  for  him  in  tne 
name  by  which  ne  is  sued,  and  aftenvards  declare  against  him  in  his 
r^A<  name.^  But  in  the  Common  Pleas,  if  the  writ  and  declaration 
bie  against  the  defendant  in  his  right  name,  an  appearance  entered  for 
bim  by  the  plaintiff  according  to  the  statute,  in  a  zcrcng  name,  may 
be  amended.* 

For  preventing  inconveniences  which  happened  to  plaintiffs,  by  the 
defendant's  omitting  to  file  common  bail,  according  to  the  ancient 
usage  and  course  of  the  court,  there  is  an  old  rule  in  the  King's 
Bench,  that  "  all  clerks,  &c.  do  within  tm  days  after  the  end  of 
**  every  term,  deliver  to  the  secondary,  a  note  of  all  such  appearances 
**  as  have  been  made  unto  them  the  term  before,  and  by  whom  they 
"  were  made,  so  that  the  person  appointed  to  enter  the  bails  may  see 
**  whether  they  are  filed  for  every  such  appearance  or  not-"**  And 
for  the  better  distinguishing  by  whom  common  bail  shall  have  been 
filed,  it  is  ordered,  that  "in  arfl  cases  where  common  bail  shall  be 
**  filed  by  the  plaintiff  for  the  defendant,  by  virtue  of  the  act,  these 
"words  shall  be  written  on  the  bail-piece,  viz.  'filed  according  to 
"/4e  #te/ttte,'or  words  totheJike  efiect."'  And  where  the  plaintiff 
files  common  bail  for  the  defendant,  on  any  day  between  the  second 
nnd  sixth  of  Xovemher^^nd  he  is  in  other  respects  entitled  to  sign 
Judgment,  it  is  signed  as  on  the  day  precedmg  the  essoin  day  of 
AftchdehoQa^  term**"    It  should  also  be  remembered,  that  by  the  statute 

*  B.  £.  13  Oi*o.  n.  C.  P.  aeevrd,  1  Hoc.  4*  Pul.  101  cwtra. 

b  Pi.  Rctp.  33.  Imp.  C.  P.  216.  It  ^  10  Eatt,  338.  11  East,  325.  and  see  3 

#  CHS.  temp.  HanU .  138.  H^lmetr.  White,    Maule  ^ Scl.  4Mk 
Imp.  K.  B.  m .  3. 3  Durtif.  &>  £«rtb  719l  30.        i  3  Wils.  49. 

i  6  Eaic,  314.  k  B.  E.  1SS7.  rer.  3  K.  B. 

•  3  Durnf,  ^  Euc,  719,30.  1  B.  M.  10  O^o.  1}.  X.  B.  3 Stf.  1037.  Cat. 
f  7  Durnf.  £-  Bait,  306.                             '     temp,  Hardw.  307.  S.  C. 

g  3  PonC  4r  BucSll.  3  New  Bep.  133.       a  6  Bwnf.  «>  £aft,09« 
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5eo.  III.  c.  124.  §  2.  (continued  by  the  57  Geo.  IILc.  101.)  if 

defendant,  on  being  personally  served  with  the  sununons  or 
:hment  by  original^  do  not  appear  aMhe  return  of  such  writ,  'or 
le  distringas,  as  the  case  may  be,  or  within  eight  days  after  the 
-n  thereof,  the  plaintiff,  upon  affidavit  being  made  and  filed  in 
)roper  court,  of  tne  personal  service  of  such  summons  or  attach- 
^  or  of  the  due  execution  of  such  distringas,  &c.  may  enter  a 
9]  common  appearance  for  the  defendant,  and  proceed  thereon, 
he  had  himself  entered  his.  appearance.*  And  by  the  nmiinj/ 
a  common  appearance  may  be  entered  «by  the  plaintiff,  in  ac- 
.  against  volunteer  soldiers.^ 

lie  plaintiff's  attorney,  in  either  court,  may  enter  a  common  ap« 
ance,  or  file  common  bail  for  the  defendant,  according  to  the 
te,  without  entering  or  filing  of  record  any  tnemorandum  ot 
ite  of  the  defendant's  warrant,  pursuant  to  the  25  Geo.  III. 
0 :®  But  the  defendant's  attorney  must  not  plead,  or  cany  on 
further  proceedings  in  the  action,  until  such  memorandunn  or 
ite  shall  have  been  delivered  to  the  proper  officer,  to  be  entered 
led  of  record,  according  to  the  directions  of  the  act.^ 


here  the  defendant  has  been  arrested,  and  discharged  out  of 
)dy,  upon  giving  bail  to  the  sheriff  for  his  appearance  at  the 
•n  of  the  writ,  he  should  regularly  appear,  if  not  surrendered  to 
sheriff,*'  and  put  in  and  perfect  spedcU  bail  to  the  action,  or 
above ;  so  called  iii  contradistinction  to  the  sheriff's  bail,  or  bail 
) :  Or,  instead  of  giving  bail,  the  court  of  Common  Pleas  wiD 
lit  a  defendant  to  pay  into  court,  a  sum  sufficient  to  cover  the 
and  costs,  in  order  to  abide  the  event  of  the  cause.'  Special 
may  also  be  put  in  by  the  defendant's  attorney,  in  pursuance  of 
undertaking;  or  by  the  8heriff,«^or  his  bail,^for  tneir  own  in- 
nity :  And  the  sheriff,  or  his  bail,  may  put  in  or  justify  bail  above^ 
lieir  own  attorney."  But  where  two  notices  are  riven  by  different 
nies,  one  on  behalf  of  the  defendant,  and  the  other  for  the 
iff,  of  two  different  sets  of  bail,  and  the  bail  put  in  for  the 
iff  have  already  justified,  the  defendant  is  entitled  to  have  his 
D]bail  justify  and  allowed.''  If  a  defendant  be  arrested  by  process 
e  King's  Bench,  and  removed  by  habeas  corpus  to  the  Common 
s,  he  may  put  in  and  justify  bail  m  either  court.^ 

'h/(r,  131,  2.    And  tee  the  ttntute  45  81.  329. 

in.  c.  124.  §  3.  ai  to  the  plnintifTs        h  2  Scr.  876.  7  Tannt  47.  2  Manb.  a<%- 

og  an   appearance   fbr    a    defendant  S.  C.  1  Chh.  Rep.  81.  2  Barn.  k.  Aid.  804 

\  privily  ot  pariiaraeat    wfnfe,  137.  1  Chit.  Rep.  329.  Sk  O.  And  tee  t  SUurk.  Alk 

^PH.  19a  aa  to  the  UahiU^  oftlie  ball  in  ifich 

96  the  Matttte  53  Gea  lU.  e.  17.  ^  IIS.  Mae  to  the  defendant'a  attorney,  flbr  the  gett- 

22.  eral  expenoea  of  the  tnit 

23.  i  7  Taunt.  48.   2  Manh.  36S,  6.  S.  C 
Durnf.  4>   Eaat,  753.    7  DnmC   4*    1  Chit  Rep.81.2Bwfi.  A>  Ald..e04.  IChtt. 

122.  Ante^  248.  Rep.  329.  3.  C. 

Taunt.  425.  k  1  Chit  Ren.  81. 

etke^a  Cm.  At  iPri  189.  IChH.  Rep.      I  1  Bos.  ^  Pttl.311.. 
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5,pec»a/ bail  are  two  or  more  real  and  responsible  personSi.who 
undertake  generally,  or  in  a  sum  certain,  that  if  the  defendant  be  , 

convicted,  he  shall  satisfy  the  plaintiff,  or  render  himself  to  the  custody 
of  the  marshal  of  the  lUng^s  Bench,^  or  warden  of  the  Fleet  prisoiu 
One  bail  is  not  deemed  sufficient,  even  for  the  purpose  of  rendering 
the  defendant;*  but  there  must  be  two  bail. at  leasts  and  in  genersu 
there  are  two  only ;  though,  in  the  King's  Bench**  and  Exchequer,* 
where  the  debt  is  large,  the  court  will  allow  three  or  four  persons  to 
become  bail,  in  different  sums,  amounting  altogether  to  double  the 
amount  of  the  sum  sworn  to*  The  general  qualification  of  bail 
above    is,    that  they  should   be   housekeepers   or  freeholders  ^   and,  ^ 

except  where  there  arc  more  than  two  bail,  that  they  are  respectively 
worth  double   the   amount  of  the  sum  sworn  to,  or  one  ihousarid 
pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds,  after 
payment  of  all  their  debts.    And  it  is  a  general  rule,  in.  both  courts, 
that   ^^no  attorney  shall  be  bail,  in  any  action  or  suit  depending 
♦*  therein.''**    This  rule,  which  was  calculated  for  the  benent  of  at* 
tornies,  and  intended  to  protect  them  against  the  importunity  of  their 
clients,  has  been  extended  to  their  clerks.*'    But  an  attorney,  or  Uk 
clerk^  has  been  allowed  to  become  bail,  in  order  to  surrender  the  de» 
fendant  immediately,  without  justification.^    It  is  also  a  rule,  founded 
on  principles  of  prudent  jealousy,  that  "  no  sheriff's  officer,  bailiff,  or 
other  person  concerned  in  the  execution  of  pitxress,  shall,  in  either 
court,   be   permitted    to  be  bail,  in  any  action  or  suit  depending 
therein  :"5  which  latter  rule  has  been  applied  to  the  keeper  of  the 
^poultry  compter,^  and  marshalsea  court  officers.'    And,  in  tne  [*271] 
Common  Pleas,  a  peer  of  the  realm,**  pr  member  of  the  house  or 
commons,'  is  not  allowed  to  be  bail,  on  account  of  the  difficulty  of 
proceeding  against  him#    Bankrupts^  who  have  not  obtained  their         -* 
certificaies,  are  hot  allowed  to  be  tail,  for  want  of  property  ;"or  such 
as  have  been /«nce  bankrupts,  and  not  ips.\djifieen  shilnngs  in  the 
pound  under  the  second  commissiorf:'*  And  for  the  same  reason,  ifK 
solvent  debtors,  discharged  under  the  statute  53  Geo.  III.  c.  152« 
Kre  disqualified  from  being  bail ;  as  their,  future  effects  are  liable 
under  that  act.®   Though  it  a  person  who,  by  the  rules  of  the  court,  is 
not  permitted  to  become  bail,  be  put  into  the  bail-piece,  and  not  ex- 
cepted to,  the  plaintiff,  in  the  King's  Bench,  cannot  take  an  assign-  i 
jnent  of  the  bail  bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put 
in.P   But,  in  the  Common  Pieas,  if  an  attorney  be  put  in  as  bail,  eveu             *^ 

•  Barnes,  60.  Rep.  1180.  C.  P. 

h  Lfifft,  as.  252.  Smith  v.  Trinder,  H.  7  ♦  g  H.  M.  14  G-o.  II,  resr,  %  K,  B.  8  Str. 

Geo.   III.  K.    B.  1  Sel.  Pr.  169.  Miliei^  v.  890.  1  BHnmifl.  K.  B.  41  "t.  Lom,  153.  K.  M. 

y^mHih  cited  in  Forrest,  138.  wf/i/tr  in  C.  P.  6  Geo.  II.  re^.  7.  C.  P.  2  Blao.  Kep.  799. 

2  Blae.  Rep.  1122.  2  Bo«.  k  Pul.  150.  Id,  {a), 

<  Forretr,  138.  Wightw.  110.  k  Doiig:*  466. 

4  R.  M.  1664.  4 1-  n,  M.  X4  Geo.  II.  re^.  1.  i  /^f-r  Cur.  T.  18  Gca  HI,  K.  B. 

K.  a    K.  T.  24  Eliz.    §8.    R.  M.    1654  k  2  Mftrah  232.                                                          A 

^1    H.  M.  6  Geo.  IL  rtf.  6.  C.  P.  1  Chit.  I  4  1  Aunt.  249. 

Bepu  8.  n  1  Chit.  Riqi.  9. 

«Goirp.82S.DQag.466..3fafo»T.  CanoeU^  n  Aiountainv.  irtAin«,M.  21  Geo,  10. 

T.  26  Geo.  ni.  K   B.  2  Efut,  182  tncl  ses  K.  B.  1  Chrt.  R^^p.  293. 

1  H.  Blae.  76.  2  H.  B»»c.  :i49.  1  Bos.  ^  Pnl,  o  1  Chit  Rep.  9.  und  see  id.  143. 

366.  2  Bot.  it  Pul.  ^.  564.  1  TauoU  162.  p  ThwmMti  ▼.  Rwheil^  E.   22  Gea  III. 

1^4.  C.  P.  3  Priee,  263.  VI  6'rac.  K.    B     ciird  m  Doug.   466.   2  East,  181. 

r  i'er  CV.  M.  42   Geo.  III.  K.  B.  2  Blao.  accord^ 
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though  another  person  be  afterwards  added  in  bis  stead,*  the  plaintiff 
may  treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail 
bond,  or  proceed  against  the  sheriff:^  If  the  plaintiff  however  except 
to  the  adaed  bail,  who  thereupon  justilles  without  opposition,  the  court 
will  not  set  aside  the  rule  of  allowance/  And  if  added  bail  be 
excepted  to,  on  the  ground  that  the  oridnal  bail  were  attornies' 
clerks,  the  court  will  give  lime  to  put  in  and  justify  fresh  bail.** 

Bail  above  are  in  general  put  in,  at  or  within  a  ccrtaui  number 
of  days  after  the  return  of  the  writ;  but  they  may  be  put  in  before, 
for  the  purpose  of  surrendering  the  defendant  :^  and  where  be  is  in 
custody^  they  are  allowed,  for  liberating  him,  after  final  judgment, 
find  before  he  is  charged  in  execution/  In  the  King^s  Bench,  if  the 
defendant  be  arresteu  in  London  or  Middlesex,  special  bail  should 
[*272]  be  put  in  within  your  days  exclusive^  or,  if  in  any  other  county, 
within  six  days  after  the  return  of  the  process  ;*  or  quarto  die  post 
by  origipaL^  And  if  either  the  fourth  or  sixth  day  fall  on  a  SuncEoy, 
the  defends^nt  has  all  the  Monday  following  to  put  in  bail.*  But  Ex- 
cepting Sundojf^  bail  above  may  be  put  in  on  a  dies  nonjuridicus^ 
as  on  the  second  of  February,  which  is  considered  as  a  day  for  such 
business  as  is  transacted  at  a  judge's  chambers**^  In  the  Common 
Pleas,  on  process  returnable  ih^  first  return  of  the  term,  special  bail 
should  be  put  in  within /bur  days,  in  London  or  Middlesex^  or  in  any 
other  city  or  county,  \Y'i|hin  eight  days  after  the  appearance  day,  or 
quarto  die  post  of  the  return  of  the  process,*  exclusive  of  the  day,  on 
which  it  b  returnable ;  but  on  process  returnable  the  second,  or  any 
other  subseauent  return  of  the  term,  special  bail  should  be  put  in 
within yiwAr  days,  in  London  or  Middlesex^  or  in  any  other  city  or 
county,  within  eight  days  exclusive  after  the  return  of  the  process, 
or  day  on  which  it  is  actually  made  returnable.'*  And  in  either  court, 
if  any  further  time  be  required  for  putting  in  bail,  it  may  be  obtained 
by  taking  out  a  summons *for  that  purpose  ;  and  the  judge  will  make 
Bn  order,  upon  the  terms  of  putting  the  plaintiff  in  the  same  state  as 
he  would  have  been  in,  if  bail  had  been  put  in  in  due  time.  In  the 
Exchequer,  it  seems,  the  defendant  is  allowed  only  tliree  days  after  ^ 
the  return  day  of  the  writ,  to  put  in  bail.*" 

Before  the  statute  4  &  5  W.  &  JVI.  c.  4.  §  1.  special  bail  could  only 
have  been  put  in  before  a  judge  in  town.  But  this  practice  beinc 
found  productive  of  grent  oxpencc  and  inconvenience,  it  was  enactcu 
by  the  above  statute,  that  "  the  chief  justice,  and  other  the  justices 
"  of  the  court  of  King's  Bench  for  the  time  being,  or  any  two  of 
"  them,  whereof  the  chief  justio^  for  the  time  being  to  be  one,  and 

a  Jach»an  r,  UiUoi,  E.  45  Geo.  III.  C.  P.        «.  It.  M.  8  Attn.  1.  K  B.   Foriper  rule,  £. 

1  Taunt.  162.  11  W.  III.  re^.  2.  K.  B. 

b  1  Bos.  ^  Pul.  356.  3  Bos.  &  Pol.  564.        h  4  DumF.  Ac  East.  377. 
1  Tauiiu  16a.  164  i  rf.  M.  8  Aim.  i  (&\  K.  B.  %  Str.  7^1 

e  1  Tuant.  162.  914. 

d  Motiget  r.  Meek,  E.  59  Gea  IIT.  C.  P.        k  5  Duimf.  ^  East,  170. 

c  8  Durnf.  ^  East,  456.  Barnes,  81  83.  12  H.  Blac.  276. 

i  HiU  V.  Stantoii,  H.  55  Gea  111.  K.  B.        m  White  r.  aivdfer,  T.  26  Geo.  HI.  bsp. 

and  see  2  Marsh.  374.  by  wliicli  it  appears  C.  P.  4  Etf.  p.  196,  7. 

LiiatbailmayjtMtifjr  atany  time  before  cui«        n  R.  T.  30  Geo.  III.  C»  P.  ^psp.  C  V. 

ciiikih  itsoes^  tboogh  final  jodgment  liai  been  170,  71  187.  194. 
signed.  o  %  Piicc,  104.  {a). 
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"  the  chief  justice  of  the  court  of  Common  Picas  and  other  the  justices 
^  there  for  the  time  being,  or  any  two  of  them,  whereof  the  chief  justice 
**  of  tJie  same  court  to  be  one,  shall  or  may,  by  one  or  more  commission^ 
**  *or  commissions,  under  the  several  seals  of  the  said  respective  [*273] 
"courts,  from  time  to  time,  as  |^d  shall  require,  empower  such 
**  and  so  manv  persons,  other  tha™common  attornies  and  solicitors, 
"  as  they  shall  think  fit  and  necessary,  in  all  and  every  the  several 
"  shires  and  counties  within  the  kingdom  of  England^  dominion  of 
"  Wales^  and  town  of  Berrtnck  upon  Tweed,  to  take  and  receive  all 
^  and  every  such  recognizance  or  recognizances  jof  bail  or  bails^ 
"as  any  person  or  persons  shall  be  willing  or  desirous  to  ac* 
"  knowledge  or  mak^  before  any  of  the  persons  so  empowered, 
"  in  any  action  or  suit  depending  in  the  said  respective  courts,  in 
"such  manner  and  form,  and  by  such  recognizance  or  bail-piece, 
"  as  the  justices  of  the  said  respective  courts  have  used  to  tase  the 
•*  same :  wfiich  said  recognizance  or  recognizances  oT  bail  or  bail- 
"  piece,  so  taken  as  aforesaid,  shall  be  transmitted  to  some  or  one  of 
"the  justices  of  the  said  respective  courts;  who,  upon  affidavit 
"  made  of  the  due  taking  of  the  recognizance  of  such  bail  or  bait 
^  piece,  by  some  credible  person  present  at  the  taking  thereof,  shall 
*^  receive  the  same,  upon  payment  of  the  usual  fees ;  which  recogni- 
"  zance  of  bail  or  bail-piece,  so  taken  and  transmitted,  shall  be  of 
•*  the  like  effect,  as  if  the  same  were  taken  dt  bene  esse^  before  any 
**  of  the  said  justices  :  for  the  taking  of  which  recognizance,  the 
*^  person  empowered  shall  receive  only  the  sum  or  lec  of  two  shil- 
"  lings,  and  no  more."  But  in  the  Exchequer  it  has  been  holden, 
that  a  commissioner  is  not  confined  to  that  sum,  if  he  have  been  put 
to  expence  by  travelling,  or  have  taken  extraordinary  trouble,  at  the 
instance  of  tne  parties,  to  effect  the  taking  of  the  recognizance,  or 
where  there  are  other  circumstances  in  the  case  which  afford  reason- 
able ground  for  a  further  charge.** 

By  the  same  statute,'  ^  the  justices  of  the  said  courts  shall  make 
"  such  rules  and  orders,  for  the  justifying  of  such  bails,  and  making 
"  of  the  same  absolute,  as  to  thorn  shall  seem  meet ;  so  as  the 
"  cognizor  or  cognizors  of  such  bail  or  bails  be  not  compcHcd  to 

apjKjar  in  person  in  the  said  courts,  to  justify  him  or  themselves  ; 

but  the  same  may,  and  is  thereby  directed  to  be  determined  by 

aifidavit  or  affidavits,  duly  taken  before  the  said  commissioners,  who 
"  •are  thereby  empowered  and  required  to  take  the  same,and  al-[*274] 
"  so  to  examine  the  sureties  upon  oath,  touching  the  value  of  their  rfe- 
"spective  estates;  unless  the  cognizor  or  cognizors  of  such  bail  do 
*'  live  within  the  cities  of  London  and  Wif^iinimttr^  or  within  itn 
"  miles  thereof*  And  any  judge  of  assize  in  his  circuit,  shall  and 
'*may  take  and  receive  all  and  every  such  recognizance  and  re- 
"  cognizances  of  bail  or  bails,  as  any  person  shall  be  willing  and  de- 
"  sirous  to  make  and  acknowledge  before  him ;  which  being  trans- 
"  mit ted  in  like  manner,  shall,  without  oath,  be  received  in  manner 
*'  as  aforesaid,  upon  pj^yment  of  the  usual  fees."** 

•  Tbit  eommiMion  it  subject  to  the  iUunp       b  5  Price,  6. 
dntj  of  XOt.  bv  Stftt.   55  Qeo.    III.  c.  184.        e  §  2. 
9  Aed.  Part  ti.  S  Hi  <>  ^  3. 
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Since  the  making  of  the  above  statute,  spec^l  bail  maj  be  put  in 
before  a  iudge  in  town,  a  commissioner  in  the  country,  or  a  iuoge  of 
«i8size  in  Lis  circuit.  In  the  King^s  Bench,  ^  they  are  put  in,  before  a 
judge  in  town,  at  his  chambers :  and  in  actions  by  bUlj  their  recogni* 
zance  is  taken.by  the  judge's  clerk)  on  a  bail^-piece^  imde  out  by  the 
defendant's  attorney,  and  stamp  v  with  a  half  crown  stamp  ;^  stating 
the  term^  the  county  into  which  the  writ  issued,^  and  the  names  of  the 
parties,  together  with  the  names  and  additions  of  the  bail,  and  the 
sum.  sworn  to.  In  actions  by  original^  in  the  King's  Bench,  special 
bail  are  put  in  before  a  judge  in  town,  with  the  filacer  or  his  clerk, 
who  enters  it  of  the  coimty  itjto  which  the  capias  issued  f'  the 
defendant's  attorney  first  making  out  and  delivering  to  him  a  note 
in  writing,  answering  to  the  bail-piece  by  bill:*^  And  bail  must  like* 
^ilise  be  put  in  in  that  county,  on  a  testattmi  capias  J  But  where  the 
defendant  had  been  arrested  on  a  testatum  capias  from  Middlesex 
to  Kmt^  and*bail  was  put  in  in  the  latter  county,  Kent  being  inserted 
in  the  bail-piece,  but  in  the  margin  these  words,  ^  Testatum  from 
Middlesex^^  the  court  held,  that  the  notice  in  the  margin  made 
it  regular**  The  recognizance  of  bail  by  bill  in  the  King's  Bench, 
if  taken  before  judgment,  is  general,**  that  if  the  defendant  be  con- 
demned In  the  action,  he  shall  satisfy  the  costs  and  condemnadoa- 
money,  or  render  himself  to  the  custody  of  the  marshal ;  or  that 
£*275j  the  bail  will  ijay  tlie  costs  and  condemnation  money  for  him  :* 
And  tne  bail-piece  is  left  at  the  judge's  chambers,  until  the  bail  are 
perfected*  By  original^  the  recognizance  is  taken  in  a  penalty  or 
sum  certain,  being  double  the  amount  of  the  sum  sworn  to,^  or 
one  thousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand 
pounds:*  Ana  where  bail  is  put  in  after  judgment,  the  recogni- 
sance is  taken  in  double  the  amount  of  the  sum  recovered." 

In  the  Common  Pleas,  bail  should  be  put  in  with  the  filacer  of  the 
county  into  which  the  capias  issued,"  who  attends  to  take  them  at  the 
judge's  chambers ;  and  on  being  furnished  with  an  abstract  of  the 
writ,  and  the  names  and  additions  of  the  bail,  he  will  make  an  entry 
thereof  in  a  book  kept  for  that  purpose :®  or  bail  may  be  taken,  in  the 
absence  of  the  filacer,  on  stamped  parchment,  upon  brinring  a  true 
abstract  of  the  writ.?  The  entry  of  bail  in  the  filacer's  book  is  of  the 
term  generally,  which  of  course  relates  to  the  first  day  of  it :  and 
therefore,  in  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date 
of  the  appearance,  the  court,  upon  an  application  by  the  plaindff,  will 
<Jrder  the  day  of  appearance  to  be  entered  in  the  filacer's  book; 
although  issue  has  been  already  joined  on  the  plea  of  comperuit  ad 
4iemm'^    Formerly,  the  defendant,  in  the  Common  Pleas,  might  hare 

A  Append.  Chap.  XI.  §  5.  1i  2  Butst.  232.  Gro.  J«o.  449.  645.  Cro. 

b  Stnt.  48  Geo.  HI.  c.  149.  Sched,  PsutU.  Car.  481.  2  Salk.  564. 
%  UI.  55  Geo.  lU.  e.  184.   Si:hed.  Part  II.  §       i  Append.  Chap.  XI.  %  8. 
III.  It  Trre,  121,2. 

e  7  Dunif.  k  Cast,  96.  1  R.  M.  51Ge«.ia.  K.  B.  t3BaM,e2. 

d  1  Chit.  Rep.  237.  mJTttf  v.  Stantvn,  H.  55  Ge«.  III.  K.  B. 

^  Trve,  67,  8.  Append.  Chap.  XI.  §  6.  n  R.  T.  1 W.  k  M.  rc^.  4.  C.  P.  2  Blac 

t  1  Bast,  60S.  2  Boa  k  Pnl.  516.  3Moore,  Rep.  106I.^Boa.  k  Pal.  .S16.  3  Moore,  76. 
t6.  and  tee  Barnes,  63.  B.  H.  22  Geo.  UI.        o  Append.  Chap.  XI.  §  7. 
CP.  p  J>r«iiee,  H.  8  Geo.  JI.  4  3«C.  P. 

,tSliinlek8el.fi32.  qlTMiit33. 
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entered  into  the  recognizance  of  bail  limself ;  and  in  that  case  he  was 
bound  in  douhk  the  sum  sworn  to,  and  each  of  the  bail  in  the  single 
.  som  only  f  but  now,  by  a  late  rule,**  "  in  all  actions  requiring  b^, 
the  defendant  shall  not  be  permitted  to  enter  into  the  recognizance  ; 
but  the  bail  shall  each  of  them  enter  into  a  recognizance,  in  double 
the  sum  sworn  to,  or,  by  a  subsequent  rule,'  one  thousand  pounds 
beyond  that  sum,  if  it  exceed  one  ihnjtsmtd  pounds:  And  at  the 
time  of  putting  in  special  bail,  in  all  the  courts,  the  plaintiff  ^s  attor* 
ney  should  deliver  to  the  officer  with  whom  it  is  put  in,  a  memo*, 
random  or  minute  of  his  warrant,  duly  stamped.^  * 

♦Before  a  cofmamssiontr  in  the  country,  a  bail-piece  is  made  [*276] 
out  in  the  King's  Bench,®  whether  Ae  action  be  by  W//or  original^  ana 
the  recognizance  taken  thereon,  in  the  same,  manner  as  in  town, 
where  the  action  is  by  hill  J  In  the  Common  Pleas,  the  recognizance 
is  taken  on  a  bail-piece,'  in  a  siun  certain  ^  And  where  the  defendant 
had  been  arrested  in  the  county  palatine  of  Lancaster^  upon  a 
testatum  capias  from  London^  and  it  appeared  on  the  face  of  the 
bail-piece,  that  they  had  been  put  in  at  Lancaster^  the  court 
held,  that  the  bail-piece  was  wrong,  and  that  it  should  have  been 
taken  as  .upon  a  testatum  from  London  into*  the  county  palatine.* 
In  both  courts,  an  affidavit  of  the  due  takiri^  of  the  bail  should 
be  made,  either  before  the  judge  to  whom  the  bail-piece  is  trans- 
mitted, or  before  a  commissioner  for  taking  affidavits;"^  which  af- 
fidavit is  in  general  made  before  a  commissioner,  (not  being  the 
person  who  took  the  bail,)  and  annexed  to  the  bail-piece:'  but  no 
*uch  affidavit  is  necessary  upon  the  transmission,  when  the  bail  is 
taken  by  a  judge  of  assize  in  his  circuit.  The  rules  of  court  require 
the  bail-piece  to  be  transmitted  to  the  chief  justice,  or  other  judge 
of  the  court  of  King's  Bench,  in  eight  days,  if  taken  within*  forty 
miles  of  London  or  Westminster^  or,  if  taken  above  that  dis- 
tance, in  ffteen  days  after  the  taking  thereof;  and  in  the  Com- 
mon Pleas,  the  bail,  if  taken  within  forty  miles  of  London^  should 
be  transmitted  within  ten  days,  or  if  taken  above  that  'distance, 
within  twenty  days  after  the  taking  thereof  ;"* unless  all  the  judges  are 
on  their  circuits,  and  then  as  soon  as  any  one  of  them  is  returned." 
But  it  is  said,  that  notwithstanding  these  rules,  the  bail-piece 
must  actually  be  filed  with  one  of  the  judges,  on  the  sixth  day 
after  the  return  of  the  writ  in  the  King's  feench,  or  the  eighth  day 
in  the  Common  Pleas,  or  the  bail  bond  may  be  assigned.**  And  where 
the  action  is  by  original^  in  the  King's  Bench  or  Common  Pleas,  the 
*bail-piece  being  transmitted  and  allowed  by  the  judge,  should  [*277] 
be  filed  with  the  filacer  of  the  county  where  the  action  is  laid.? 

a  R.  10  Mar.  5  W.  8c  M.  ^  1.  C  P.  1  *    h  Append.  Chap.  XI.  §  14. 
Bot.  A-  Put.  206,  7.  i  3  Moore,  76. 

b  11.  £.  36  Geo.  III.  C  J*.  1    Bot.    ^       k  U.  T.  8  W.  lll.^%  K.  B.  K.  ^OMarck, 

Pal.  530.  6  W.  &  M.  ^  2.  C.  P.  ami  see  Append.  Ch»i>. 

«  U.  M.  51  Geo.  m.  C.  P.  3  Tkiant  841.  XI.  h  15. 
And  ther0iB  a  •imilar  role  m  the  Exchequer.  U.  T.  8  W.  ITI.  re£r.  3.^2.(a)K.  B. 

Winlitar.  115.  Man.  Ex.  Appeiid.  336.  »  R.  10  Mar,  5  W.  ^  M.  §  3.  C.  P. 

d  Ante,  lia  II.  n  R.  T.  8  W.  IH.  re^.  3.  §  3.  K.  B. 

e.ApfMfMl.  Obap.  XI.  §  II.  •  Imp.  K.  B.  196,  f.  Imp.  C.  P.  187,  8. 

r  rt.  T.  8  W.  HI.  fw.S,  ^  I.  K.  B.  PI  Eait.  603.  Imp.  K.  B    594.  I  Ciomp 

C  It  lO  March.  5  W.  &c  M.  §  t.  C  P.  Ap«  54-  R.  H.  6  Geo.  I.  re^.  2.  R.  M.  13  Geo.  I 

(end.  CIm|».  XI.  ^  te.  R.  M.  6  Gmk  U.  iv^.  1.  C.  P. 
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In  putting  in  special  bail,  the  parties  to  the  suit  should  be  named 
as  in  the  process,  unless  the  defendant  be  called  therein  by  a  wrong 
Bame,  and  mean  to  avail  himself  of  the  misnomer ;  in  which  case,  he 
should  put  in  bail  in  his  right  name,  stating  that  he  was  arrested  or 
sued  by  the  name  in  the  writ :  For  if  a  defendant,  sued  by  a  wrong 
name,  appear  and  perfect  bail  by  his  right  name,  without  identifying 

•  himself  as  the  person  sued  by  the  other  name,  the  plaintiff  may  treat 
the  bail  as  a  nullity,  and  attach  the  sheriff.*     And  if  the  defendant, 

.  after  being  arrested,  were  to  put  in  bail  above  in  a  wrong  name,  it 
would  estop  him  from  pleading  the  misnomer  in  abatement  '^  even 
though  he  were  himseu  no  party  to  the  recognizance.*  If  the  parties 
however  be  rightly  named  m  the  Recognizance  of  bail,  it  is  sumcienl, 
where  there  is  no  exception,  though  they  are  misnamed  in  the  affida- 
vits of  sufficiency,  and  acknowledgment  of  the  bail.** 

Special  bail  are  absoluU  or  de  bene  esse/^  In  criminal  cases,  no 
justification  being  requisite,  the  bail  is  absolute  in  the  first  instance.^ 
But  in  dvil  cases,  they  cannot  be  taken  absolutely^  without  the  con- 
sent of  the  plaintiff,  or  his  attorney :«  and  when  they  are  taken  dc 
bene  esse^  the  defendaut's  attorney  should  give  notice  thereof  in 
writing,  without  del^,  to  the  plaintiff's  attorney.^  Formerly,  the 
defenaant's  attorne^vas  required  to  give  notice  of  bail,  in  the  King's 
Bench,  to  the  plaintiff's  attorney,  before  it  was  put  in  ;*  and  the 
£*278]  plaintiff's  attorney,  on  such  notice  being  given  to  him,  was 
obliged  to  attend  before  a  judge,  to  accept  of,  or  except  to  the  bail  ^ 
But  notice  of  bail  is  not  now  given,  until  after  it  is  put  m ;  and  though 
it  should  regularly  be  given  before  the  time  for  putting  in  bail  is  e^ 
pired,  yet  if  it  be  not  given  in  time,  the  plaintiff  cannot,  after  notice, 
regularly  take  an  assignment  of  the  bail  bond.*  In  the  Common 
Pleas,  where  bail  was  put  in  in  due  time,  the  defendant  was  not  for- 
merly bound  to  give  notice  thereof,  but  the  plaintiff  must  have  seai-chi^ 
ed  in  the  filacer's  book  ;  though  it  was  otherwise,  if  they  had  not  been 
put  in  in  due  time.*"  But  now,  by  a  late  rule  of  court,"  "  when  spc 
cial  bail  is  put  m  for  the  defendant,  a  notice  in  writiiig  of  ?uch  bail 
being  so  put  in,  must  be  forthwith  given  to  the  plaintiff's  attorney  or 
agent ;  and  special  bail  shall  not  be  considered  as  put  in,  until  such 
notice  shall  be  given." 

The  notice  of  bail  in  town  is,  that  they  arc  put  in  f  or,  if  taken 
beforeacommissioner,  that  the  bail-piece  is //erf,P  with  an  affidavit 
of  thie  due  taking  thereof,  at  a  judge's  chambers  f  or,  in  actions  by 

#  4  Taunt.  818.  siieh  but  taktm  by  all  Uie  oourt."  %  8id.  91. 

h  VVillc'B,  461.  B'lrnet.  94.  S.  C.  and  see  1  For  the  pi'ocer.fliiigs  iu  Uus  cate,  aeo  Man, 

Salk.  8. 3  Dtimf.  ^  £H6t«  611.  Ex.  Append.  243. 

c  2  N«w  Rep.  C.  P.  453.  f  %  BIhc  Rep.  lim 

4  5  Taunt.  663.  and  see  1  Priee,  385.  g  R.  M.  1654  ^  6.  K.  B.  R.  M.  1654.  §  l}. 

c  The  origin  of  bail  de  bene  eue  is  thai  re-  C  P. 

lated  by  G$n, Ch.  J.  «<  A  bishop,  (says  he,)  h  K.  M.  16. Cor.  O.  K.  B.  A{n»«nd.  Cbap. 

having  arrested  a  man  for    a    larve  dcb^  XI.  §  9, 10. 

be  tendered  bail  to  ehief  justice  i?«cAanison»  i  R.  M.  7  Jac.  I.  K.  B. 

vho  took  it  in  his  diamber ;  and  the  bail  b  R.  M.  %i  Cor.  1.  K.  B.  '     * 

being  insuffioient,  the   bishop    re|ireaented  1  Per  Cur,  M.  44.  Goo>  IIL  K.  B. 

tbe  matter  to  pariiament«  and  prayed  their  n  1  H.  Blac.  529. 

remedy  for  it :  apon  wfaieh  it  was  enaeted,  n  R.  £.  49 Geo.  III.  C.  P.  1  Taunt,  €liL' 

tbat  no  bail,  taken  before  a  i«Mb»   in    his  o  Append.  Cliap.  XI.  §  ft  19- 

ehamber,  shooM  bind  the  plainti^  without  V  la.%\%  17. 
bis  anent  thcrelD^  cr  tbe  eolifinitatkm  of 
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origtrui/,  in  die  King's  Bench  or  Common  Pleas,  that  the  bail  has 
been  allowed  by  a  judge,  and  the  bail-piece  and  affidavit  are  filed 
with  the  filacer.  The  notice,  in  either  case,  should  be  properly  en- 
tUhd  ^  and,  where  it  is  of  bail  put  in,  should  set  forth  with  truth 
and  certainty,  their  names,**  places  of  abode,*  and  degrees  or 
mysteries,*  in  order  that  the  plaintifT  may  have  an  opportunity  of 
cnq^nirin^  after  them.**  The  plaintiff  or  his  attorney^  upon  being 
served  with  this  notice,  either  accepts  of,  or  excepts  to  the  bail.  U 
he  accept  of  them,  the  defendant's  attorney,  in  the  King's  Bench, 
should  cause  the  bail-piece  to  be  filed  with  the  master,  within  twmUi 
days  after  such  acceptance  :**  But  if  he  be  not  satisfied  with  the  bail, 
be  may  except  to  them  in  either  court,  and  thereby  compel  a  justifica- 
tion. If  the  bail  to  the  sheriff  become  bail  above,  the  plaintiff,  in  the 
^King's  Bench,  is  not  at  liberty  to  except  to  them,  after  he  has  [*279l 
taken  an  assignment  of  the  bail  bond  f  for  by  so  doing,  he  has  admittea . 
them  to  be  sufficient :  but  if  exception  be  taken  to  the  bail,  before  the 
bond  is  assigned,  they  are  bound  to  justify,  notwithstanding  such 
assignment  r  and  in  the  Common  Pleas  it  is  a  rule,  that  "  in  all  cases 
wherein  bail  bonds  shall  be  taken,  and  the  same  bail  is  put  in  above^ 
the  plaintiff  may  except  against  such  bail."*  The  delivery  of  a  decla- 
ration in  diief  before  special  bail  put  in,  is  holden,  in  both  courts,  to 
be  a  waiver  of  the  bail ;  and  before  justification,  it  is  an  acceptance 
of  them  I**  Bttt  the  plaintiff  may  declare  de  bene  csse^  or  conditionally, 
provided  good  bail  be  put  in,  or  the  bail  already  put  in  do  jus- 
tify ;"  though  the  demand  or  acceptance  of  a  plea  will,  even  then,  be 
deemed  a  waiver  of  the  bail,  or  justification."  Where  bail  above  is 
put  in  in  due  time,  and  notice  thereof  given  to  the  plaintiff's  attorney, 
the  bail  should  be  excepted  to,  and  notice  of  the  exceptiori  given  to 
the  defendant's  attorney,  before  the  sheriffis  ruled  :"  And  there  is  no 
difference  in  this  respect,  between  the  original  and  added  bail ;  it 
being  holden,  that  the  adding  bail  afterwards,  does  not  supersede  the 
necessity  of  such  exception,  before  an  attachment  can  issue  against 
the  sheriff,  on  account  of  the  added  bail  not  having  justified  in  time.' 
But  where  bail  above  is  not  put  in  at  the  time  of  caHing  upon  the 
sheriff,  he  must  put  in  and  perfect  it  at  his  peril,  or  render  the  defen- 
dant, without  an  exception.^ 

In  the  King's  Bench,  the  exception  to  bail,  if  put  in  in  due  time, 
should  be  entered  in  the  bail  book  at  the  judge's  chambers  by  WW,** 
or  in  the  filacer's  book  by  original^^  within  tumty  days  after  notice 

•  Lofll,  237  k  R.  M.  8  Ann.  r*e:r.  1.  (c  )  K.  B.  R.  E.  5 
*/«/.  187.  5  Taunt.  854.   1  Marsh.  386.    Geo.  II. /?ej.  1.  («.)  K.   B.  CV.  pp.  C.  P. 

S.  C.  1  Moon*,  126.  81.  155. 

t  Lofft.  72  ld4.  1  Bot.  4>  Pul.  335.  385.        1  R.  M.  8  Ann.  Rej.  1.   (r.)  K.  B*  Cat. 

5  Twint.  J73.  564.  Pr.  C.  P.  81. 

«t  Lam,  187. 281. 2  Taiuit.  173.  5  Tacmt.        mBarnes,  92. 
SS4  n  Lom»  159.  8  Duraf.  ^  East,  258  1  New 

•  6  Moi).  24.  Rep.  C.  P.  139. 

f  R.  T.  13  Car.  II.  K.  R  Former  rale,  H.  o  8  Dornf.  ^  East,  258.  7  Damn  &  East, 

23  Car.  L  K  B.  109.  7  East  607. 

r  1  Siilk.  97.  7  Mod.  62. 117.  6  Mod.  123.  pV<rr  Cur.  E.  24  Geo.  III.  K.  B.  2  Btac. 

It  M.  8  Ann.  Jier,  1.  (c.)  R.  E.  5  Gea  II.  Rep.  1206  C.  P. 

Se^.  I.  (a.)  K.  B.  q  R.  M.  8  Add.  /Peg-.  2.  (a.)  K.  B.  1  Chlf. 

k  11  Eaat«321.  Rep.  174.  nnd  see  Append.  Cbap.  XI.  §  18. 

I  R.M.6G«a  n.J7<r.  3.  C  P.  Bamei^  r  U.  £.  2  G2i».  II.  K.  B. 
09, 2  Wilt.  6. 
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of  bail  put  in  ot  filed,*  and  not  afterwards.^  If  it  be  not  entered 
[*380l  within  that.time^hebail  becomes  absolute,®  and  the  Inaiil-piece 
should  be  filed  by  the  defendant's  attorney,  within /our  days  after 
the  end  of  the  twenty  days.**  But  if  bail  above  be  not  put  in  in  due 
time,  they  must  be  justified,  though  not  excepted  to  by  the  plaintiff.* 
The  exception  being  entered,  noHu  thereof  should  be  given  in 
writing,  without  delay,  to  the  defendant's  attorney  :*^  and  "  if  the 
'^  notice  be  ^ven  in  term-time,  the  defendant  shall  procure  his  bail 
^  to  justify  m  four  days  exclusive  after  such  notice ;  or  shall  add 
*'  other  bail,  who  shall  justify  within  the  said  four  days ;  but  if  such 
**  exception  be  entered  in  vacajtion,  and  notice  thereof  given  in  like 
^  manner,  the  bail  put  in,  or  other  additional  bail,  shall  justify  upon 
"  the  first  day  of  the  subsequent  term.^^  Notice  of  exception  to  bail, 
entided  by  mistake  ^  In  tne  Lord  Mayor's  court,"  instead  of  **  In 
the  King's  Bench,"  is  a  nullity ;  and  an  attachment  against  the  sheriff 
was  in  consequence  set  aside.^ 

In  the  Common  Pleas,  it  is  a  rule,  that  in  all  cases  of  exception 
to  bail,  such  exception  should  be  made,  either  in  the  filacer's  book, 
or  on  the  bail  piece,  if  taken  by  a  commissioner,  before  it  is  trans- 
mitted, and  afterwards  above,  in  the  filacer's  book,  or  on  the  bail- 
piece  ;*  and  notice  of  the  exception  must  also  be  given  m  writing  to 
the  defendant's  attorney.^  But  notice  of  justification  of  bail  is  in 
that  court  a  waiver,  as  between  the  parties,  of  a  neglect  to  give  notice 
of  exception ;  though  it  is  not  a  waiver,  with  respect  to  the  sheriff, 
so  as  to  support  a  rule  to  bring  in  the  body.*  If  special  bail  put  in 
by  the  defendant  be  excepted  to,  the  defendant  in  that  court  shall 
perfect  his  bail,  within  ybur  days  after  exception  taken;  in  default 
whereof  the  plaintiff  shall  be  at  liberty  to  proceed  upon  the  bail  bond  f^ 
and  of  tliese  four  days,  the  first  is  reckoned  exclusively^  and  the  last 
vKhisivcly ;  so  that  where  the  exception  is  on  nedtiesdmf^  an 
[*281]  attachment  cannot  regularly  issue  against  the  sheriff  till  the 
Tuesday  following,  Sunday  beine  considered  as  a  dies  nm:^  and  if  an 
attachment  issue  on  the /our/A  day,  the  court  will  set  it  aside,  without 
first  calling  on  fhe  defendant  to  justify  bail." 

In  the  Exchequf  r,  it  is  a  rule,®  that  "  in  every  action  where  spe- 
cial bail  is  put  in  before  the  barons  of  this  court,  the  plaintiff  may 
except  thereto  within  twenty  days  next  after  the  putting  in  of  such 
bail,  and  notice  thereof  given  in  writing  t(t  the  plaintiff,  his  attorney 
or  clerk  in  court ;  but  no  exception  to  bail  shall  be  admitted,  afler 
the  time  hereinbefore  limited :  And  in  case  exception  shall  be  taken 
to  the  bail,  within  the  time  aforesaid,  and  notice  of  such  exception 

•  R.  M.  16  Car,  IT.  K..  B    I  Salk.  98.  6        h  !  Chit.  Rep.  374. 
Mod.  '24.  *2  Emsi,  406,  7.  i  Ca».  Pr.  C.  P,  53.  55.  BAmes.  101. 

b  K.  M.  S  Ann.  Heg,  2  K.  B.  Ic  Burnet,  88. 

e  1  Chit  Rep.  174.  I  1  H.  Blac.  80.  106.    1  Chit.  Rep.  174. 

d  R.  M.  in  Car.  II.  K.  B.  (a.) 
e  7  Durnf.  <$>  Easti  109.  7  EftSt,  607.  m  3  H.  Blae.  35. 


f  R.  M.   8  Ann:  resf.  %    (a.)   R.    E.   2       nl  New.  Rep.  C.  P.  139.    SH,  Bku).  35. 
?o.  II.  R.  E.  5  Geo.  it.  reg*  \    7  Darnf.  St  '  temb,  contra, 
Eftst,  26.   K.  B.  1  H.  Blac.  80.  106.  C.  P.        o  R.  T.  26  Sf  97  Qco.  11.  in  Scae.  Mam 
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riven  in  writing^to  the  defendant's  attorney  or  cleik  in  coQrt^  the 
defendant  shall  perfect  his  bail,  and  justify  the  same,  (if  the  notice 
be  given  in  term-time,)  within  four  days  after  such  notice ;  but  if 
exception  be  taken  in  vacation  time,  and  notice  thereof  riven  in  like 
manner,  the  defendant  shall  perfect  his  bail,  and  justi^  the  samei. 
upon  the  first  day  of  the  subsequent  term,  unless  the  plaintiff,  his  * 
attorney  or  clerk  m  court,  shall  consent  to  a  justification  before  one 
of  the  barons  of  this  court,  in  which  case  the  bail  shall  justify  them!* 
selves  before  one  of  the  barons,  within  four  days  after  notice  of  such 
exception  in  writing  given  to  the  defendant,  his  attorney  or  clerk  in 
court :  and  in  default  of  the  defendant's  justifying  his  bail,  in  either 
of  the  said  cases,  the  plaintiff  shall  be'  at  liberty  to  proceed  on  the 
bail  bond.''  But^  notwithstanding  this  rule,  the  practice  has  always 
been,  tliat  where  an  exception  is  entered  in  vocation,  notice  of  justi^- 
fication  for  the  first  day  of  the  ensuing  term,  must  be  given  within 
four  days  after  such  exception  f  and  the  bail  cannot  regularly  justify 
at  chambers  in  vacation,  without  consent,  except  in  the  case  of  a  pri- 
soner.^ Notice  of  exception  is  not  entered,  in  this  court,  on  the  bail- 
piece,  but  is  given  on  a  separate  paper,  to  the  defendant's  attorney 
or  clerk  in  court,  within  the  twmUj  days ;  except  when  the  fwmftVA 
day  falls  on  a  Sunday^  in  which  case  the  exception  may  be  made  on 
the  following  day.* 

*By  the  rules  of  all  the  courts,  "every  commissioner  is  requir-[*2823 
ed  to  nave  a  book,  kept  purposely  for  entering  exacdy  the  names  of  the 
defendant  and  his  bail,  and  of  the  plaintiff,  as  it  is  in  the  bail-piece, 
and  the  time  of  the  taking  thereof,  and  the  name  of  him  by  whom 
such  bail  shall  be  transmitted ;  and  also,  in  the  King's  Bench  and 
Exchequer,  the  name  of  the  attorney  for  the 'defendant:  And  the 
plaintiff's  attorney  shall  be  at  liberty  to  repair  to  the  commissioner^^ 
Dook,  for  the  names  of  the  bail,  to  the  end  that  he  may  inquire  of  the 
sufficiency  of  them ;  and  if  they  are  found  insufficient,  he  may  ex- 
cept against  them^  within  twenty  days  after  the  said  bail  is  trans- 
mitted, and  notice  to  the  plaintiff  or  his  attorney  of  the  taking  there- 
of: And  in  that  case,  the  defendant  must  either  put  in  better  bail, 
or  the  cognizors  of  such  bail  must  justify  themselves  in  open  court, 
either  by  affidavit  taken  before  such  commissioner  that  took  the  said 
bail,  or  by  oath  made  in  court,  or  before  one  of  the  judges  of  the 
aaid  courts  respectively .•* 

When  the  bail  already  put  in  do  not  mean  to  justify,  others  should 
be  addtd^  before  a  iudee,  on  the  bail-piece  by  WK,  or  in  the  filacer^ 
book  by  or^naLf  m  the  King's  Bench,  or,  m  the  Ccxnmon  Pleas, 
with  the  filacer  or  his  clerk,  within  the  time  allowed  for  their  justi- 
fication :  apd  if  there  be  not  time  enough,  the  defendant's  attorney 
may  take  out  a  summons,  and  obtain  an  order  for  further  time.* 
The  summons  in  such  case,  if  made  returnable  before  the  time  al- 
lowed for  justifying  bail  has  expired,  will  operate  as  a  stay  of  pro- 
ceedmgs.'   It  seems  that,  generally  speaking,  bail  are  not  in  a  con- 

■  I  IP  ■— ^^^^ 

9  Eaft, 434.  lu  J^arch,  6  W.  k  M.  §  4.  5.  C.  P.  1  Bort 

1  Price,  S.  188,  9.  Man.  Ex.  Pr.  }  06, 7.  in  :S§ac, 

7  Dunif.  he  East,  C6.  «  1  Cromp.  64^  5.  88,  &«. 

*  H.  T.  8  W.  fli.  r«y.  3,  §  4,  5.  K.  BR.  f  S  Taunt  «40. 
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dition  to  make  any  motion  to  the  court,  until  thej^  have  justified.* 
And  when  bail  are  exctpted  to,  they  are  considered  as  no  bail,  unless 
they  justify  ;**  and  if  they  do  not  justify,  the  court  will  order  their 
names  to  be  struck  out  of  the  bail-piece ;®  But  until  this  be  done, 
they  are  liable  to  be  proceeded  against  :*  And  if  it  be  not  done,  until 
after  proceedings  have  been  had  against  them,  they  must  pay  the 
costs  of  such  proceedings.*  It  should  also  be  observed,  that  one 
[*283]  who  is  oail,  being  interested,  cannot  be  a  witvuss  in  the  cause 
for  his  principal :  and  therefore,  if  the  defendant  be  likely  to  have  oc- 
casion to  examine  one  of  his  bail  as  a  witness,  he  must  make  an  afli- 
davit  that  such  bail  will  be  a  material  witness  for  him  in  the  cause  f 
and  thereupon  move  the  court  for  a  rule  to  shew  cause,  why  his  name 
should  not  be  struck  out  of  the  bail-piece,  on  adding  and  justifying 
another  in  his  stead ;  which  the  courts  will  order,  on  an  affidavit  of 
service,  if  no  sufficient  cause  be  shewn  to  the  contrary •* 

Previous  to  the  justification  of  bail,  there  shoulcf  be  a  notice^  set- 
ting forth  that  the  bail  already  put  in  will,  on  a  certain  day,  justify 
themselves  in  open  court  ;^  or  that  one  or  more  persons  will  be 
added,  and  justify  themselves  as  good  bail  for  the  defendant.'  If  the 
bail  were  put  in  before  a  commissioner,  the  notice  should  express 
that  they  will  justify  themselves  hy  affidavit  :^  And  where  the  de- 
fendant IS  a  prisoner,  it  may  be  given  by  a  new  attorney,  without 
an  order  for  changing  the  attorney  before  employed.*  In  the 
King's  Bench,  where  the  bail  already  put  in  intend  to  justify,  me 
day's  previous  notice  of  justification,  or  notice  for  the  next  day,  is 
deemed  sufficient  ;"*  unless  Sunday  intervene,  and  then  nodce  must 
be  given  on  Saturday  for  Monday.  But  where  other  bail  are  added 
to  those  already  put  in,  there  must  be  two  days  previous  notice  of 
justification,  one  inclusive  and  the  other  exclusive,  as  McfodoyfoT 
.Wtdntsday^  &c.  In  the  Common  Pleas,  two  days  notice  of  jus- 
tification must  be  given,  as  well  where  the  bail  already  put  in  intend 
to  iustify,  as  in  the  case  of  added  bail.®  And  Sunday  is  not 
reckoned  a  day  for  this  purpose :  therefore  notice  of  added  bail.on 
Saturday  for  Mmdm/  is  not  sufficient.^  If  the  time  allowed  for 
justifying  expire  on  a  day  in  term,  which  happens  to  be  Midsummer 
day,  or  atiy  other  holyday  when  the  court  does' not  sit,  the  notice  of 
justification  should  be  for  the  day  they  ouffht  to  justify,  to  prevent 
an  assignment  of  the  bail  bond  ;  and  the  bail  may  justify  the  next 
day,  as  a  matter  of  course.*"  When  bail  above  is  put  in,  and  excep- 
tion entered  in  vacation,  the  defendant's  attorney,  in  the  Kio^s 
[*284]  Bench,  must,  within /(mr  days  after  the  exception,  give  notice  of 
justification  for  the  first  day  of  the  next  term;  or  the  j^aintifif  may 

«  7  Durnf.  h  EsBt,  ^6.  k  Id  ^  ^ 

1>  7  Enst,  580.  1  1  Chit.  Rep.  291.  and  see  id,  88.  329. 

c  Say.  Rtp.  58.  1  WiU.  337.  S.  C.  m  m^^A/  v.  f^..  H  15  Geo.  UI.  K.  B. 

d  Suy.  Rep.  ;'.08,  9.  1  T«unt.  427.  «  Per  Our.  M.  il  Gt-o.  llL  K.  B.  9  East, 

c  1  B!ac.  Rt'p.  462.  4  Bur.  2107.  7  East,    435.  1  Chit.  Rt-p.  308. 


531. 

f  Bi^rnt't,  69, 

S  Whculcy  V.  Feamlevy  E.  33  Geo.  III.  C. 
P.  Imp.  C.  P.  185 

b  Ap^jenc!.  Chop.  XI.  %  20. 

i  irf.421,2. 


0  Bki-i  (8,  82.  88.  2  Bos.  k  Pul.  .30.  1 
Mttitil).  322. 

P  Case  of  Ov^-r^on'k  hail,  M.  26  Goo.  IIL 
K.  B.  Imp.  K.  B.  199,  200.  B-rii«^8,  303. 
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take  an  assignment  of  the  bail  bond:'^  It  is  not  necessary  howeveti 
that  the  same  bail  should  justify ;  the  rule  ,jQf  court^  requiring,  that 
if  the  exception  be  entered  in  vacation,  and  notice  thereof  given.  tUe 
bail  ptit  in,  or  other  additional  bail,  shall  justify  on  the  first  day  of 
the  subsequent  term  :  and  therefore,  where  bail  were  excepted  to  jya 
vacation,  and  the  defendant  ga  ve^bur  days  notice  of  justification  for  tjte 
first  day  of  the  next  term,  but  two  days  before  that  time  gave  notice 
of  added  bail,  the  court. of  King^s  bench  held,  that  the  latter  bail 
were  entitled  to  justify.*^ .  In  the  Common  Pleas,  notice  of  iustifi- 
cation  may  be  given  at  any  time  in  vacation,  so  as  there  oe  two 
days  notice  before  the  first  day  of  die  next  term  :*  And  in  that  court, 
izDO  days  notice  of  bail  is  not  required  on  an  attachment,  but  reason* 
able  notice  is  sufiicienL' 

The  notice  of  justification  of  bail  must  be  personally  served,  either 
upon  the  plaintiff's  attorney,  or  upon  some  clerk  or  servant  in  his 
office/  ITiis  notice  must  have  oeen  formerly  served  before  ten 
o'clock  at  night,  in  the  King's  Bench  f  or  nine  o'clock  at  night,  in 
the  Common  rleasJ  And  in  the  former  court,  is  was  holden,  that 
an  afiSdavit  that  the  office  door  was  shut,  and  the  notice  left  there, 
before  ten  o'clock  at  night,  would  not  suffice  ;**  unless  the  plaintiff's 
attorney  had  afterwards  acknowledged  the  receipt  of  iu\  but  where 
notice  of  bail  was  served  in  due  time,  by  leaving  it  at  the  office  of 
the  plaintiff's  attorney,  who  returned  it  the  next  day  in  a 
letter,  saying  that  he  should  not  accept  the  notice,  because  he 
had  taken  an  assignment  of  the  bail  bond,  but  the  letter  did  not 
state  the  time  when  the  notice  was  received,  this  was  deemed  a 
sufficient  acknowledgment  to  render  the  service  of  the  notice  effec- 
tuaL^  And  now  it  is  a  rule  in  both  courts,'  that  "  every  notice 
for  justifying  bail  in  ©cr^on,  shall  be  served  before  eleven  o'clock  in 
the  forenoon  of  the  day  on  which,  according  to  the  present  practice, 
*such  notice  ought  to  be  served ;  except  in  case  of  an  order  of  [*285] 
the  court  for  further  time,  in  which  case  it  shall  be  sufficient  to  serve 
the  notice  before  three  o'clock  in  the  afternoon  of  the  day  in  which 
such  order  shall  be  granted  :  and  in  all  the  cases  aforesaid,  the  affi- 
davit shall  specify  the  time  of  day  at  which  such  notice  shall  be 
served." 

The  court  in  which  bail  are  added  and  justified  in  the  King's 
Bench,  (commonly  called  the  bail  court,)  is  now  usually  holden 
before  one  of  the  judges  of  that  court,  in  the  duchy  chamber,  in  pur- 
suance of  the  statute  57  Geo.  III.  c.  11.  by  which  any  one  oi  the 
judges  is  authorized,  when  occasion  shall  require,  to  sit  apart  from 
the  other  judges  of  the  same  court,  in  some  place  in  or  near  to  West- 
minster hall^  tor  the  business  of  adding  and  justifying  special  bail, 
in  causes  depending  in  the  same  court,  whilst  others  of  the  judges 

•  9  Eait,  434. 1  Sel.  Pr.  164.  accortl.  100. 394. 
lbR.E.50ean.K.B.  i /</.  77.  100.294. 

•  1  Chit  Bep.  4.  k  M  77.  (fi).  per  ffolf^d,  /.  bat  see 
4  Barnct,  101.  3  Taunt.  234. 

eftBlac;  li«p,lllO.  1  K.  T.    59.   Geo.  HI.  K.  B.  2  Barti.  ^ 

t\  Chit.  Rep.  78.  Atd.  818. 1  Chit  Rep.  756.  K.  M.  60  Gea 

Id  77.  (a).  Pe9t,  520,21.  lU.  C.  P.  1  Brod.  ^  Bins.  469. 

k  1  Chit  Rep.  78.*aod  see  id.  76.  (a).  79, 
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ore  at  the  fiame  time  proceeding  in  the  dispatch  of  the  other  business 

K  of  the  same  court  in  oon/c,  in  its  usual  place  of  sitting  for  that  pur* 

tpose  in  Westminster  hall  ;   and  the  proceedings  so  had  by  and 
before  such  one  of  the  judges,  so  sitting  apart  for  those  purposes,  are  ^  I 

made  as  good  and  enectual  in  the  law,  to  all  intents  and  purposes,  Jj 

as  if  the  same  were  had  before  the  court  assembled  and  sitting  as  *v| 

usual,  in  its  ordinary  place  of  sitting  in  Westminster  hall* 

It  was  formerly  a  rule,'  made  in  conseqqence  of  the  obstruction  of . 
access  to   Westminsitr  hall  during  Mr.    Hastin^sU  trial,  that  the 
court  of  King's  Bench  should  sit  in  SerjeanCs  Inn  hall^  every  morning 
during  term,  from  half  past  eight  o'clock  till  /en,  for  the  purpose  of  I 

taking  justifications  of  bail,  and  hearing  motions  of  course,  and  dis- 
charging insolvent  debtors ;  and  that  it  should  adjourn  on  Mondays^  ' 
fridoyM  and  SaJturdaus^  from  Serjeants  Inn  to  Westminster  hallf 
to  transact  the  usual  ousiness,  except  the  justifying  of  bail  and  dis- 
chardnginsolvent  debtors,  which  business  was  directed  to  be  trans* 
acted  entirely  at  Serjeanfs  Inn  hall ;  and  it  was  ordered,  that  the 
bail  should  attend  before  half  past  nine,  and  that  if  they  did  not,  ' 
they  should  not  be  permitted  to  justify.    Tliis  rule  was  repealed  by 

"  "^         a  subsequent  one,**  ordering,  that  the  sittings  of  the  court  in  Ser-  •      | 

^  J[*28S']jean(*s  Inn  hall,  should  be  discontinued  ;  and  that  the  business  j 

there  transacted,  should  be  done  m  the  court  of  King^s  Bench  at 
Westminster,  where  one  of  the  judges  would  sit  during  ter!n4iine,  every 
morning  at  half  past  nine  o'clock,  for  the  purpose  of  taking  the  jus- 
tification of  bail,  and  discharging  insolvent  debtors;  and  it  was 
directed,  that  no  bail  should  be  permitted  to  justify  after  ten  oV^lock :  • 
And  accordingly,  when  the  bail  court  was  established,  Mr.  Justice 
JBayley,  sitting  in  that  court,  directed  it  to  be  understood  in  future, 
that  bail  intended  for  justification,  must  be  in  Westminster  hcUl, 
l)y  half  past  nine  o'clock  in  the  morning ;  and  that  if  the  bail  were 
not  ready,  and  the  papers  delivered  to  counsel  by  ten  o'clock,  no  bail 

f  would  be  taken  afler  tnat  hour.®   When  there  are  but  few  bail,  it  is 

necessary  that  they  should  be  very  punctual  in  the  time  of  their  at- 
tendance; for  if  they  are  not  ready  when  the  judge  takes  his  seat,  he 
wUl  not  wait  for  them  till  ten  o'clock ;  but  when  the  bail  are  ftumer*  £ 

ous,  the  exact  time  of  their  attendance  is  not  so  material:  And  oti 
the  last  day  of  term,  bail  are  still  allowed  to  justify,  as  formerly,  in 
full  court,  at  its  rising,  whether  by  affidavit  or  otherwise.     In  the 

•  Common  Pleas  it  is  a  rule,**  that "  bail  shall  justify  at  the  sitting  of  the 

court  only,  and  at  no  other  time,  except  on  the  last  day  of  term,  when 

,.  bail,  who  may  have  been  prevented  from  attending  at  the  sitting  of 

the  court,  shall  be  permitted  to  justify  at  the  rising  of  the  court." 
And  there  is  a  similar  rule  in  the  Exchequer  f  which  does  not  how- 
ever extend  to  the  justification  of  bail  by  aflSdavit/ 

•  R.  E.  38  G«o.  in.  K  B.  e  R,  E.  56  Qeo.  lU.  in  Scae.  9  Prm,  aST. 

1»  R.  T.  S5  Geo.  111.  K.  B.    This  rale  vm  And  in  Trio;  57  Geo.  IIU  ibe  «oiirt  deaired 

directed  by  a  lub^ieqaent  one,  of  H-  46  Geoi.  tt  mi^^t  be  midentoody  that  tbit  rale  voidd 

m.  K.  B.  to  be  strietljr  attended  to.  in  future    be  peremploriljr  cnfaweA      4 

e  H.  39Gec^  HI.  K.  B.  and  aee  1  Chit  Price,  155. 
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The  justification  of  bail  ia  either  in  person  or  by  ^fiJfaoii:  Wh«F« 
the  bail  are  put  id  before  a  jud^  in  town,  whether  by  bill  or  original^ 
they  must  persandly  appear  m  court ;  or,  by  consent,*  before,  a^ 
judg€  at  his  chambers :  and  in  order  lo  justify  themselves,  must  swear 
.  that  they  are  housekeepers^  or  freeholders,  and,  if  more  than  inoi 
that  they  are  respectively  worth  double  the  sum  sworn  to,  or  10004 
beyond  that  sum,  if  it  exceed  1000/*,^  after  all  their  debts  are  paid,,o]s, 
''^over  and  above  all  debts  or  demands  due  from  them  to  gny  {*387] 
person  or  persons  whatsoever  f  it  not  being  sufficient  for  1^1  to 
swear  they  are  worth  a  certain  sum,  exclusive  of  their  debts«^  Bail 
put  in  before  a  commissioner  must  justify  themselves  in  the  same  man* 
ner,  where  they  live  in  London  or  WtsindnsUr^  or  within  kn  miles 
thereof:^  But  where  they  live  at  a  ereater  distance,  they  may  be 
justified,  widiout  their  personal  attendance,  by  atiidaoiiy  duly  taken 
before  the  commissioner,  of  their  being  houseKeepers,  &c.  ;^  and 
they  may  be  so  justified,  though  the  defendant  has  been  arrested  in 
London^  m  a  town  cause.^  The  affidavit  of  justification  mu^t  state  the 
addition  of  the  de^e  or  mystery,  as  well  as  the  names  and  places 
of  residence  of  the  bail ;''  and  it  is  usually  annexed  to  the  bail^piece, 
and  a  copy  of  it  delivered  to  the  plaintiiPs  attorney,  at  the  time  of 
giving  hmi  notice  of  the  bail-piece  being  filed  ;  after  which^  if  an  ex- 
ception be  entered,  which  seldom  happens,  the  affidavit  must  be  pro- 
duced and  read  in  court  as  a  justification,  upon  notice  given  thereof^ 
and  an  affidavit  of  the  service  of  such  notice* 

When  the  bail  are  to  be  justified  in  court,  an  affidamt  must 
be  made  of  the  service  of  notice  of  justification  f  which  should  be 
properly  entftled,^  and  state  the  manner  in  which  the  notice  of  jus- 

« cation  was  served*'  This  affidavit  is  delivered  to  counsel  in  the 
ng's  Bench,  or  a  Serjeant  in  the  .Common  Pleas,  with  an  indorse- 
ment thereon,  to  move  to  justify  the  bail :  and  at  the  time  appointed 
by  the  notice  of  justification,  they  are  allowed  to  justify,  if  present, 
as  a  matter  of  course ;  unless  they  are  apposed  by  counsel  virod  voct^ 
or,  if  taken  before  a  commissioner,  upon  cross  affidavits."^  If  bail  are 
to*  be  added,  they  ought  to  attend  for  the  purpose,  in  the  King's 
Bench,  before  the  judge  goes  into  the  bail  court,  otherwise  they  are 
themselves  delayea,  and  tlie  business  is  impeded  ;  and  care  should 
be  taken,  in  actions  by  frt7/,  to  have  the  baiUpiece  in  court,  othcr- 
^^vise  the  bail  cannot  justify :  In  actions  by  original^  the  filacer  [*288] 
aittends  with  his  book.  In  the  latter  court,  opposition  to  bail  must  be 
before  justification ;  and  a  mistake  of  counsel,  in  not  opposing  in  time, 
will  not  be  a  ground  for  bein^  afterwards  permitted  to  examine 
them*''   So,  in  the  Common  Pleas,  if  bail  justify,  witliout  the  ob- 

a  6  Mod.  34.  R.  £.  5  Geo.  U.  rv^.  1.  (p),  £.  5  Geo.  U.  Reg^y  (6).  K.  B.  and  tee  Ap- 

K.  B.  peiii).  Chap.  XI.  §  SS. 

b  R.  M.  51  Geo.  IIL  K.  B.   C.  P.  $>  Er-        th  Price,  13. 
dieq.  ./hue,  TIB,  6.  '  hi  Chit.  R«ip.  t92. 

«R.T.8W.nL  Retr.S,^  6.  (c).  R.  E.        I  Append.  Chap.  XI.  §»,  4. 
6Gea  R  Reg;  1.  (6).  K.  B.  K.  E.  S3  Geo.        k  1  ChH.  Rep.  1. 
n.  «M  iSmc  Man.  £s.  Append.  «I7.  I  Jd43.  77,  8,  9.  100.    And  ••  to  the 

d  4  Taunt.  704.  mode  ot  aervice,  tee  ante,  384,  5. 

•  Stot.4^5W.4*M.e.  4.§3.  m  Append.  Chap.  XL  4  S6. 

f  id  S3.  R.  T.  8  W.  ni.  Reg,  3.  §  5.R.       n  1  Chit  Rep.  83. 
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Since  the  making  of  the  above  statute,  spec^l  bail  maj  be  put  in 
before  a  ludge  in  town,  a  commissioner  in  the  cowitry,  or  a  iudge  of 
nasize  in  nia  circuit.  In  the  King^s  Bench,^  they  are  put  in,  before  a 
jadge  in  town,  at  his  chambers :  and  in  acUons  by  bill,  their  recogni- 
zance  is  taken  by  the  judge's  clerk,  on  a  6ai/-inece^  made  out  by  the 
defendant's  attorney,  and  stamp4^  with  a  half  crown  stamp  ;^  stating 
the  term,  the  county  into  which  the  writ  issued,^  and  the  names  of  the 
parties,  together  with  the  names  and  additions  of  the  bail,  and  the 
8un\  sworn  to.  In  actions  by  original^  in  the  King's  Bench,  special 
bail  are  put  in  before  a  judge  in  town,  with  the  jUactr  or  his  clerk, 
who  enters  it  of  the  coimty  into  which  the  capias  issued^  the 
defendant's  attorney  first  making  out  and  delivering  to  him  a  note 
in  writing,  answering  to  the  bail-piece  by  bill  :^  And  bail  must  like* 
^ilise  be  put  in  in  that  county,  on  a  testatum  capias  J  But  where  the 
defendant  had  been  arrested  on  a  testatum  capias  from  Middlesex 
to  Kent  J  and*  bail  was  put  in  in  the  latter  county,  Kent  being  inserted 
in  the  bail-piece,  but  in  the  margin  these  words,  ^  Testatum  from 
MAdUsex^  the  court  held,  that  the  notice  in  the  margin  made 
it  regular*'  The  recognizance  of  bail  by  hill  in  the  King's  Bench, 
if  taken  iefore  judgment,  is  general,**  that  if  the  defendant  be  con- 
demned in  the  action,  he  shall  satisfy  the  costs  and  condemnation- 
money,  or  render  himself  to  the  custody  of  the  marshal ;  or  that 
£*275J  the  bail  will  pay  the  costs  and  condemnation  money  for  him :» 
And  the  bail-piece  is  left  at  the  judge's  chambers,  until  the  bail  are 
perfected*  By  original^  the  recognizance  is  taken  in  a  pcnaltv  or 
sum  certain,  being  double  the  amount  of  the  sura  sworn  to,^  or 
one  thousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand 
pounds:'  Ana  where  bail  is  put  in  after  judgment,  the  recogni- 
zance is  taken  in  double  the  amount  of  the  sum  recovered.™ 

In  the  Common  Pleas,  bail  should  be  put  in  with  the  filacer  of  the 
county  into  which  the  capias  issued,"  who  attends  to  take  them  at  the 
judge's  chambers ;  and  on  being  furnished  with  an  abstract  of  the 
writ,  and  the  names  and  additions  of  the  bail,  he  will  make  an  entry 
thereof  in  a  book  kept  for  that  purpose  f  or  bail  may  be  taken,  in  the 
absence  of  the  filacer,  on  stamped  parchment,  upon  bringing  a  true 
abstract  of  the  writ.>  The  entry  of  bail  in  the  filacer's  book  is  of  the 
term  generally,  which  of  course  relates  to  the  first  day  of  it :  and 
therefore,  in  an  action  on  a  bail  bond,  if  the  issue  depend  on  the  date  i 

of  the  appearance,  the  court,  upon  an  application  by  the  plaintiff,  vail  j 

Order  the  day  of  appearance  to  be  entered  in  the  filacer's  book;  I 

although  issue  has  been  already  joined  on  the  plea  of  cwnperuit  ad 
4iem^^    Formerly,  the  defendant,  in  the  Common  Pleas,  might  have  | 

t 

•  Append.  Chap.  XI.  §  6.  k  2  BuUt.  232.  Cro.  Jac  449.  64o.  Cro,  ^\ 

b  Stat  48  Geo.  III.  c  149.   Sched.  PwtU.  Car.  481.  «  S«lk.  564.  .  ^ 

%  UI.  55  Geo.  HI.  e.  184.   Si:hed.  Part  U.  §       1  Append.  Chap.  XL  ^  8. 

III.  liTrTc,  l«l,^ 

e  7  Dunif.  k  East,  96.  I  R.  M«  51Ge«.  Ifl.  K.  JB.  13  BaM,  62. 

d  1  Chit.  Rep.  ^37.  mJTttf  t.  Stanfn,  H.  55  Geo.  III.  K.  B. 

^  Tr>e,  W,  «.  Append.  Chap.  XI.  ^ 6.  n  R  T.  I  W.  k  M.  r«;f .  1  C.  P.  2 Btac 

f  1  East,  603. 1  Boa  k  Pni.  516.  SMoore,  Rep.  1061.^Boa.  k  Pu]..'il«.3  Moore,  T6. 

t6.  and  aee  Barnes,  63.  B»  H.  2Z  Geo.  III.        o  Append.  Chap.  XI.  §  7. 

CR  p  J>raftee,  H.  8  Geo.  Jl.  §  3«  C.  P. 
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entered  into  the  recognizance  of  bail  ttimself ;  and  in  that  case  he  was 
bound  in  douhk  the  sum  sworn  to,  and  each  of  the  bail  in  the  single 
sum  only  f  but  now,  by  a  late  rule,^  "  in  all  actions  requiring  b^, 
the  defendant  shall  not  be  permitted  to  enter  into  the  recognizance  ; 
but  the  bail  shall  each  of  them  enter  into  a  recognizance,  in  double 
the  sum  sworn  to,  or,  by  a  subsequent  rule,'  one  thousand  pounds 
beyond  that  sum,  if  it  exceed  cne  ihofoscmd  pounds:  And  at  the 
time  of  putting  in  special  bail,  in  all  the  courts,  the  plaintiff's  attor^^ 
ney  should  deliver  to  the  officer  with  whom  it  is  put  in,  a  memo*, 
randum  or  minute  of  his  warrant,  duly  stamped.' ' 

♦Before  a  commissioner  in  the  country,  a  bail-piece  is  made  [*276l 
out  in  the  King's  Bench,*  whether  the  action  be  by  6i7/or  original^  and 
the  recognizance  taken  thereon,  in  the  same,  manner  as  in  town, 
where  the  action  is  by  hill/  In  the  Common  Pleas,  the  recognizance 
is  taken  on  a  bail-piece,«f  in  a  simi  certain  ;•*  And  where  the  defendant 
had  been  arrested  in  the  county  palatine  of  Lancaster^  upon  a 
testatum  capias  from  London^  and  it  appeared  on  the  face  of  the 
bail-piece,  that  they  had  been  put  m  at  Lancaster^  the  court 
held,  that  the  bail-piece  was  wrong,  and  that  it  should  have  been 
taken  as  upon  a  testatum  from  London  into*  the  county  palatine.* 
In  both  courts,  an  affidavit  of  the  due  takirit  of  the  ban  should 
be  made,  either  before  the  judge  to  whom  the  bail-piece  is  trans- 
mitted, or  before  a  commissioner  for  taking  affidavits;''  which  af- 
fidavit is  in  general  made  before  a  commissioner,  (not  being  the 
person  who  took  the  bail,)  and  annexed  to  the  bail-piece :'  but  no 
iiuch  affidavit  is  necessary  upon  the  transmission,  when  the  bail  is 
taken  by  a  judge  of  assize  in  his  circuit.  The  rules  of  court  require 
the  bail-piece  to  be  transmitted  to  the  chief  justice,  or  other  judge 
of  the  court  of  King's  Bench,  in  eight  days,  if  taken  within  forty 
miles  of  London  or  Westminster^  or,  if  taken  above  that  dis- 
tance, in  fifteen  days  after  the  taking  thereof;  and  in  the  Com- 
mon Pleas,  the  bail,  if  taken  within  forty  miles  of  London^  should 
be  transmitted  within  ten  days,  or  if  taken  above  that  'distance, 
within  twenty  days  after  the  taking  thereof  f"  unless  all  the  judges  arc 
on  their  circuits,  and  then  as  soon  as  any  one  of  them  is  rctumed." 
But  it  is  said,  that  notwithstanding  these  rules,  the  bail-piece 
must  actually  be  filed  with  one  of  the  judges,  on  the  sixth  day 
after  the  return  of  the  writ  in  the  King's  feench,  or  the  eighth  day 
in  the  Common  Pleas,  or  the  bail  bond  may  be  assigned.**  And  where 
the  action  is  by  original^  in  the  King's  Bench  or  Common  Pleas,  the 
*bail-piece  bemg  transmitted  and  allowed  by  the  judge,  should  [*277] 
be  filed  with  the  filacer  of  the  county  where  the  action  is  laid.P 

»  K.  10  Jfcr.  5  W.  &  M.  ^  1.  C.  P.  1  •    h  Append.  Chap.  XI.  §  14. 

Bof.  A-  Pul.  306,  7.  i  3  Moore,  76. 

b  It  £.  36  Oea  III.  C.  P.  1    Bot.    4-  k  K.  T.  8  W.  llf.  §  ^  K.  B.  R.  10  Mnrch, 
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scription  of  bail,  in  the  notice  of  justification,  is  waived  by  the 
plaintiff's  having  excepted  to  them  ;  as  he  must  have  seen,  when  he 

entered  his  exception  m  the  filacer's  book,  where  the  bail  lived,  so 
as  to  give  him  an  opportunity  of  enquiring  after  them.*    When  there 
is  a  wrong  christian  nai^e  in  the  notice  of  iustification,  the  bail  court 
will  allow  tim^  to  amend  and  justify  :^  And  where,  in  bail  by  affidavit, 
[*S91]  the  names  of  the  bail  were  omitted  in  the  notice  of  justification, 
through  the  neglect  of  the  attorney  in  the  country,  the  court  gave 
iwo  days'  time  to  serve  fresh  notice,  there  being  no  suggestion  that 
the  omission  was  for  the  purpose  of  delay .^     But  the  bail  court  will 
not  allow  time  to  correct  a  misnomer,  in  tne  notice  of  justification  of 
bail  by  habeas  corpus/^     In  the  Kinff^  Bench,  notice  of  justification 
by  three  bail,  has  been  holden  good  f  but  notice  that  A,  B  &  C,  or 
two  of  them,  will  justify,  is  irregular  in  that  court  f  though  it  is 
otherwise  in  the  Common  Pleas.^    And,  in  the  latter  court,  special 
bail  are  allowed  to  justify,  although  they  did  not  actually  become 
bail,  before  the  notice  for  their  justification  was  delivered  to  the 
plamtiflTs  attorney  or  agent.'*    It  has  been  already  shewn,  in  what 
manner  the  notice  of  justification  should  be  served :'  and  if  the  afiSr 
davit  of  service  be  defective,  the  bail  will  be  rejected ;  unless  time  be 
asked  by  counsel  to  rectify  the  mistake,  which  is  in  general  granted, 
on  condition  of  putting  the  plaintiff  in  the  same  situation  as  he  would 
have  been  in,  if  the  mistake  had  not  happened.     Indeed,  this  is  quite 
a  matter  of  course,  if  the  bail  be  not  opposed,  and  the  objection  arise 
from  a  mere  mistake  or  clerical  error,  as  where  the  affidavit  of  ser- 
vice is  not  properly  entitled.''     And  where  there  were  too  different 
notices  of  justification,  one  being  of  added  bail,  and  the  affidavit  of 
service  did  not  designate  which  of  the  notices  had  been  served 
on  the  plaintiff's  attorney,  it  was  holden,  that  the  affidavit  was  de- 

.  fective,  and  must  be  amended  and  re-sworn,  before  the  bail  could 
justify  J  An  affidavit  however,  of  the  service  of  notice  of  justification, 
wherein  the  deponent  was  described  by  mistake  as  agent  for  the 
plaintiff'^  instead  of  the  defendant^  was  allowed  to  pass  con- 
ditionally, provided,  bef6re  the  rule  for  allowance  should  oe  drawn 
up,  a  fresh  affidavit  .was  filed,  in  which  the  mistake  should  be  cor- 
rected."* • 

Fourthly,  When  bail  are  taken  before  a  commissioner,  they  maybe 
opposed,  on  account  of  a  defect  in  the  affidavit  of  justification  :  •  And 
[*292]  an  affidavit,  stating  the  names  and  places  of  residence  of  the  bail, 
vrithout  the  addition  of  their  degree,  has  been  deemed  msufficient  f 
but  time  was  allowed  to  amend  the  affidavit :"  And  the  like  induleence 
was  given,  where  one  of  the  bail  was  named  Uoyd^  with  a  double  U 

Lin  the  affidavit  of  jus- 
same  persons  are  bau  in 


in  the  notice  of  bail,  and  Loyd  with  a  single  L  in  the  affidavit  of  jus- 
tification.**   In  the  King's  Bench,  where  the 


«  1  Tanut  17, 18.  660.  R.  M.  18  Gea  III.  C.  P.  1  H.  BbK. 

h  1  Chit.  Rep.  351.  (a).  291*  c9rUra. 

c  1  Chit.  Rep.  351.  '   i  Ante,  284,  5. 

A  Id.  76,  kl  Chit.  Rep.  I. 

«  Utf^  S6.  Forrest,  138.  JrUe,  270.  1  Id.  43. 

r  Lofn,  26.  m  Id.  406.  (a).                                          ' 

8  2  Blao.  Rep.  1 122.  -             n  1  Chit.  Itep.  293. 
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more  actions  tlian  one,  it  is  sufficient  for  them  to  swear,  in  the  affidavit 
of  justification  in  each  action,  that  they  are  worth  double  the  amount 
of  the  sum  sworn  to  in  that  action,  after  payment  of  all  their  just 
-debts  ;*  but  in  tl^e  Common  Pleas,  each  affidavit  ought  to  state,  that 
they  are  worth  double  the  amount  of  the  debts  in  all  the  actionsi 
wherein  they  offer  to  become  bail  ;**  unless  where  actions  are  brought 
against  different  parties,  on  the  same  bill  of  exchange  or  promissory 
note :®  And,  in  the  Exchequer,  where  one  indorser  had  become  bail 
for  another,  on  the  same  bill,'  and  both  of  them  were  also  bail  in  other 
actions,  the  court  held,  that  they  ought  to  swear  themselves  worth 
double  the  sum  sworn  to,  over  and  above  all  their  just  debt£^  and  the 
sums  for  which  they  had  justified  in  the  other  actions ;  and  the  bail, 
who  was  an  indorser,  should  also  have  included  in  his  affidavit,  the 
amount  of  the  bill  on  which  the  action  was  brought.^  An  affidavit 
of  justification  of  country  bail  must  state,  in  the  jurats  the  place 
at  which  it  was  sworn  f  but  time  will  be  allowed  to  amend  the 
defect.* 

Pifthly,It  is  a  good  ground  for  opposing  bail,  that  he  is  an  attor- 
ney, or  attorney^  clerk  ;*"  or  a  sheriff's  officer,  or  bailiff,'  or  other 
Person  concerned  in  the  execution  of  process  ;*"  or,  in  the  Commoa 
leas,  that  he  is  a  peer  of  the  realm,  or  member  of  the  house  of  Com- 
mons.«f  And  where  one  of  the  bail  was  an  attorney,  the  bail  court 
refused  time  t6  add  and  justify  another ;  holding,  that  the  defendant 
ought  to  have  known  that  circumstance,  before  notice  was  given.** 

*Sixthlv,  It  is  a  rule  in  the  Common  Picas,'  and  has  become  [*293] 
the  settled  practice  of  the  King's  Bench,''  that "  no  person  shall  be  per- 
mitted to  justify  ftimseft  as  good  and  sufficient  bail,  if  he  shall  have 
been  indemnified  for  so  domg,  by  the  attorney  concerned  for  the  de- 
fendant." Under  this  rule,  the  court  of  Common  Pleas  rejected 
bail,  who  had  received  a  verbal  promise  of  indemnity  from  tne  de- 
fendant's attorney ;  though  they  allowed  the  defendant  time  to  put  in 
fresh  bail :'  And  bail  have  also  been  rejected,  who  did  not  know  the 
defendant ;™  or  had  been  bail  before,  l)Ut  did  not  know  in  how  many 
actions,  or  for  what  sums.''  But  it  is  no  objection  to  bail,  that  they 
are  indemnified  by  a  third  person  :**  And  it  seems,  that  the  circum- 
stance of  not  knowing  the  defendant,  being  only  a  mark  of  suspicion,^ 
may  be  explained  away.  So,  it  is  no  objection  to  bail,  that  they  are 
liable  as  indorsers  of  the  bill  of  exchange  on  which  the  action  is 
brought.P  But  a  bail  was  rejected,  who  haa  been  bail  to  the  sheriff  in 
a  former  action,  and  not  excepted  to,  it  appearing  that  his  property 
was  not  sufficient  for  both  actions  ;*>  though  lime  was  allowed  to  add 
and  justify  another  bail.*i  It  has  been  doubted,  in  the  Common  Pleas, 

•  Per  Grote^   S.  after  referrhifr  to  the       b  t  Cliit  Rep.  8. 
Matter,  M.  42  Oea  IQ.  K.  B.  1  Chit.  Rep.        i  U.  H.  37  Geo.  IH.  C.  P. 

303.  k  Pre$ton  v.  Bindley^  M.  24  GeOb  HI.  K.  B. 

b  3  Boa.  &  Pal.  39.  1  1  Boa.  4>  Ptil.  103 

c  7  I'annt.  324  1  Moore,  29.  S.  C.  and       mPer  Citr.  M.  26Gca  m.  K.  B. 

lee  1  Chit.  Rep.  306.  (a)«  n  Loffl,  72. 194. 

d3  Pliae,  261.  and  tee  1  Chit  Rep.  506.        a  1  Boa.  4r  Pol.  21. 

|0).  P  2  Boa.  4>  Pill.  fi96.  1  Chit.  Bep.  227. 

•  1  Cbit  Rep.  495.  and  aes  id.  (au  905. 
tAfOe^VtO,  4 1  Chit.  Rep.  287. 
B^^nie,  271. 
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whether  it  is  a  sufficient  objection  to  bail^  that  he  lives  within  the' 
Verge  of  the  court  ;^  but  it  seems  that  this,  without  other  suspicious 
circumstances,  such  as  his  being  much  in  debt  and  the  like,  is  not 
SuflScient.* 

•  Seventhly,  One  of  the  principal  objections  to  baiHs^  that  they  are 
not  housduepers,^  or  freeholders%  And  bail  cannot  justify  as  a 
housekeeper,  in  respect  of  a  house  which  he  has  taken,  if  prevented 
from  obtaining  possessioh,  by  a  death  in  the  family  of  the  former 
tenant^  or  who  has  ceased  to  be  a  housekeeper,  since  he  agreed  to 
.  become  bail  f  nor  the  occupier  of  a  tap  connected  with  a  tavern,  the 
license  being  taken  out  hi  the  name  of  the  tavern  keeper  f  nor  the 
[*294]occupier,  under  a  lease,  of  every  room  in  a  house  except  one, 
which  is  reserved  for  his  landlord,  who  pays  the  taxes  -J  And  bail  was 
rejected,  who  had  rented  a  house,  and  underlet  the  same  to  another, 
who  paid  the  taxes^  and  let  the  first  floor  to  the  bail ;  but  the  landlcn-d 
refusmg  to  accept  the  undertenant^  the  rent  for  the  whole  house  was 
paid  by  the  latter  to  the  bail,  who  paid  it  over  to  the  landlord*''  If  the 
pail  however  are  housekeepers,  the  rent  of  their  houses  is  immaterial, 
though  it  be  under  ten  pounds  f  nor  is  it  necessary  that  they  should 
have  been  assessed  to  the  poor'^s  rate  :^  though  bail  have  been  re- 
jected, for  not  paying  arrears  of  A^tVigV  taxes^*  In  the  Common  Pleas, 
the  court  albwed  a  person  to  justify  as  bail,  in  respect  of  a  house 
kept  by  him  and  his  partner,  who  carried  on  business  therein,  where 
the  rent  and  taxes  were  paid  by  them  jointly,  and  his  partner  resided 
in  the  house,  though  he  lodged  himself  at  a  considerable  distance 
therefrom :™  And  m  that  court,  the  plaintiff  may  waive  the  qualifica* 
tion  of  the  bail  bemg  housekeepers,  &c.  iit  whicli  case  they  only 
"swear,  in  justifying,-  to  the  amount  of  their  property."  In  the  Exchc* 
quer,  a  person  employed  by  the  commissioners  in  the  repair  of  water- 
works, who  was  allowed  a  house  to  live  in  during  the  period  of  his 
employment,  for  which  he  paid  no  rent  or  taxes,  was  permitted  to 
justify  as  bail.®  Where  a  bail  has  ceased  to  be  a  housekeeper,  atthe 
time  he  com^^s  up  to  justify,  the  bail  court  will  give  time  to  add 
and  justify  Another   m   his  stead  :P  But   where  notice  had  been 

fiven  of  baiL  one  of  whom  was  notoriously  not  a  housekeeper,  and 
ad  refused  to  become  bail  on  that  ground,  after  he  had  agreed  to  do 
so,  the  bail  court  refused  time  to  add  and  justify  another*^ 

Eiehthly,  It  is  a  good  objection  to  bail,  that  they  are  not  re* 
specUvely  worth  double  the  adiount  of  the  sum  sworn  to,  or  one  thou* 
sand  pounds  beyond  that  siun,  if  it  exceed  one  tiiousand  pounds, 
after  payment  of  all  their  debts.  To  this  head  may  be  referred  banh^ 
rupU^  who  have  not  obtained  their  certificates,*^  or  such  as  have  been 
twkt  bankrupts,  and  not  paid  fifteen  shillings  in  the  pound  under 
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^€  seccmd  commksion,*  and  insohent  debtors,  discharged  under  the 
statute  53  Geo.  IIL  c.  152.^  So  where  one  of  the  baa  admitted  on 
exanunation,  that  he  was  a  certificated  bankrupt,  but  had  since  been 
arrested,  and  could  not  remember  how  often,  but  admitted  that  it  ip'as 
at  least  six  times;  the  court  rejected  both,  and  would  not  grant 
further  time  to  add  and  justify  other  bail :®  And  a  bail  was  not  per- 
mitted to  justify,  who  Imd  recently  been  bankrupt,  and  obtained  his 
certificate,  but  did  not  know  whether  his  estate  had  paid  any  divi< 
dend  f  or  who  could  not  say  whether,  during  the  interval  betwisen 
his  bankruptcy  and  certificate,  he  had  or  had  not  justified  as  bail*! 
But  bankruptcy  is  not  of  itself  an  objection,  when  the  party  has  ob« 
tained  his  certificate  f  and  an  insolvent  debtor,  discharged  under  the 
above  act,  may  be  hail,  after  he  has  paid  all  his  debts.'  In  the  case 
of  bail  by  affidavit,  they  will  not  be  allowed  to  justify,  if  an  affidavit 
be  produced  on  the  pa)t  of  the  plamtiif,  that  they  have  declared  theia> 
selves  to  be  insufficient.^ 

Ninthly,  Foreignera,  it  seems,  are  not  admitted  to  be  bail,  merely 
in  respect  of  property  abroad^  which  is  not  liable  to  the  process  of 
the  court  ;^  though  it  has  be^n  said,  that  merely  having  no  property 
in  England^  is  not  of  itself  a  sufficient  objection,  without  other 
auxiliary  circumstances  :^  And  where  one  of  the  baU  was  a  Portur 
giu9ti  and  owned  a  ship,  which  had  for  two  years  before  traded 
between  London  and  Porhigal^  and  was  then  gone  to  Codir,  fix>m 
whence  she  was  expected  to  return,  and  was  insured  in  London  i  the 
court  of  King's  Bench  permitted  the  bail  to  justify,  although  he  did 
not  swear  to  any  eflfects  in  England^  A  person  resident  in  England 
vas  also,  in  that  court,  admitted  to  be  bail,  in  respect  of  mortgage 
money,  secured  on  an  estate  in  Ireland  :^  And  in  several  late  cases, 
♦bail  were  allowed  to  justify,  in  respect  of  property  partly  in  [*296j 
Ejiglandf  and  partly  abroad."  The  distinction  seems  to  be  between 
foreigntrs^  and  British  subjects  resident  in  this  country :  The  former 
are  not  allowed  to  justify,  in  respect  of  property  abroad ;  but  with  re- 
gard to  the  latter,  it  is  said  that  the  circumstance  of  their  not  having 
pn^rty  in  this  country,  subject  to  the  process  of  the  court,  consti* 
tutes  i>o  objection  tp  their  becoming  bail.** 

Lastly,  it  is  a  rule,  in  the  King^s  Bench,  that  where  there  have 
been  three  notices  of  justification,  and  hoo  changes  of  bail,  they  shall 
not  be  allowed  to  justify,  until  the  plaintifi*  has  been  paid  his  costs  oc- 
casioned thereby,  or   the  defendant's  attorney  has  undertaken  for 

•  MotiHtain  v.  V^Vkint^  M.  21  Geo.  lU.    ami   see  the  case  of  Wehford'§  bail,  M.  57 
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the  payment  of  thenu  But  where,  upon  the  removal  of  a  cause  by 
habeas  corpus  from  an  inferior  court,  three  notices  were  given  of  the 
same  bail,  to  justify  in  vacation,  before  different  judges,  and  the  plain- 
tiff had  incurred  the  expense  of  thru  oppositions,  the  bail  court  held, 
on  their  appearing  to  justify  upon  a  fourth  notice,  that  they  had  no 
authority  to  compel  the  payment  of  the  costs  incurred  m  consequence 
of  the  former  notices ;  though  it  might  be  the  subject  of  an  applica- 
tion to  the  court,  agamst  the  attorney,  for  vexatious  proceedings.*  In 
the  Common  Pleas,  bail  were  not  permitted  to  justify,  till  the  costs 
of  a  former  opposition  were  paid  to  the  plaintin,  though  the  defend- 
^t  was  in  custody.^  But  if  bail  are  opposed  and  rejected,  and  the 
defendant  is  surrendered  on  the  next  day,  he  may  in  that  court  jus- 
tifv  new  bail,  without  paying  the  costs  of  the  former  opposition  :^  And 
where  the  defendant  renised  to  move  that  his  bail  might  justify,  till 
they  had  paid  certain  costs,  the  court  permitted  them  to  justify  on  their 
own  motion.** 

If  the  bail  do  not  attend  to  justify  at  the  time  appointed,  and  no 
further  time  be  given,  they  are  said  to  be  out  of  court.*  But  further 
f*297]  time  is  sometimes  given,  on  the  motion  or  suggestion  of  counsel ; 
And  it  is  a  rule,  in  the  King^s  Bench,'  that  ^  when  a  motion  is  made 
for  further  time  to  justify  bail,  it  must  be  supported  by  an  affida- 
vit of  the  special  facts  alleged  in  excuse  of  the  bail  not  attending 
at  the  time  mentioned  in  the  notice  of  justification;  or  in  case 
further  time  be  given,  upon  suggestion  of  counsel,  then  the  bail  shall 
not  be  permitted  afterwards  to  justify,  unless,  at  the  given  time,  such 
an  affidavit  be  produced  as  before  described.''  The  affidavit  in  such 
case  should  state,  that  the  persons  not  attending  had  promised  to 
become  bail,  and  were  believed  to  be  competent  to  justify  ;*  but  that 
for  some  reason  they  have  not  been  able  to  attend,  or  that  the  reason 
of  their  non-attendance  is  unknowjn  :  And  in  the  latter  case,  it  is  not 
unusual  for  the  judge  in  the  bail  court  to  suspend  giving  time,  till  an 
affidavit,  satisfactorily  explaining  the  non-attendance,  has  been  laid 
before  him.**-  In  the  Common  Pleas,  where  bail  were  put  in  in  time^ 
but  did  not  come  to  justify  pursuant  to  notice,  and  the  defendant's 
attorney  gave  a  new  notice  for  the  next  day,  the  court  permitted  the  ^ 
bail  to  justify,  on  payment  of  the  costs  of  the  first  attendance.'  But' 
in  the  fting's  Bencn,  when  the  court  grant  indulgence  for  a  particular 
day,  to  add  and  justify  bail,  and  the  party  do  not  attend  on  that  day, 
he  cannot  Justify  on  a  subsequent  one,  so  as  to  prevent  proceedings 
on  the  bail  bond,  or  against  the  sheriff,  for  any  previous  default,  wiu- 
out  a  fresh  rule  for  that  purpose."' 

When  an  error  is  discovered  in  the  bail-piece,  or  affidavit  of  cap- 
tion or  justification  of  bail,  or  in  the  service  of  notice  of  justifica- 
tion, the  bail  court,  we  have  seen,^  will  give  time  to  amend :  And 

^  ♦ 
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iurther  time  is !» ^eral  allowed  to  justify,  when  th^re  i$  any  defect 
in  the  notice  of  bail,  or  justification.*^  So  when  bail  are  prevented 
from  justifying)  by  circumstances  happening  after  they  were  put  in, 
as  by  their  subsequent  bankruptcy,*  or  insolvency,*  or  by  their  hav- 
ing given  up  housekeeping,^  &c.  the  court  will  in  general  aOQW  further 
^tmie  to  add  and  justify  other  bail.*^  And,  in  the  Common  Ple^s,  [*S98] 
when  the  court  give  tmie  to  one  of  the  bafl  to  justify  before  a  judge 
at  chambers  in  vacation,  a  judge^s  summons  for  further  time,  return- 
able before  the  original  time  has  expired,  operates  as  a  stay  of  pro- 
ceedings/ But  when  bail  offer  tl^emselves,  and  are  rejected  on  ac- 
count  of  some  perscHial  insufficiency,  existing  at  the  time  they  were 

Sut  in,  as  by  their  being  then  attomies,'  bankrupts,''  or  insolvent 
ebtors,  or  by  their  not  being  then  housekeepers,'  «Lc.  the  court  will 
seldom  allow  time  to  add  and  justify  others.^  And  it  is  a  rule  never 
to  allow  time  to  justify  bail  in  error,^  or  on  a  hahtca  corpus,^ 
on  account  of  the  delay,  except  in  case  of  unavoidable  accident, 
such  as  the  unexpected  ilhess  of  the  bail.  If  the  plaintiff,  on  the 
other  hand,  has  been  taken  by  surprize,  not  expecting  that  the 
bail  intended  to  come  up  to  justiiy,**  or  the  bail  on  examination  give 
evasive  answers,**  or  the  account  given  by  them  of  their  sufficiency  is 
suspicious,!*  the  bail  court  will  in  general  give  the  plaintiff  iiirther 
time  to  enouire  into  their  character  and  circumstances :  And  when 
the  plaintiff  has  been  allowed  time  for  that  purpose,  the  defendant  is 
at  Lberty  to  put  in  fresh  bail.*!  But  in  the  case  of  bail  by  affidavit, 
where  tmie  was  given  to  answer  an  affidavit  on  the  part  of  the 
plaintifl^  that  the  bail  was  a  prisoner  for  debt ;  the  court  held,  that 
the  defendant  could  not  give  notice  of  and  justify  fresh  bail,  t^fore 
the  affidavit  was  aniSwered/ 

In  opposing  bail,  they  may  be  asked  any  questions  respecting 
their  qualification  as  housekeepers,  &c.  and  the  nature  and  amount 
of  their  property,  to  the  extent  of  the  sum  for  which  they  are  re- 
quired to  be  answerable,  but  no  further ;  and  questions  are  not  al- 
lowed to  be  asked,  which  will  unnecessarily  expose  the  circumstances 
of  the  bail,  or  of  other  persons:  And  an  affidavit  of  the  insufficiency 
of  the  bail  cannot  be  read,  after  questions  have  been  put  to  them.* 
^Forei^^rs  may  be  sworn  and  examined  by  an  interpreter:*  [*299| 
And  where  one  of  the  bail  was  asked,  whether  he  bad  not  stood  in  the 
pillory  for  ptrjun/j  which  question  was  objected  to  as  tending  to 
criminate  him,  the  court  overruled  the  objection,  saying  there  was 
no  impropriety  in  the  question,  as  the  answer  could  not  subject 
him  to  any  punishment ;   and  the  bail  admitting  the  fact,  he  was 

•  U0k,  73.  I8f.  Per  Cur,  M.  25  Geo.  III.  see  1  Chit.  Rep.  288. 316. 
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of  course  rejected."    When  the  baU,  on  cross  examinafion,  are 
guilty  of  gross  prevarication,  they  may  be  committed  to  the  custody 
of  tne  marshal,  for  a  contempt   of  the  court  ;**  and  if  they  for* 
swear  themselves,  they  may  be  mdicted  for  perjury.**  Where  a  man 
who  had  offered  himself  as  bail  confessed,  on  being  examined  by  the 
court,  that  he  had  forsworn  himself,  he  was  presently  adjudged  to 
be  committed  to  prison,  and  to  stand  upon  the  pillory,  with  a  paper 
mentioning  the  cause,  viz.  '^  for  false  bail,^  ana  to  be  brought  mto 
the  courts  of  King's  Bench,  Common  Pleas  and  Exchequer ;  and 
tliis,  upon  his  confession,  was  recorded  in  court,  without  other  pro- 
ceedings against  him.^   And  where  the  bail  had  assumed  fe^ned 
names,  the  court  of  Common  Pleas  ordered  them  and  the  attorney 
to  be  set  in  the  pillory.^    Also,  by  the  statute  21  Joe*  I.  c.  26.  §  3. 
"  if  any  person  shall  acknowledge,  or  procure  to  be  acknowledged^ 
^*  any  recognizance  or  bail,  in  the  name  of  another  person,  not  privy 
"  or  consenting  to  the  same ;  or,  (by  the  statute  4  &  5  W.  &  M. 
^  c.  4.  §  4.)  before  a  commissioner,  shall  represent  or  personate 
**  another  person,  whereby  he  may  be  liable  to  the  payment  of  any 
"  debt  or  aamaees;  he  shall,  on  conviction,  suffer  death  as  a  felon^ 
^  without  benent  of  clergy.'**    But  the  courts  will  not  vacate  the  pro- 
ceedings against  the  party  personated,  until  the  offender  b^  con» 
victed  f  nor  can  a  conviction  take  place,  until  the  bail-piece  be  filed/ 
When  bail  are  opposed,  they  are  either  rejected^  or  allowed  by  the 
court,  unless  further  time  be  given  to  justify,  or  enquire  into  their 
circumstances  :^  And  bail  may  be  rejected,  after  having  been  per^ 
[*300]  mitted  to  pass,  before  the  rule  of  allowance  is  drawn  up,  if  suf- 
ficient cause  be  shewn,  as  that  they  were  afterwards  reiected  in  ano- 
ther action.^   When  bail  are  rejected,  the  plaintiff  is  at  liberty  to  take 
an  assignment  of  the  bail  bond,  or  proceed  against  the  sheriff  by  at- 
tachni^nt,  for  not  bringing  in  the  body ;  unless  further  time  be  given 
to  add  and  justify  other  baiL    But  bail  who  have  been  rejected  are 
still  competent  to  render  the  defendant,  in  the  King's  Bench,  so  long 
as  they   remain  on  the  bail-piece;^  though  it  is  otherwbe  in  the 
Common  Pleas,  where  they  must  enter  into  a  fresh  recognizance, 
before  they  can  render  the  defendant."^   To  detect  frauds  by  hired 
bail  offering  themselves  to  justify,  after  they  have  been  rejected  in 
other  actions,  a  book  is  kept  by  the  master  m  the  King's  Bench ;  in 
which  the  names  and  descripdons  of  rejected  bail  are  entered :  And 
it  is  an  established  rule,  that  if  bail  has  been  once  reiected,  and  ea» 
tered  in  the  master's  book,  the  circumstances  under  wnich  the  rejec- 
tion took  place,  cannot,  on  a  subsequent  occasion,  be  enquired  into  ; 
and  consequently,  the  partv  afterwards  continues  incompetent  to  be- 
come bail  :*  And  where  bail,  of  whom  nodce  had  been  given,  having 

a  4  Oaraf.  4*  Eiist,  440.  f  3  Sid.  90. 
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been  rejected  in  another  cause  on  the  day  in  which  they  were  intended 
to  justify,  were  not  offered  for  justification,  according  to  the  notice ; 
and  on  the  next  day,  the  defendant  applied  for  time  to  add  and  justify, 
and  to  stay  proceedines  against  the  bail  below ;  the  bail  court  held, 
that  this  could  not  be  done,  in  the  absence  of  the  plaintiff,  who  was 
unapprized  of  the  motion/ 

Wnen  bail  are  allowed^  a  rule  or  order  of  allowance"*  should 
be  drawn  up,  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secon- 
daries in  the  Common  Pleas,  and  a  copy  of  it  served  on  the  plaintiff's 
attorney,  or  on  the  plaintiff  himself,  if  he  has  not  appointed  an  at- 
torney:  And  where  a  plaintiff  sued  in  person,  and  his  residence  was 
unknown  to  the  defendant,  and  his  servant  refused  to  disclose  it,  the 
court  of  Common  Pleas  ordered,  that  the  affixing  a  copy  of  the  rule 
of  allowance,  and  of  that  order,  in  the  prothonotaries'  office,  should  be 
^deemed  good  service.*  The  rule  of  allowance  in  the  King's  [*30i] 
Bench,  must  be  served  on  the  plaintiff's  attorney,  even  though  he  has 
oiqpo^ed  the  justification  of  bail  f  and  if  it  be  not  served,  he  may  take 
an  assignment  of  the  bail  bond,^  or  proceed  by  attachment  against  the 
laheriff.'  After  service  of  the  rule,  the  bail-piece,  in  the  King's 
Bench,  should  be  obtained  from  the  judge's  chambers,  and  filed  with 
the  master,  which  should  regularly  be  done  the  sfime  term  in  which 
they  were  allowed  :^  And  in  filing  the  bail  in  that  court,  it  should  be 
observed,  that  every  bail  taken  on  or  before  the  continuance  day,  is  a 
bail,  and  to  be  filed  oi  the  preceding  term ;  and  every  bail  taken  after 
the  continuance  day,  is  a  bail,  and  to  be  filed  of  the  subsequent 
term  :^  but  where  new  bail  are  added  to  other  bail  taken  on  or  before 
the  continuance  day,  the  new  bail  shall  be  taken  and  filed  as  of  that 
term  in  which  the  first  bail  was  put  in.*  But  where  a  bail  described 
himself  as  having  property  to  a  great  amount,  and  the  court  directed 
an  enquiry,  which  the  bail  eluded  by  running  away,  they  would  not 
permit  the  rule  of  allowance  to  be  entitled  of  the  term  he  came  up 
to  justify,  but  discharged  the  application  with  costs.*"  If  bail  has 
been  improperly  allowed,  the  court,  we  have  seen,*  will  set  aside  the 
rule  of  allowance ;  And,  in  the  King's  Bench,  it  is  a  good  ground 
for  setting  aside  the  allowance  of  ban,  that  they  were  afterwards  re- 
jected in  other  causes."*  And  a  rule  for  the  allowance  of  bail  was 
discharged  with  costs,  to  be  paid  by  the  defendant,  on  an  affidavit 
that  the  bail  had  perjured  himself  on  his  justification,  in  swearing 
that  an  action  in  which  he  had  been  baiT,  had  been  compromised."  It 
also  seems,  that  the  justification  of  .bail  may  be  set  aside  in  that 
court,  under  circumstances  of  ctoss  imposition  and  fraud,  on  the* 
part  of  the  bail  f  and  where  the  defendant's  attorney  is  privy  to  their 
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misconduct,  the  court  will  make  him  jray  the  costs  of  the  application.* 
But,  in  the  Common  Pleds,  if  the  bail  have  sworn  to  a  false  account 
of  their  property,  without  the  privity  of  the  defendant  or  his  at- 
r*302]  tomey,  the  plaintiff  it  seems  has  no  other  remedy  than  by  in- 
dictment for  perjury:^  though  if  the  plaintiff  can  by  any  means  con- 
nect the  defendant,  or  his  attorney,  with  the  false  swearing  of  the 
baO,  the  court  will  punish  them ;  and  they  have  the  means  to  do  so, 
for  the  one  is  the  suitor,  and  the  other  the  officer  of  the  court.^ 

The  bail-piece  being  filed  in  the  King's  Bench,  or  bail  perfected  in 
the  Common  Pleas,  an  entry  should  be  made  of  the  recognizance  on 
a  roll,  called  the  recognizance  roll;  which  should  be  docketted,^  and 
cirned  into  the  treasury  chamber :  And  this  should  regularly  be 
done,  before  any  proceedings  are  had  against  the  bail^  or  at  least 
before  they  are  called  upon  to  plead ;  for  otherwise  they  may  plead 
ndl  tid  record :  and  if  the  recognizance  roll  be  not  carried  in  till 
afterwards,  it  seems  that  they  may  withdraw  their  plea,  and  the 
plaintiff  must  pay  the  costs  of  iu®  In  the  King's  Bench,  the  recog- 
nizance of  bail  by  bill  is  entered  by  the  plaintiff's  attorney,  after  the 
declaration,  with  a  memorandtim  of  the 'term  it  is  of;*"  but  by  origi- 
nal, it  is  entered  by  the  filacer,  after  a  recital  of  the  process.^  And 
in  this  court,  the  course  is  always  to  enter  it  as  taken  in  court, 
though  actually  take^  by  a  judge  m  his  chamber,^  or  by  a  commis- 
sioner in  the  country ;  neither  is  it  a  record  till  entered  :^  And  if,  in  a 
joint  action  against  two  defendants,  the  recognizance  of  bail  be  en- 
tered by  mistake  in  an  action  against  one  only,  and  the  plaintiff,  after 
two  writs  of  scire  facias  against  the  bail,  and  nihil  returned  to 
them,  sign 'judgment  against  the  bail,  and  take  out  execution,  the^ 
court -will  set  aside  the  judgment  and  execution  for  irregularity.^ 
In  the  Common  Pleas,  the  filacer  enters  the  recognizance  on  tne 
roll,*^  and  dockets  it :  And  in  that  court,  when  it  is  taken  by  a  judge 
in  his  chamber,  or  by  a  commissioner  in  the  country,  it  is  entered 
specially;  it  being  a  record  immediately  uix>n  the  first  caption,  and 
binds  the  lands,  before  it  is  filed  at  Wesimnster.^  Where  the  plain- 
[♦303]  tiff  was  called  by  a  wrong  name  in  the  recognizance  roll,  the 
court  would  not  rectify  the  mistake,  but  gave  judgment  (or  the  defend- 
ants, on  an  issue  ofnul  tiel  record^  So  they  would  not  amend  a  cleri- 
cal error,  in  the  spelling  of  the  plaintiff's  name  in  the  recognizance, 
without  the  consent  of  the  bail."  And  where  an  original  capias  was 
issued  into  a  county  palatine,  and  the  defendant  was  arrested  and 
put  in  bail  as  upon  a  testatum,  which  was  entered  in  Middksex^ 
and  a  declaration  was  afterwards  delivered,  in  which  the  venue  was 
laid  in  Lincolnshire ;  the  court  reftised  to  interfere,  after  a  consider- 

«/</.144.  B.14S.C. 

b  5  Taunt  776.  i  1  Maale  4>  Sel.  199. 

e  Append.  Chap.  Xf.  §  31.  k  For  the  form  of  the  entry  of  a  reeo^ 

d  R.  E.  5  Geo.  If.  rej^,  3.  (a).  K.  B.  zanee  of  hail  in .  C.  P.  aee  Append.  Chan. 

e  1  Moore,  431.  XL  ^  33,  3.  and  for  Uie  entiy  of  a  reoo|n>i- 

f  K.  E.  5  Oea  IL  rer,  3.  (a).  K.  B.    Ap-  zanoe  of  bail  in  the  Exchequer,  see  td  § 

pend.  Chap.  XL  1 18,  9.  34,5. 

ff  Append.  Chi^k  XI.  4  30,  IS  Tutnt  265. 

h^Salk.  564.  600.  659.  OMod.  4^.132.  n  5 'nmnt.  814.  and  ice  1  Chit.  Bep.  3SX 

7Mod.l«),21.«MiiQe6SaM9  46L  2  Smith  (o). 


OF  SPEQAL  BAIL. 


S03 


able  length  oi  time,  at  the  instance  of  the  bail,  by  ordering  the  entry 
of  the  recognizance  to  be  made  conformable  to  the  facts  of  the 
case.*^  But  in  scire  facias  against  bait,  if  there  be  a  failure  of 
record,  through  a  misprision  of  the  officer,  the  court  will  permit  the 
entry  of  the  recognizance  to  be  amended  :^  And  in  a  subsequent 
case,  the  entry  was  amended,  at  the  instance  of  the  bail,  where  the 
plaintiflPs  name  had  beeA  mis-stated.® 

Such  are  the  means  of  putting  in  and  perfecting  bail  above,  where 
the  defendant  b  at  large,  in  order  to  prevent  an  assignment  of  the 
bail  bond,  or  proceedings  against  the  sheriff.  Bail  above  may  also 
be  put  in  and  perfected,  at  any  time  pending  the  action^  lyhere  the 
defendant  is  in  custoJh/  of  the  ^heriiT,  or  of  the  marshal  of  the  King^s 
Bench,  or  warden  of  the  Fleet-  prison.  And  it  may  even  be  put  m, 
for  liberating  the  defendant,  after  final  judgment  against  him,  an<} 
before  he  is  charged  in  execution.**  But  a  doubt  having  arises, 
whether  a  prisoner  could  be  bailed  in  vacation,  it  was  enacted  by  the 
statute  43  Geo.  HI.  c.  46.  §  6.  that  ^  if  any  defendant  shall  be  taken^^ 
^  detained  or  charged  in  custody,  at  the  suit  of  any  person  or  persons, 
'^  upon  mesne  process  issuing  out  of  any  of  his  majesty's  courts  of 
"  record  at  Westminster  or  Sublin,  and  shall  be  imprisoned  or  de» 
^  tained  thereon,  after  the  return  of  such  process,  it  shall  and  may  be 
^  lawful  for  such  defendant,  in  vacation  time  only,  and  upon  due 
^^  notice  thereof  given  to'  the  attorney  for  the  plamtifi*  or  plaintiffs  in 
"  such  process,  to  put  in  and  justify  bail,  before  anyone  of  the  jus;* 
*'  *tices  or  barons  of  the  court  out  of  which  such  process  shall  [*304j 
^^  have  issued;  who  may,  if  be  shall  think  fit,  thereupon  order  a  rule 
*'  to  issue  for  the  allowance  of  such  bail,  and  may  further  order  such 
"  defendant  to  be  discharged  out  of  custody,  by  writ  of  supersedeas 
^^  or  otherwise,  according  to  the  practice  of  such  court,  in  like  manner 
*'  as  the  same  is  and  may  be  done  by  an  order  of  court  in  term  time." 
This  statute  only  applies  to  arrests  on  mesne  process,  issuing  out  of 
the  superior  courts ;  and  does  not  extend  to  a  person  in  custooy  upon 
an  habeas  corpus,  for  the  removal  of  a  cause  from  an  inferior  court*^ 
To  discharge  a  defendant  out  of  custt>dy  on  this  statute,  bail  above 
must  be  put  in  before  a  judge,  and  notice  thereof  given  to  the  plain* 
tifi^'s  attorney,  in  the  usual  way;  after  which  another  notice  should 
be  given,  that  the  bail  will  justify  themselves  on  a  certam  day,  at  a 
jik^eVi  chambers,  and  an  affidavit  made  of  the  service  of  such  notice : 
and  when  the  bail  have  justified,  the  iudge  will  order  a  rule  to  be 
drawn  up  for  their  allowance,  and  for  the  discharge  of  the  defendant, 
if  in  custody  of  the  marshal,  or  for  a  writ  of  supersedeas  to  issue,  if 
in  custody  of  the  sherifif,  or  warden  of  the  Fleet  prison ;  and  there*' 
upon,  a  rule  being  drawn  up  by  the  clerk  of  the  rules  in  the  King^ 
Bench,  or  secondaries  in  the  Common  Pleas,  and  a  writ  of  »Wtf^ 
9edeas  issued  when  necessary,  and  delivered  to  the  sheriff  or  wardeo^ 
the  defendant  will  bexlischarged  out  of  custody/  ,,; 
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Before  we  dismiss  the  subject  of  bail,  it  will  be  proper  to  notice 
bow  far  they  are  liabh ;  and  when,  and  in  what  manner,  they  may 
be  discharg^hy  the  reQder  irf their  principal, &c* 

In  the  King's  Bench,  the  ancient  course  of  .the  court  was,  that  if  a 
man  became  bail  for  another  upon  a  Zato*to/,&c.  in  any  sum  of  money, 
however  trifling,  he  was  bail  for  him  in  alUactions  brought  by  the 
same  plamtiff,  during  the  same  term,  wei:^  the  sums  ever  so  great.* 
To  rectify  this  extraordinary  practice,  a  rule  was  made,  that  if  the 
plaintiffs  should  declare  agamst  the  defendant,  upon  any  bail  by  him 
put  in,  for  a  greater  sum  than  was  expressed  in  the  process  upon 
which  the  dej^ndant  was  an-ested,  then  the  bail  so  put  m  should  not 
r*305]  be  chargeable  in  that  action.^  Still,  however,  the  bail  were  lia- 
ble to  all  actions,  wherein  the  plaintiff  declared  for  and  recovered  a 
hss  sum  than  was  expressed  in  the  process  f  and  where  he  declared 
for  and  recovered  a  greater  sum,  the  bail  were  totally  discharged/  At 
length  it  was  resolved,  that  as  on  the  one  hand,  there  was  no  colour 
to  subject  the  bail  to  more  than  they  were  bound  in,  let  the  plaintiff's 
demand  be  ever  so  much  more;  so,  on  the  other  hand,  there  was  no 
reason  why  the  plaintiff  should  suffer  by  his  moderation  in  taking 
bail;  but  the  recognizance  should  be  considered  as  an  agreement  to 

Say  to  the  extent  of  the  sum  sworn  to  and  costs,  or  render  the  defen-^ 
ant*  And  accordingly  it  is  now  settled,  .that  where  the  plaintiff 
declares  for  or  recovers  a  greater  sum  than  is  expressed  in  the  pro- 
cess upon  which  he  declares,  the  bail  shall  not  be  aischarged ;  but  be 
liable  for  so  much  as  is  sworn  to,  and  indorsed  on  the  process,  or  for 
any  less  sum,  which  the  plaintiff  in  such  action  shall  recover,'  together 
with  the  costs  of  the  original  action.'    And  there  is  no  distinction  ia 

Eractice,  between  actions  commenced  by  6t7/and  by  original  writ; 
ut  the  court,  in  either  case,  will  enter  an  exofuretur  on  the  bail- 
piece,  on  payment  of  the  sum  sworn  to  and  costs,  though  less  than 
the  sum  acknowledged  to  be  due.**  The  bail  however  are  not  liable 
to  pay  the  costs  of  a  writ  of  error:*  nor  is  the  plaintiff  entitled  to 
levy  equitable  costs,  out  of  the  penalty  of  the  recognizance.^  In  the 
Common  Pleas,  each  of  the  bail  is  separately  liable  for  the  sum  re- 
covered, to  the  full  extent  of  the  penalty  of  the  recognizance,  being- 
double  the  amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under 
a  judge's  order.*  But  the  bail  are  not  liable,  in  that  court,  to  the 
paymentof  .interest  on  the  sum  recovered,  subsequent  to  th€  judg- 
ment.™ And  although  bail,  having  rendered  the  defendant,  instigate 
him  to  vexatious  attempts  to  obtain  his  discharge  under  an  insolvent 
act,  that  court  will  not  compel  them  topay  the  costs  of  the  plaintiff's  re- 
[*306]  sisting  those  attempts,"  In  the  Exchequer,  it  is  a  rule,**  that  **upon 
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9,  recognizance  of  bail,  in  any  action  brought  in  that  court,  the  bail 
therein  are  not  jointly  or  severally  liable  in  such  action,  for  more  in 
the  whole  than  the  amount  of  the  sum  %vfOTn  to  in  the  affidavit  of  the 
cause  of  action,  together  with  the  costs  of  such  action,  unless  any 
proceeding  be  bad  upon  their  recognizance,  in  which  case  they  will 
also  be  subject  to  such  oiiier  costs  as  they  are  by  law  liable  to/' 

The  defendant  having  put  in  bail,  may  render  himself,  or  be  ren* 
dered,  in  their  discharge,  before  or  after  judgment.*  Bail  above,  we 
have  seen,**  mav  be  put  in  before  the  return  of  the  writ,  for  the  pur* 
pose  of  surrendering  the  defendant ;  and  it  is  not  necessary,  in  either, 
court,  for  the  bail  to  justify,  in  order  to  render,  even  after  they  are 
excepted  to,  or  thougti  the  sherift'  has  been  ruled  to  brine  in  the 
body,*  or  the  plaintiff  has  taken  an  assignment  of  the  bail  bond  ifi 
And  on  an  exception  to  bail,  if  notice  be  given  of  other  bail,  only  on« 
of  whom  justifies,  and  the  names  of  the  former  still  remain  on  the  bail- 
piece,  the  first  bail  may  surrender  the  principal,  in  the  King's  Bench.^ 
Even  bail  who  have  been  rejected  have  in  tnat  court  been  nolden,  so 
long  as  they  remain  on  the  oail-piece,  competent  to  make  a  surren« 
der  :^  And  when  one  bail  only  had  justified,  and  time  had  been  re- 
fused by  the  court  to  justify  another,  the  court  held  the  render  suf- 
ficient.^ In  the  Common  Pleas,  when  bail  above  were  excepted 
against,  and  could  not  justify  themselves,  they  were  formerly  consid- 
ered as  no  bail,  and  therefore  could  not  have  rendered  the  defendant 
to  prison ;  but  other  fresh  bail  might  have  been  put  in,  and  before 
any  exception  taken  to  them,  they  might  have  surrendered  him  to 
pnson  in  discharge  of  themselves:^  And  it  is  now  holden,  that  bail 
who  have  been  rejected  may  enter  into  a  new  recognizance,  for  the 
purpose  of  rendering  the  defendant.'  The  render  of  the  defendant 
♦is  deemed  equivalent  to  perfecting  bail  ^  and,  in  the  Kind's  [*307} 
Bench,  the  sheriff  is  not  liable  to  an  attachinent,  where  the  defendant 
is  rendered  at  any  time  before  the  expiration  of  the  day  allowed  for 
bringing  in  the  body:*  And  the  ban  to  the  sheriff  are  entitled  in 
that  court,  to  the  benefit  of  a  render  made  without  justifying,  after 
the  regular  time  of  justification  is  expired,  so  as  to  stay  the  proceedings 
against  them  on  the  bail  bond,  upon  payment  of  costs."  But  where  the 
defendant  was  rendered  after  the  time  for  putting  in  bail  had  expired, 
but  within  the  furdier  time  allowed  him  for  that  purpose  by  the  mdul- 
gence  of  the  court,  it  was  holden  that  the  render  was  out  of  time,  and 
that  an  attachment.issued  after  notice  thereof  was  regular,  and  could 
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iK>t  be  set  ftdide  without  an  affidavit  of  merits  :^.  And^  io  the  Commoa 
Pleas,  where  the  sheriff  had  suffered  a  person  who  h^d  hten  arrested 
to  go  at  lai^  without  taking  a  bail  bond,  the  court  would  not  allow 
him  to  renikr  the  defendant,  after  an  action  commenced  against'him 
fer  an  escape,  though  he  had  not  been  ruled  to  return  the  writ,  or 
bring  m  the  body,  before  the  action  commeDced.**  In  the  latter  courts 
bail  surrtptitiously  put  in,  were  not  allowed  to  surrender  the  defen- 
dant :"  And  where  the  rule  for  the  allowance  of  bail  was  discharged, 
on  account  of  perjury  in  one  of  the  bail,  and  pending  the  motio!!  for 
(Setting  aside  the  allowance  the  •defendant  was  rendered,  the  court 
of  Kmg's  Bench  held,  that  the  plaintiff  might  notwithstanding  pro^ 
ceed  on  the  bail  bond.** 

It  w^  anciently  the  course  of  the  courts  not  to  allow  a  render^ 
oAer  the  return  of  twn  est  inventus  to  a  capias  ad  satisfaciendum.^ 
But  great  mischief  resulted  from  this  practice ;  for  the  plaintiflT 
#oula  sue  out  a  cc^pias  returnable  thenext  day,  so  that  the  bail  had 
J*308]  little  or  no  time  to  bring  in  the  body 'S  To  remedy  which,  the 
judges  indulged  the  bail  so  far,  as  to  permit  them  to  render  the  bodyi 
qpon  the  return  bf  the  first  scire  facias^  if  the  c^^nev  were  returnable  «(e 
ale  in  diem  ^  but  if  it  were  returnable  the  next  term,  the  bail  were 
Btrictly  holden  to  render  the  principal  by  the  return  of  it.^  Pcfham 
Ch»  J.  extended  this  indulgence  still  farther;  and  permitteolhe 
bail  to  render,  any  time  before  the  return  of  the  second  sdre  facias^ 
or  upon  the  return,  sedente  curia. ^  This  practice,  however,  appears 
to  have  been  disallowed  by  lord  Coke.^  But  it  was  soon  after  re- 
vived, in  the  time  of  Croke  Ch.  J,  :*  and  accordingly,  it  is  now 
fiilly  settled,  that  in  the  King^s  Bench,  the  render  may  be  made,  at 
any  time  before  the  rising  of  the  court,  on  the  return  day  of  the 
iecond  sdre  facias^  or  of  the  first,  where  scire  fed  is  relumed,  by 
hiUf^OT  by  onfftnoi  in  that  court,  as  well  as  in  the  Common  Heas^ 
ftt  iny  time  before  the  rising  of  the  court  on  the  appearance  day, 
or  quarto  die  past  of  the  return,  of  the  second  sdre  fadas^^  or  of 
the  first,  where  sdre  fed   is   returned,"  and  not  after:**  And  the  | 

court  of  King^s  Bench  refused  to  enlarge  the  time  for  the  bail  to 
Surrender  their  principal,  on  an  affidavit  that  he  could  not  be  re^ 
moved,  without  endangering  his  life  ;**  or  on  the  ground  of  the  un- 
warrantable arrest  and  detention  of  the  principal  by  a  foreign  enemy.* 
So  they  refused  to  enlarge  the  time  for  the  bail  to  render  their  prin- 
cipal, on  an  affidavit  that  he  was  a  lunatic ;  it  not  appearing  that  he 
was  in  such  a  state  as  to  occasion  any  immediate  peril  of  lue,  either 
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to  fantaidf  or  thoM  about  him."  Bvttiiire  wfts  aioired  to  di«  ^I 
to  surrender  tlieir  princijMJ^  where^  the  latter  being  kl  custody  tinder 
Ibe  |»t)ce«^  of  another  court  it  appeared  on  the  return  maoe  to*  A 
kieas  eamu  issued  by  the  bail^  m  order  to  render  hixn,  that  htf 
conid  not  DeremoTed  out  of  such  custody  without  danger  to  bisUft^ 
and  that  such  impossibility  still  continued.^  Ai\d  when  the  princi'^ 
^i  has  become  bankrugHj  the  courts  will  enlarge  the  time  for  [*d09] 
surrendering  biin,  till  after  he  has  finished  his  last  examination.® 

In  the  King's  Bench,  if  the  plaintiff  proceed  by  action  of  dfit  on 
die  recognizance,  the  render  may  be  made  bv  the  Space  of  ei^ 
intire  days,  in  full  term,  next  after  the  return  of  the  IcKiid/,  or  other 
process  against  the  bail:^  And  an  interveiiing  Sundcff  is  to  be 
reckoned  as  6ne  of  the  eigftf  days  allowed  for  rendenng  the  de^ 
fendant**  If  there  be  not  the  full  number  of  days  In  the  same  term^ 
they  must  be  made  up  in  the  following  one:  And  if  an  action  be 
brought  here  against  bail,  on  a  recognizance  taken  m  the  Commdn 
neas,  the^  have  the  same  tkne  allowed  them  for  rendering  the  britt* 
cipal,  as  if  the  recognizance  had  been  taken  in  this'  court.''  Wnerd 
an  action  was  commenced,  and  afterwards  discontinued,  and  then  th^ 
bail  rendered  the  principal,«before  the  bringing  of  a  new  action,  th^ 
court  held  the  render  to  be  good,,  it  beine  before  the  return  of  tb(& 
jmicess  in  this  suit ;  and  it  was  the  fault  of  the  plaintiff  not  to  begin 
right  at  first.*  So  where  the  plaintiff  sued  the  bail  on  their  re< 
cognizance,  who  did  not*render  the  principal  within  eight  days,  and 
then  the  plaintiff  died,  and  his  executors  brought  another  action 
against  the  bail,  it  was  ruled  that  the  bail  had  eight  days  frdm 
the  return  of  the  process  in  the  second  action,  to  render  the  prin* 
cipal.'^  In  the  Common  Picas,  the  render  must  be  made  before  the 
rising  of  the  court,'  on  the  quarto,  die  post  of  the  return  of  the 
process  \^  which  must  be  served  on  the  bail  four  days  at  Icrffet  before 
the  return.^  And  in  that  court,  they  are  allowed  the  same  lime  for 
rendering  the  defendant  on  an  attachment  of  privilege,  as  on  a 
common  capias/^  And  if  a  bail  be  served  with  process  on  his  re- 
cognizance,  and  die  before  the  auartp  die  post^  and  fresh  process 
issue  against  his  executors,  they  nave  until  the  quarto  die  post  of 
the  return  of  the  second  writ,  to  surrender  the  principal.'*  In  the 
fcchequer,  only  your  da^s  are  allowed  the  bail  to  surrender  their 
^rincipal,when  the  plaintiff  proceeds  by  subpcma  f  though  eight  [*3 1 0] 
<&ys  are  allowed,  when  the  proceeding  is  by  quo  minus  ;»*  And  in 
.calculating  the  four  days,  one  is  reckoned  incl%isive^  and  the  other 
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^14  Am,  ssn.  B  1  Bos.  ^  Pul.  61. 

r 7 Dumf.  4^  Eaat» 355.  o9PHee,296. 

f  S  Str.  915.  p  Wight  V.  79.  5  Price,  170.  and  ace  Fois. 

%  8 Done k Eail, 411.  reit,96. 

i  Cm.  Pr.  C.  P.  53.  Bartt^  81  9   H.       q  2  Priec,  398.  (n). 
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Before  tbe  return  of  the  capias  ad  seOisfacimdmL  -the  render  is 
a  matter  of  right,  and  may  be  pleaded** .  But  afterwards  it  is  allowed 
by  the  grace  and  favour  of  the  courts,^  and  not  ex  ddnta  jusHHa  ; 
for  the  condition  of  the  recognizance  is  broken,  upon  the  return  of 
wm  est  inoentus  to  the  capias :  and  therefore  a  subsequent  render 
cannot  be  pleaded;*^  though,  if  made  in  time,  the  bail  may  be  reliev- 
ed by  motion.*  If  the  bail,  at  any  time  after  the  return  of  the  eqncu, 
render  the  principal  at  a  judge's  chambers,  and  he  be  committed  to 
the  tipstaff,  from  whom  he  escapes  or  is  rescued,  that  will  not  be  a 
good  render  f  for  the  courts  will  not  suffer  tbe  plaintiff  to  be  prejiH 
diced,  by  their  indulgence  to  the  bail- 
When  the  defendant  is  at  largt^^  he  may  come  and  render  himself, 
or  be  taken  and  rendered  by  his  bail,  either  in  courtf  if  sitting,  or 
before  Si  judge  at  his  chambers  ;  and  the  court  or  judge  will  make 
out  di'Cammittitury  or  minute  of  the  render^  and  commitment,*  and 
jcause  the  defendant  to  be  sent  therewith^  in  custpdy  of  a  tipstaff,  to 
the  King's  Bench  or  Fleet  prison  :**  And  a  third  person  may  assist 
bail  in  taking  the  principal,  while  attendine  befmre  conmiissioners  of 
bankrupt,  and  may  lawluUy  detain  him,  alUiou^h  the  bail  do  not  <»>q* 
tinue  present*'  But  where  the  defendant  is  surcady  a  priswur^  he 
must  be  brought  up  by  writ  of  habeas  carpus  cum  causd  ;  which 
may  be  made  returnable  immediate  :^  and  upon  this  writ,  which  may 
be  granted  as  well  where  the  defendant  is  in  custody  on  a  criminal 
charge,  as  under  civil  process,  the  court  will  either  remand  tlie  de^ 
fendant  to  his  former  custody,  or  commit  him,  as  a  prisoner  of  the 
^*dl  1]  court,  to  the  custody  of  the  marshal*  In  the  Kind's  Bench,  it 
IS  a  rule,  that  under  every  commitment  should  be  entered  the  slate  of 
the  cause,  at  the  time  of  tbe  render :  If  before  declaratbn,.  the  sum 
sworn  to  on  the  arrest;  but  if  after  declaration,  these  words  should 
be  added,  declaration  fikd  or  delivered^  t^tue,  or  interlocuiofy  judgment 
signed,  as  tbe  case  is :  If  after  final  jiudgment  in  debt,  the  debt  and 
damages  ;  in  other  cases,  the  quanJkum  of  Ae  damages^  In  the  Com- 
Boon  Pleas,  the  filacer  attends  with  his  book,  at  the  judge's  cham- 
bers, and  takes  the  render:  And  where  it  was  made  on  the  last  day, 
the  court  ordered  the  hour  of  the  day,  or  true  time  of  the  defen- 
dant's surrender,  to  be  entered  by  the  filacer,  in  order  that  it 
mi^ht  appear  whether  the  surrender  was  made  before  or  after  the 
rising  of  the  court.™ 

Formerly,  if  the  defendant  had  become  bankrupt^  and  obtained  his 
certificate,  before  the  bail  were  fixed,  the  metliou  was,  for  the  bail  to 
surrender  him ;  and  then  for  the  defendant  to  apply  to  be  dischai^ed, 
wpon  an  affidavit,  stating  his  having  becpme  banKrupt,smce  the  cause 
of  action  arose,  and  obtained  a  certificate  of  his  conformity  under  the 
commission."   6ut  of  late,  where  a  bankrupt  is  clearly  entitled  to  his 

•  •«  I  Ld.  Uaym.  t5S^  7.  ffeakjf  ▼.  Medley  .  f  R  T.  3  Ann.  K.  B. 

M.  '24  6v>o.  III.  K.  B.  ff  Append.  Chap.  XI.  §  9S. 

b  |{.  T.  1  Anil.  rep.  %  (a).  K.  B.  k  1  Chit  Ucp.  364. 

c  Jlealetf  v.  MedUy,  M.  24  Gl-o.  UL  K.  B.  i  3  Taunt.  4S&, 

Bar>n(>s.  106,  7.  k  3  Bar.  1875. 

«16M.xL338.  I^.T.  1  Aon.  reg.  3.  (a).  1  R.  £.  8  Geo.  HI.  K.  B. 

K.  B.  in  Bii-nct,  Sa 

e  6  Mod.  331.  •  Oowp.  824 
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diftcbarge,  the  court,  on  motion,  or  a  judge  on  summons,  to  avoids 
circuity,  have  ordered  an  exonerttur  to  be  entered  on  the  bail-piece, 
without  the  form  of  a  regular  surrender  by  liis  bail  :*  And  this  was 
allowed  on  motion  in  the  King^s  Bench,  wnere  the  certificate  was  not 
obtained  ^11  after  the  return-day  of  the  capias  ad  satisfaciendum* 
But  the  court  of  Common  Pleas  would  not  relieve  the  bail  of  a 
bankrupt,  who  were  fixed  aftei:  the  appearance  day  or  quarto  die  . 
post  of  the  return  of  the  second  scire  facias^  which  happened  be- 
tween the  si^ature  of  the  bankrupt's  certificate  by  his  creditors  and 
the  commissioners,  and  the  time  of  its  allowance  by  the  Lord  Chan- 
cellor.* The  court  of  King's  Bench  will  relieve  the  bail  on  motion, 
without  directing  an  issue  to  try  the  fact  of  the  bankrupt's  being  a 
trader ;  the  certificate,  by  the  statute  5  Geo.  II.  c.  30.  §  7.  &  13, ' 
*being  made  sufiicient  evidence  of  the  trading,  &c.  t*  But  if  the  {*3l  2] 
bail  do  not  apply  to  enter  an  exoneretur  on  the  bail-piece,  till  after  the 
money  levied  upon  them,  they  can  only  be  relieved  on  payment  of 
costs.*"  The  bail  cannot  plead  the  bankruptcy  and  certificate  of  their 
principal,  in  their  own  discharge  ;  but  must  apply  to  the  court  on 
that  ground,  to  be  relieved  on  motion.'  And  it  an  action  be  com- 
menced, and  the  defendant  become  bankrupt  and  obtain  his  certifi- 
cate, and  afterwards  permit  judgment  to  be  signed  for  wantof  a  plea, 
after  which  the  plaintiffs  proceed  against  the  oail,  the  court  of  Comr 
mon  Fleas  will  not  relieve  the  bail  on  motion  :  And  it  seems  that  in 
such  case,  they  could  in  no  way  take  advantage  of  the  bankruptcy 
and  certificate.' 

The  defendant  being  rendered,  notice  thereof  should  be  given,  * 
•without  delay,  to  the  plaintiirs  attorney  j**  to  the  end  that  the  plain- 
tifl^,  if  he  thinK  proper,  may  charge  the  defendant  in  execution,  or  at 
least  that  he  may  not  be  at  any  further  trouble  or  expence  in  pro- 
ceeding against  tlie  baiL  If  the  plaintiff  therefore^  through  want  <tf 
notice,  continue  to  proceed  against  the  bail,  thoueh  this  will  not 
vitiate  the  render,  yet  they  shall  not  be  relieved,  until  they  have  paid 
the  charges.'  But  the  notice  need  not  be  given  before  the  rising  of 
the  court,  on  the  day  of  render  :^  And  if  the  princijjal  be  surrendered 
in  time,  but  the  bail  omit  to  give  regular  notice  of  it  to  the  plaintiff^ 
in  consequence  of  which  he  proceeds  upon  the  bail  bond,  or  against 
the  sheriff,  the  b«il  may  apply  to  set  askle  the  proceedings  on  pay- 
ment of  costs,  even  after  execution  levied,  and  the  money  is  in  the 
sheriff's  hands.'  After  due  nodce  of  the  render  of  the  principal,  the 
plaintiff  still  proceeded  agamst  one  of  the  .bail,  in  an  action  of  debt 
on  the  recognizance,  because  no  offer  was  made  to  pay  the  costs  in 

WildiHd.  Barnei,  104.  S  New  Rep.  C.  P.        f  1  Boi.  Si  Pul.  448. /dl  4S0.  (»}.  S  Bot.  4r 

Ita  190. 1  MoQre,457.  bat  lee  8  Diirnf.  4>  Pal.  45. 
EmC,  609.  8  S  Twifit  46. 

1^  OtveUmd  T.  IHckenwn  tml  Mioihcr»       h  7  Dunif.  4r  £ait. »».  9  I>am£  4*  Eait, 

ballor7«dbM«^C41Q€O^IU.  K.  B.  and  923.  3  Bns.  &  Pvl.  232.  1  Priec,  338.  Ap> 

•ec  14  Eiitl,  599.  1  Bun.  k  Aid.  332.  pend.  Chap.  XI.  §  37. 

0  7  Twmt.  689.  i  See    Uie  easci  referred  to  In  the  not- 

d  1  Barn.  *  AM.  352.  Wmwn  t.   SvAtK  page,  noci:  (A).  ,    «    .  «      • 

E.  22  Geo.  III.  K.  B.  centra,  and  see  6       k  /^rr  <?tir.  H.  29  Geo.  HI.  K.  B.  5  Eail^ 

Taunt.  75.  1  Moore,  457.  wln/#,  234  633.aiidiee2SmhhR  242. 

•  14  East,  599.  1  Baro.  4*  Aid.   932.  1       1  8  Dumf.  4^  Etift»  222.  and  tee  1  Pnc* 

Moots,  457.  938. 
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cbe  fiuit  9gai^  him,  nor  any  rule  obtained  to  stay  proceedioga  oi^ 

fiayraent  of  costs  ^  and  the  court  of  King^s  Bench  held  the  subsequeM 
*3^3]pioceedin£s  to  be  irregular,  beio^.contrary  tp  the  rule  of  TrnJ-. 


but  this  seep)s  to  be  only  for  the  purpose  of  ^ettins  the  bail-piec« 
from  the  judge's  chambers,  and  not  necessary  m  order  to  make,  the 
render  comptete,  so  as  to  discharge  the  bail  below,  and  prevent  an 
attachment  against  the  sheriff:^  Therefore,  an  attachment  issued 
after  notice  of  render,  but  before  affidavit  thereof^  is  irrej^lar,  in 
the  King's  Bench/  and,  in  the  Common  Pleas,  an  affidavit  of  the 
service  of  notice  of  render  is  altogether  unnecessary/ 

The  next  step  to  be  taken,  in  order  to  discharge  the  bail,  in  the 
King's  Bench,  is  to  enter  an  exonereiw  on  the  bau-piece ;  to  effect  . 
which,  the  bail-piece,  if  not  already  got,  should,  be  obtained  from  the 
judge?s  chambers,  and  a  certificate^  trom  the  prison,  that  the  defend- 
ant is  in  custody :  These  being  carried  to  the  master,  he  will  enter 
an  «Donere(ur  on  the  bail-piece,  which  should  then  be  filed  with 
ifae  signer  of  the  writs ;  for  if  the  bail-piece  be  filed  without  an  exon^ 
r^ltir,  the  bail  remain  liable,  though  the  defendant  be  actually  in- 
prison.i^  Yet,  where  the  ba9*piece  has  been  previously  delivered  out 
to  befiled,  to  the  plaintiff's  attorney,  who  neglects  to  file  it,  he  can- 
not proceed  a^inst  the  bail,  for  want  of  an  exonereiur  :^  And  where 
the  render  is  m  other  respects  regular,  the  court  will  not  order  an 
exoneretur  to  be  entered  on  the  bail-piece,  upon  paying  the  costs 
that  have  accrued  subsequent  to  the  i^nder.^  In  the  Common  Pleas, 
the  exonereiur  is  entered  in  the  filacer's  book,  on  making  the  render 
at  the  judge's  chambers*^  It  was  formerly  usual  to  make  an  cntrj 
of  the  render  in  the  marshal's  book,  kept  in  the  King's  Bench  office;* 
but  this  is  now  holden  to  be  unnecessary  :°^  the  practice  being,  when 
[*314]  the  bail  bring  the  defendant  to  the  judge's  chambers  to  be  ren- 
dered, for  the  jud^e  to  make  out  a  committiiur^  which  is  delivered,  to* 
f  ether  with  the  prisoner,  to  the  tipstafl^  who  carries  him  to  the  King's 
(ench  prison,  and  there  delivers  the  prisoner,  with  the  committitur^ 
to  the  marshal  or  his  officer  f  and  it  is  the  duty  of  the  clerk  of  the 
papers  there,  to  make  an  entry  in  the  marshal's  book.** 

If  the  plaintiff  do  not  declare  against  the  defendant  in  due  time, 
to  that  the  cause  is  out  of  court  f  or  if  he  declare  against  him  for  a 

.    a  3  East,  306.  ami  see  H.  M.  1654.  §  12.  k  [ir.Ti.  C.  P.  6  E >^  502. 

C.  P.  16  East,    168,   9.   1    Manle  4r   Sfl.  I  R.  T.  3  Ann.  (a).  K  B.  iknd  tee  t  Sslk. 

742.  ^212.  3.  2  Str.  1215.  1226.  2  Bur.    1W9.  2 

b  R.  T.  .1  Ann.  re.ir.  2.  K.  B.  6  Mod.  238.  Smith  It.  243.  I  Chit.  Ren.  d61. 

8  Mod.  281.  4  Bac.  Abr.  420,  21.  5  Durnf.  m2Barn.  4>A1(1.  667.  1  Cbit  Rep*  3Sd. 

fe  East,  368.  8  Durnf.  ^  E^bc*  222.  iumI  «ee  S.  C. 

AppeiMl.  Chap.  XI.  ^  38.  n  1  Chit  Rep.  964. 

c  1  Chit.  Ilep.  860.  o  2  New  Rep^  C.  P.  404.  and  see  1  Chit. 

d  Id.  559.  Rop.   281.  bv  vhioh  it  seems,  tliat  where 

elinp.  C.  P.  6  Ed.  502.  there   has  been    a  great  and    unoee^sniy 

.    r  R  T.  3  Ann.  (a).  K.  B.  dehiy  in  proceeding  to  trial,  Uie  bail  may  be 

g  jL  E.  1  Ann.  r^.  2.  (a).  ^  B.   1  Salk«  Relieved   on   th^   own  application,  though 

M.  8   Mod.  282.  the  court  will  not  diaehai-gc  t)icm  at  the 

h  8  Mod.  280  Barnes,  68.  S.  P.  instw^oe  of  the  defendant. 

i  Saj.  Rep.  7, 8. 1  Bar.  409. 
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Mjfffmt  cause  of  action  from  what  is  expressed  in  the  pffocesa,*  or 
affidavit  to  hold  to  bail  f  or^  by  original  in  the  King^s  Bench,  in  a 
dijffhrmt  county  from  that  where  the  action  is  brought;*  his  bail  are 
discharged:  And,  in  the  Common  Pleas,  they  are  not.liable,  where 
die  decbration  consists  of  several  counts,  unless  the  plaintiff  recover 
for  the  cause  of  action  specified  in  the  affidavit;*  So  where  the  affi- 
davit was  for  a  certain  sum,  on  a  billbf  exchange  only,  and  the  plain* 
tiff  recovered  a  greater  sum,  as  well  on  the  bill  as  for  goods  sold, 
^  the  bail  were  hoTden  to  be  liable  only  for  so  much  as  was  recovered 
*  on  the  bill  of  exchange.*  But  it  is  too  late  to  mov*^  to  enter  an 
exaneretur  On  the  bail-piece  oif  that  gromid,  aft-ir  bail  put  in  and 
justified,  declaration  delivered,  plea  demanded,  and  time  allowed  for 
pleading:'  And  in  that  court,  the  declaring  in  a  different  county 
from  that  in  which  the  writ  issued,  is  not  deemed  a  waiver  of  the 
bail.*  The  bail  are  also  discharged,  where  the  defendant  diesfisi 
made  a  peer  of  the  realm,'  or  member  of  the  house  of  commons,^  or 
becomes  a  hankrupt  and  obtains  his  certificate,^  &c«  at  any  time 
pending  the  action :  And  in  any  of  these  cases,  the  courts,  on  motion, 
•wfll  order  an  exoneretar  to  be  entered  on  the  bail-piece,  or  in  [*3153 
the  filacer's  book.  But,  in  the  Common  Pleas,  a  variance  between 
the  writ  and  count,  (the  ac  etican  being  in  case  m  promises^  but  the 
declaration  in  debt^)  is  not  a  ground  for  entering  an  exoneretw  on 
the  bail-piece,  where  the  sum  sworn  to  is  under  40/.  i^  And  in  that 
court,  where  the  plaintiff  having  filed  a  bill  in  equity,  and  arrested 
t6e  defendant  for  the  same  cause  of  action,  had  in  consequence  of  an 
order  out  of  Chancery  for  that  purpose,  elected  to  proceed  in  equity, 
the  court  refiised  to  discharge  the  bail,  but  left  them  to  move  to  set 
aside  any  proceedings  which  mi^ht  be  taken  a^inst  them.**  The 
courts,  we  nave  seen,®  will  not  discharge  the  bail,  on  the  ground  of 
the  insani^  of  their  principal :  And  ^^here  the  defendant  was  in 
eustody  oi  the  sheriff,  under  an  extent  of  the  crown,  th6  court  of 
Common  Pleas  refused  to  erant  his  bail  a  writ  of  habeas  corpus^ 
to  bring  him  up,  and  surtender  him  in  their  discharge,  without  the 
consent  of  the  attorney  general.^' 

It  was  formerly  holden,  that  a  cognovit  by  the  principal,  without 
ttotiqe  to  the  bail,  did  not  discharge  them  :^  And  accordingly,  where 
the  defendant  in  the  action  gave  a  cogrwvit  for  the  d.ebt  and  costs, 
payable  by  seven  instalments,  and  afterwards  the  principal  ifras  dis* 
'  charged  under  an  insolvent  debtor^s  act,  which  related  to  a  certain 
day,  when  three  only  of  the  instalments  were  payable ;  it  was  holden^ 
that  the  bail  who  had  been  fixed  before  the  passmg  of  the  act^  though. 
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•  t  £ait»  305.  Per  Cur.  M.  43  Gea  III.  ot  the  m.  m.  and  befot%  it  ii  flled,  diebftil 

K.  B.  3  Wilt  61.   t  tL  Blac   278.  2  Bos.  are  fixed.  6  Darnf.  k  £iist,S84. 

4>  PuJ.  358.  i  Douff.  45. 
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80. 8  ftornf.  East,  «7.  10.  K.  B.  4  Enit,  ISO.  S.  Q.  dted. 

e  3  Lev.  239.  R.  E.  30ea  II.  (a).  K.  B.  1  1  Bar.  244, 5.  438.  Covp.  834. 

Bu«ea,n6.  m  1  H.  Blae.  310.  w«n(e,  170. 

4  2TauntlOV,                                          •  n  7  Tamit.  235.  2 Manh.  548.  &  C 

e TTaunt  804. 1  Moore»5l«  S. C.  «  JrUe^t^l. 

1  Tuint  k  Brad.  48.  I>  5  Taunt  603. 1  If ««h.  186^  S.  C 
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after  the  da^"  to  wliicli  it  related,  were  liable  for  the  wh(At  condem* 
nation  money,  the  entire  debt,  qua  debt,  being  due  msUmiir  ;  with 
a  stay  of  execution  only  for  certain  portions,  at  certain  limes.*   Bat 

*  where  the  plaintiff  had  taken  a  cognovit  from  the  defendant,  with  an 
agreement  to  receive  the  debt  by  instalments,  of  which  no  notice  was 
given  to  the  bail,  the  'court  of  King's  Bench  set  aside  an  execution 
against  tHIm^  sued  out  above  a  year  after  the  judgment,  without  a 
scire  facias  to  revive  it:^  And  in  general,  although  the  bail  are  not- 
discharged,  by  the  plaintiff's  takmg  a  cogntrnt  from*  the  principal 
without  their  consent,  where  judgment  is  to  be  entered  up  thereon 
[*316]  insianiery^  or  the  debt  is  payablS  bjr  instalments^within  the  time 
in  which  the  plaintiff  would  have  been  entitled  t6  judgment  and  execu- 
tion, had  he  gone  to  trial  in  the  original  cause  p  yet  where  that  uk 
not  the  case,  as  where  one  or  more  (h  the  instalments  are  not  payable 
i  till  after  the  expiration  of  that  time,  it  is  now  settled,  in  both  courts^ 

that  the  bail  are  discharged.*  This  doctrine  was  first  introduced  in 
courts  of  equity ;  and  is  founded  on  this  principle,  that  every  surety 
has  a  right  to  come  into  a  court  of  equity,  and  require  to  be  permitted 
to  sue  in  the  name  of  the  orimal  creditor :  But  if  the  creditor  give 
time  to  the  original  debtor,  ne  thereby  prevents  the  surety  mm 
using  his  name  with  effect.  So  the  courts  of  law  have  held,  thA 
the  bail  are  entitled  to  surrender  the  principial  at  any  time,  whenever 
the  plaintiff  himself  would  not  be  precluded  from  taking  a  proceeding 
against  him:  But  if  the  creditor  give  time  to  the  principal,  he  can- 
not during  that  time  take  or  proceed  against  him ;  neither  durinr 
the  same  period  .can  the  bail,  who  are  therefore  discharged/  It  is 

'  no  ground  however,  for  setting  aside  a  judgment  which  has  been 
signed  against  bail,  that  the  plamtiff  has  accepted  a  compositimi  from 
the  defendant,  and  suspended  the  execution  of  a  amias  ad  satisfy- 
cimdam  which  had  been  issued  against  him,  though  it  were  widiout 
the  knowledge  or  consent  of  the  bail ;  as  they  are  not  prevented 
thereby  from  surrendering  their  principal.*  So  where  a  plaintiff  re* 
ceives  bills  of  exchange  from  a  defendant,  with  an  agreement  that  be  J 

shall  not  be  precluded  from  proceeding  while  the  bills  are  ruiiningf  ^ 

the  bail  are  not  thereby  discharged.**  And  the  sureties  on  a  replevin 
bond  are  not  discharged,  by  time  being  given  to  the  plaintiff  in  re*- 
pleoin^ 

In  cases  of  krnA  n'/j/cy,  it  is  holden  that  the.  court  will  not  relieve 
the  bail,  on  the  ground  that  the  debt  was  contracted  while  the  de- ' . 
fendant  was  resident  in  a  foreign  country,  and  before  he  became  a 
bankrupt  by  the  laws  of  that  country,  though  he  may  have  obtained  his 
r*31 7]  certificate,  there.*'  A  nd  whdre  the  defendant  became  bankrupt^ 
before  the  statute  49  Geo.  III.  c.  131.  §  14.,  and  the  plaintiff  proved 


•  SBfttt,4S3.  Eaat,  617.  18.  Vei.  90.  3  Prie^  »6»  17.  1 
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e  1  TaujBt.  161.  S  5  Tmwt  614  1  Manlu  S50.  S.  a 

d  5  TRunt.  31<».  I  Marth.  59.  S.  C.  h  7  Tsmnt  126.     • 

•  15  East,  617.  4  Taunt  456.  .5  Taunt  •  i  6  Tannt  379.  2  Manb.  81.-  9.  C.  T 
319.  1  Manh.  59.  S.  C.  2  Marah.  83.  S.  P.  Taunt  97.  %  MafA.  39t.  S.  C.  «mI  tee  S 
TTannt.^3.  tManh,  383.  S.  C.  and  aee  2  Price,  ^14. 
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1 7  Taunt  126.aB4aes  1  Taunt  159. 15 


I 

1 


r 


OF  SPECIAL  BAIL. 


91V 


i 


■/ 


ins^bt  imdcr'the  commission,  but  did  not  odaerwjse  proceed  iinder 
it,  the  court  held  that  the  bail  were  liable  ;  though  the  plaintiff  had 
lain  bj  two  years,  before  he  brought  his  scire  facias  aeainst  them.' 
But  now,  smce  the  making  of  the  above  statute,  if  a  pmintiif,  after  ;^ 
judgment  obtained,  prove  his  debt  under  a  commission  of  bankrupt 
sued  out  against  the  defendant,  and  also  proceed  against  the  bail, 
the  latter  are  thereby  entitled  to  their  discharge;  and  the  court  on 
motion  will  order  an  exonerttur  'to  be  entered  on  the  baii-piece.** 
Bail  to  the  sheriff  however,  we  have  seen,*  are  not  considered  as 
sureties,  or  liable  for  the  debt  of  a  bankrupt,  within  the  meaning  of 
the  statute  49  Geo.  III.  c«  121*  §  8.  And  therefore  where  such 
^bail,  bcmg  fixed  with  the  debt  and  having  paid  it,  sued  the  princi-' 
pal  and  obtained  judgment,  after  a  commission  of  bankrupt  had 
issued  against  him  but  before  he  had  obtained  his.  certificate,  and 
after  he  had  obtained  it  the  bail  in  the  second  action  applied  to  be  | 
exonerated,  on  the  ground  that  the  plaintiffs,  the  bail  in  the  ori^al 
action,  might  prove  their  debt  under  the  conmussion,*  by  vurtue 
pf  the  statute  49  Geo.  IILc.  121*  §  8.  the  court  of  Common  Pleas 
refused  to  interfere  in  a  summary  way,  but  left  the  bail  to  their  writ 
of  audiid  querela  /  upon  which  the  bail  rendered  the  defendant, 
and  the  court,  on  a  subsequient  application,  refused  to  discharge  bim/ 
If  a  defendant  be  sent  out  of  tne  kingdom,  under  the  alien  act,'  the 
court  of  Kind's  Bench  will  order  the  bail  bond  to  be  delivered  up  to 
be  cancelled,'  or  permit  the  bail  above  to  enter  an  exoneretur ;  imless 
they  are  indemnified,  or  have  money  in  their  hands  belonging  to  the 
defendant)  sufficient  to  answer  the  plaintiff's  demand  :^  And  they 
^1  also  permit  an  excnerelur  to  be  entered,  where  the  defendant  is 
imder  sentence  of  transportation  fcx*  a  felony  f  or  Xhe  defendant,  a 
seaman,  bein^  out  upon  bail  on  mesn^  process,  for  a  debt  under  20/. 
18  impressed  into  the  king^s  service.*^  But  where  the  defendant  was 
^in  custody,  under  a  charge  of  murder  committed  in  /rWan{i,[*d  18] 
irhere  a  bill  was  found  by  the  grand  jury  against  him,  and  application 
had  been  made  to  the  secretary  of  state,  to  send  him  over  there,  in  order 
to  take  his  trial ;  the  court  of  King's  Bench,  though  they  granted ^a 
hcfbeds.  corpus  to  bring  him  up,  in  order  that  he  might  be  sur- 
rendered by  his  bail,  would  not,  without  an  actual  surrender,  allow 
an  exoneretur  to  be  entered  on  the  bail-piece  :^  And  in  a  late  case,'" 
the  defendant  beine  in  custody  of  a  messenger,  under  an  order  of  the 
secretary  of  state,  for  the  purpose  of  being  sent  out  of  the  kingdom 
by  virtue  of  die  dten  act,  (43  Geo.  III.  c.  155.)  the  court  of  Kinj^ 
Bench  refused  to  issue  a  habeas  corpus^  on  the  application  of  his 
bail,'to  bring  him  up,  that  they  might  render  him  m  their  own  dis- 
charge, on  account  of  the  public  inconvenience,  and  of  the  probable 
risk  of^hjs  passage,  which  had  been  taken  in  a  ship  immediately 
about  to  sail  to  his  destined  port :  And  they  also  refused,  while  he 
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w«  «»  h  4.  Hngdoo,  «^  .dgk.  po-dbl,  b.  «r«  hrge  ^ 
to  enter  an  excmrOur  <fti  the  bail<-piece ;  put  they  said  they  would  r^ 
member  that  the  situation  of  the  bail  was  without  any  fault  of  theiro, 
n  if  any  proceedings  were  taken  against  them  in  the  mean-time.* 
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CHAP.  XIII. 


Op  thb  proceedings  AOAiNST.Tire  BAIL  to  rat  SHERIFF^ 
UPON  THX  BAIL  BOND;  and  against  tbk  SHERIFF,  to  con- 

PEL  BIH   TO  KETURN  THE  WRIT,  AND  BBINO  IN  THE    BODYt 

XF  bail  above,  when  necessary,  be  not  put  fii  and  perfected  in  due 
time,  the  bail  bond  is  forfeited ;  and  tne  plaintifiT  may  either  take 
an  (assignment  of  it,*^  and  proceed  thereon  against  the  defendant  ^nd 
his  baO  to  the  sheriff,  or  he  may  proceed  against  the  sAen^himself, 
to  compel  him  to  return  the  writ,  and  bring  in  the  body  of  the  defen- 
danU** 

If  the  bail  below  be  sufficient,  it  is  usjual  for  the  plaintiff  to  take  an 
assignment  of  ^he  bail  bond  ;  .which  it  seems  he  may  do,  even  after 
service  of  the  rule  to  bring  in  the  body,®  or  moving  for  an  attachment ; 
but  after  he  has  sued  out  an  attachment  against  the  sheriff,  he  has 
made  his  election,  and  cannot  afterwards,  whilst  the  attachment  re- 
mains in  force,  take  an  assignment  of  the  bail  bond  :^  And,  in  the 
Common  Pleas,  if  bail  above,  be  put  in  and  jusUfied  in  duQ  time 
after  the  sheriff  is  ruled  to  bring  in  the  body,  the  court  will  set  aside 
the  proceedings  in  an  action  upon  the  bail  bond,  commenced  previous 
to  the  time  of  justification  :*  So  that  the  plaintiff,  in  that  court,  is 
not  at  libMy  to  proceed  on  the  bail  bond,  pending  the  rule  to  bring 
in  the  body.  But  where  the  sheriff's  officer,  on  the  attachment  being 
k)dged,  prevailed  on  the  plaintiffs  to  withdraw  it,  and  take  an  assign- 
ment of  the  bail  bond,  which  the  plaintiffs,  in  order  to  relieve  me 
sheriff,  accordingly  took,  and  commenced  an  action  thereon,  the  court 
*of  King's  Bench  held,  that  the  plaintiffs  might  abandon  their  [*320l 
attachment  in  this  case,  and  then  take  an  assignment,  and  proceed 
on  the  bail  bond.^  And,  in  the  Exchequer,  where  the  attachment 
against  the  sheriff  has  been  set  aside  for  irregularity,  it  is  no  bar  to  an 
alignment  of  the  bail  bond.^ 

Before  the  statute  for  the  amendment  of  the  law,^  the  sheriff  was 
not  compellable  to  assign  the  bail  bond  ^  though  if  he  had  not  as- 
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«gned  it,  the  conrt  wcnild  have  amerced  him  :*  and  ihe  ohl  way  was, 
first  to  give  a  rule  for  the  sheriff  to^  bring  in  the  body,  before  the 
f  plaintiff  could  take  an  assignment  of  the  rail  bond.^    Another  mis- 

chief at  common  law  was,  that  after  an  assignment  of  the  bail  bond, 
d^  action  thereupon  must  have  beeti  brought  in  the  name  of  the 
sheriff,  who  might  have  released  it,  and  thereby  driven  the  plaintiff 
into  a  court  of  equity.^  To  remedy  these  inconveniences,  it  was 
enacted  by  the  above  statute,  that  ^,  if  any  person  or  persons  shalt  be 
**  arrested,  by  any  writ,  bill  or  process,  issuing  out  of  any  of  the 
^  courts  of  recordf  at  WestmmUtr^  at  the  suit  of  any  common  per* 
^  son,  and  the  sheriff  or  -other  officer  take  bail  i/conx  such  person, 
^  aeamst  whom  such  writ,  bill  or  process  is  taken  out,  the  sheriff  or 
^  omer  officer,  at  the  request  and  costs  of  the  plaintiff  in  such  action 
*'  or  suit,  or  his  lawful  attorney,  shall  assign  to  the  plamtiff  in  such 
^  acGon,  the  bail  bond  or  other  security  t^en  from  such  bail,  by  in-- 
^  dorsing  the  same,  and  attesting-  it  under  his  hand  and  seal,  in  the 
^  presence  of  two  or  more  credible  witnesses,  which  may  be  done 
^  without  any  stamp ;  provided  the  assignment  so  mdorsed  be  duly 
^  stamped,  bN&fore  any  ax^tion  be  brought  thereupon  :  and  if  the  said 
^  bail  bond  or  assi^ment,  or  other  security  taken  for  bail,  be  for^ 
^  feited,  the  plaintiff  in  such  action,  after  such  assignment  made, 
^  may  bring  an  action  and  suit  thereupon  in  his*  own  name  ;  and  tha 
*  court  where  the  action  is  brought  may,  by  rule  or  rules  of  the  dame 
^  court,  give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
.  ^  action,  and  to  the  bail,  upon  the  said  bond  or  other  security  taken 
^  from  such  bail,  as  is  a^eeable  to  justice  and  reason ;  and  that  such 
[*321]  "  rule  or  rules  ofthe  said  court  shall  have  the  nature  and  effect 
•^  of  a  defeazance  to  such  bail  bond,  or  other  security  forbail.'' 

Upon  this  statute,  it  has  been  said,  the  bail  bond  may  be  assigned 
hefore  it  is  forfeited,  though  it  cannot  be.  put  in  suit  till  afterwardsr^ 
And  it  is  a  rule  in  the  Common  Pleas,  that  "  no  bail  bond  taken  in 
Lfmdom  or  Middktex^  by  virtue  of  any  process  issuing  out  of.  that 
court,  returnable  on  the*  jJr^^  return  of  any  term,  shall  be  put  in  jsuii 
until  after  the  j?^  day  in  full  term ;  and  that  no  bail  bona  taken  m 
any  other  city  or  county,  by  virtue  of  such  process.,  shall  be  put  in 
suit  until  after  the  ninth  day  in  full  term  :  and  that  no  bail  bond 
takenin  London  or  Middle^ex^hj  virtue  of  any  process  issuing  oat 
of  that  court,  returnable  on  the  second  or  any  otlicr  subsequent  re- 
turn, shall  be  put  in  suit  until  after  the  end  ot  four  days  exclusive  of 
the  day  on  which  such  process*  shall  be  expressed  to  be  returnable  ; 
and  that  no  bail  bond  taken  in  any  othercity  or  county,  by  virtue  of 
such  last-mentioned  process,  shall  be  put  in  suit  until  after  the  end  of 
tight  days  exclusive  ofthe  day  on  which  such  last-mentioned  process 
shall  be  expressed  to  be  returnable ;  upon  pain  of  having  ail  proceed- 
ings upon  such  bail  T>onds  to  the  contrary,  set  aside  with  costs*^  But 
in  the  King's  Bench  it  has  been  holden,  that  if  the  Jmrih  day  for 
perfecting  oail  be  the  last  day  of  term,  and  the  bail  be  not  perfecte<i 

•  I  Sid.  33. 2  Mod.  84.  e  R.  T.  30  Geo.  HI.  C.  P.  1  H.  BUe.  5tS« 
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before,  tke  riain^  of  Che  couri  on  that  day,  an  assignmem  of  <  th^  bail 
hoDii  to  the  plamtiff,  in  the  evening  of  that  day,  is  regular**  After 
defaah  made. in  putting  in  special  bail  in  time,  it  is  not  enough  that 
bail  are  afterwaras  put  in :  but  the  plaintiff  may  take  an  assignment 
of  the  bail  bond,  and  pi*oceed  thereon,  unless  the  bail  be  also  justified, 
chough  not  before  excepted  to.**  And  where  the  defendant  had  ne^« 
lected  to  put  in  and  perfect  bail  above,  thecourt  of  King's  Bench  held 
that  (he  plaintiff  was  not  out  of  court,  by  omitting  to  declare  in  the 
origmal  action,  within  two  terms  after  the  return  of  the  writ;  but  he 
oiif^ht  still  take  an  assignment  of  the  bail  bond  :^  for  he  was  not 
bound  to  declare  de  beiu  esstj  within  the  time  limited  for  the 
defendant's  appearance,  and  after  that  time  he  could  not  declare, 
''^until  the  defendant  had  actually  appeared.  But  where  the  [322] 
plaintiff  is  completely  out  of  court,  by  not  declaring  in  the  original  ac- 
tion, within  a  year  after  the  return  of  the  writ,  or,  in  the  Uommoa 
Pleas,  before  the'  end  of  the  vacation  of  the  second  term. after  it  is  re* 
tumable,  it  seems  that  he  cannot  afterwards  regularly  take  an  assign* 
ment  of  the  bail  bond  i**  And  in  the  latter  couft,  though  the  assignment 
of  the  bail  bond  be  regular,  as  being  taken  while  the  action  was  pend* 
ing,  yet  if  the  plaintiff  be  afterwards  guilty  of  laches,  to  the  prejudice 
of  die  bail,  the.court  will  stay  the  proceedings  thereon.*^  Theplain* 
tiff,  however,  may  proceed  aeainsjt  the  bail,  although  the  action  be  out 
of  court,  if  it  do  not  appear  that  it  was  out  of  court  before  the  plaintiff 
took  an  assignment  of  the  bail  bond/  In  the  Exchequer,  the  court 
on  motion  will  sta}^  proceedings  against  bail,  on  payment  of  costs^' 
although  the  plaintiff  has  neglected  to  proceed  against  them  on  the 
bond,  as  early  as  he  mi^ht  have  done,  if  the  bail  had  any  reason  to 
think  that  the  plaintiff  did  not  mean  to  proceed  in  the  action,  such  as 
the  bankruptcy  of  the  defendant:  But  when  a  trial  has  been  k)st,  the 
bail  bond  will  be  ordered  to  stand  as  a  security,  if  the  bail  have  not 
applied  to  stay  proceedings  on  the  earliest,  opportunity .^ 

The  assignment  may  be  made  by  the  high  sheriff,  or  by  the  under- 
sheriff  in  kts  name^  and  even  by  the  under-sheriff's  clerk  m  his  oflSce  ^ 
and  must  be  stamped  with  a  half  crown  stamp^  before  the  bringing  of 
the  action  on  the  bail  bond>  And  as  the  assignment  may  be  made, 
90  the  action  may  be  brought,  in  any  county.*  It  was  formerly 
usual  for  the  plaintiff  to  bring  several  actions,  against  the  principal 
•  and  his  biail,  uport  the  bail  bond ;  but  this  practice  being.considered 
unnecessary  and  oppressive,,  was  discountenanced  by  the  court  of 
King^s  Bench  in  a  late  case,"'  where  the  assignee  of  a  bail  bond 
brought  separate  actions  thereon,  without  suggesting  any  sufficient 
-teason  for  so  doing ;  and  the  court,  under  the  discretionary  power 
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*vested  in  them  by  the  statute  4  &  5  Ann.  c.  16^  §  30.  stayed  tbe 
proceedings  in  aO  tbe  actions,  upon  payment  of  the  co^t.'s  of  one  of 
them.  The  action  upon  tbe  ban  bond  must  necesisai-ily  be  brought 
in  tbe  same  court  frcon  whence  the  j»ocess  issued,  on  which  the 
bond  was  taken  f  otherwise  the  parties  could  not  have  the  relief 
intended  by  the  statute.  This  rule  applies,  in  the  Kind's  Bench,  to 
actions  brought  on  tbe  bail  bond  by  theafcerijf  JuiTiiiil!',  as  well  as 
■  his  assignee  ^  but  it  is  otherwise  in  tbe  Comnion  Picas :°  and 
*  although  it  be  irregular  to  bring  an  action  on. the  bail  bond,  in  a 
difi^erent  court  irom  that  in  which  the  original  action  was  commenced, 
yet  the  defendant  cannot  take  advantage  of  this,  under  the  plea  of  twn 
tst  factum.*  When  the  plaintiff  has  taken  an  assignment  of  the  bail 
bond,  he  cannol  proceed  in  the  original  action,  so  Jong  as  he  retaina 
his  right  to  sue  upon  it.' 

The  proceedings  on  the  bail  bond  may  be  id  atidx,  if  irregular  ^ 
or  atmea,  if.  regular,  upon  terms,  at  the  mstance  of  the  defendant^ 
or  (rf  tne  sheriff  or  his  bail,  in  order  that  there  may  be  a  trial  m  the 
original  action.  The  Causes  of  irregularity  are  as  various  as  the 
dinerent  proceedmgs  out  of  which  they  arise.  In  general,  tbe  irregu- 
larity is. in  the  writ,  as  that  it  was  returnable  on  a  day  out  oS  term,' 
JLc. ;  or  in  the  affidavit  lo  bold  to  bail,  arrest,  bail  bond,  or  excepdoo 
to  bail;  or  that  the  bond  was  put  in  suit  before  it  was  forfeited. 
Where  a  bail  bond  has  been  improperly  taken,  tbe  court  will  order  it 
to-  be  delivered  up  to  be  cancelled :  And  the  assignment  of  a  bail  bond 
was  sot  aside,  as  having  been  made  pending  a  rule  to  set  aside  pro- 
ceedings for  irregularity,  and  to  stay  procetdit^s  in  the  mtan  tme; 
(he  proceedings  being  suspended  thereby  for  all  purposes,  till  the  rule 
was  discharged.''  Where  the  plaintiff  took  an  assignment  of  the 
bail  bond,  and  aftcnvards  gave  notice  of  exception  to  tbe  bail,  with- 
out entering  it,  the  court  of  King's  Bench  held  that  the  plaintiff^s 
irregularity,  in  not  entering  an  cxceptionj  was  not  waived  by  the 
dcfendemt  3  having  given  (loo  notices  of  justification,  under  one  of 
[*324l  which  the  bail  had  justified,  and  therefore  held  that  the  proceeds 
ings  should  be  stayed ;  f  but  they  would  not  order  tbe  bail  bond  to  be 
delivered  up  to  be  cancelled.'  So  they  would  not  formerly  have, 
ordered  it  to  be  delivered  up,  on  tbe  ground  of  a  misnomer  ;*  Nor 
can.it  be  cancelled,  in  the  Common  Pleas,  because  a  defendant  has 
been  arrested  on  a  special  capias,  in  which,  as  well  ^s  in  the  affidavit 
to  hold  to  bail,  the  initials  only  of  his  christian  name  were  inserted  ;' 
or  because  the  place  where  the  affidavit  to  hold  to  bail  was  sworn,  is 
hot  mentioned  in  4he  jurat."  So  if  a  non-commissioned  officer  has 
been  arrested  and  given  bail,  the  court  of  Common  Pleas  willnot, 
after  judgment  recovered  against  tbe  bail,  set  aside  the  proceedings, 

■  1   Bnr.  642.  3  Bur.   193S.   Barnei,  H.  '    t  <  Sir.  3M. 

Ilf.  3  Will.  348.  ZBIu.  Reu.  B38.  S.  C.  b  4  DarnC  4- Ewt,  t16. 

b  S  DMmr.  &  Eait,  152.  I  I  Chil.  Ren.  174. 

c  1  H.  Bl>c.  631.  b  3  Dnnit:  k  EiM,  6T3.  «  Bq*.  4'  ISd: 

d  3  0m|>b.'396,  10».  bg(  ue  4  H«iile  h  ScL  361.  1  Cbk. 

<  EiMn  V.  Beatlie,  E.  45  Geo.  III.  K-  B.  Rrp.  SSI  coura. 
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and  cancel  the  bail  bond  :•  And  in  that  court,  if  a  plaintiff  sue  out 
writs  Into  two  counties,  and  arrest  the*  defendant,  who  gives  bail  to 
the  sheriff  in  both,  the  plaintiff  may  regularly  proceed  on  the  first 
bail  bond.** 

In  th^King's  Bench,by  a  late  rule  of  court,* "  no  rule  can  be  drawn 
up  for  stayine  proceedings  regularly  commenced  on  the  assignment 
of  a  bail  bond,  unless  the  application  for  such  rule,  if  made  on  Lne  part 
of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merits ;  or, 
if  made  on  the  part  of  the  sheriff  or  bail,  or  any  officer  of  the  sheriff, 
be  grounded  upon  an  affidavit,  shewing  that  such  application  is  really 
and  truly  made  on  the  port  of  the  sneriff  or  bail,  or  officer  of  the 
sheriff,  (as  the  case  may  be,)  at  his  or  their  own  expense,  and  for  his 
or  their  only  indemnity,  and  without  collusion  with  the  original  de- 
fendant," This  rule,  it  will  be  observed,  only  syjplies  to  staying  pro- 
ceedings regularly  commenced  on  the  assignment  of  a  bail  bond : 
And,  in  conformity  thereto,  an  affidavit  to  set  aside  proceedings  on- 
a  bail  bond,  softer  notice  of  render  has  been  riven,  must  state  that 
the  application  is  made  tanaj^de,  on  behalf  of  the  bail:^  But  when 
an  affidavit  of  merits  is  produced,  it  is  not  necessary  to  state  on 
whose  behalf  the  motion  is  made.®  In  the  Common  Pleas,  on  motion 
by  the  bail  to  stay  proceedings  on  the  bail  bond,  or  against  the  she- 
riff, on  payment  of  costs,  the  court  do  not  require  the  bail  to  swear  to 
*merits ;  nor  is  there  any  distinction  in  this  respect,  whether  a[*325] 
trial  has  been  lost  or  not/  In  the  Exchequer,  when  a  trial  has  not 
been  lost,  the  court  on  motion  will  stay  proceedings  on  an  assignment 
of  a  bail  bond,  the  defendant  having  since  put  in  and  perfected  bail, 
without  payment  of  costs,  or  any  affidavit  of  merits,  or  that  the  appli- 
cation is  made  in  ease  of  the  sheriff  or  bail ;  nor  will  they  order  the 
bail  bond  in  such  case  to  stand  as  a  security,  but  only  require  that 
the  plaintiff  shall  be  put  in  the  same  situation,  as  if  the  bail  had  justifi- 
ed in  due  time.' 

In  order  to  stay  proceedings  on  the  bail  bond,  bail  above  must 
first  be  put  in  and  perfected  in  the  original  action.**  And  wherever 
the  defendant  is  euilty  of  a  neglect,  in  not  putting  in  bail  in  due  time, 
by  which  the  bail  bond  becomes  forfeited,  tlie  notice,  in  case  the  party 
mean  to  put  in  bail,  (in  order  to  stay  the  proceedings  upon  the  bail 
bond,)  should  be,  that  he  will  put  in  and  perfect  bail  on  such  a  day ; 
when  the  plaintiff  may'  oppose  them  in  court,  without  its  being  a 
waiver  of  the  bail  bond.'  Bail  above  being  put  in  and  perfected,  the 
court  should  be  moved  in  term  time,  or  an  application  made  to  a  judge 
in  vacation,'*  for  a  rule  or  summons  to  stay  the  proceedings  on  the 
bail  bond,  on  payment  of  costs,  and  that  in  the  mean-time  all  pro- 
ceedings be  stayed ;  and  it  is  usual  to  draw  up  the  rule  for  the  allow- 
ance of  the  bail,  with  the  rule  or  summons  for  stayinc  the  proceedings, 
and  serve  them  both  together.    In  the  Common  Pleas,  notice  of  the 

•  4  Tinnt.  557.  f  1  N.w  Rep.  C.  P.  183. 

1^  ^TViimt.  67.  and  see  1  Chit  Hep.  392.  g  3  Price,  52. 

c  It  M  5»  Geo.  IlL  K.  B.  2  Barn.  ^  h  i  Wils.  6. 

AW.  240.   1  Chit.  Rep.  348.  (a).  Srz,  3.  (a).  i  Co^vp.  769. 
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e  /^.  572. 

32 


• 


y* 


I" 


i 


I 


SU  OF  THE  PROCEEDINGS 

intended  motion  should  be  given  to  the  plaintiiPs  attorney,  and  ^  why 
in  the  mean^time  all  proceedings  should  not  be  stayed  \^  otherwise 
the  court  will  not  add  these  words  to  the  rule-*  Where  die  plaintiff 
has  not  lost  a  trial,  the  court  in  term  time,  or  a  judge  in  vacation^  will 
stay  the  proceedings  on  the  bail  bond,  upon  putting  in  and  perfecting 
ball  above,  and  paying  the  costs  incurred  by  the  assignment  of  th6 
bail  bond,  to  be  taxed  by  the  master  in  the  King's  Bench,  or  protho- 
notaries  in  the  Common  Pleas ;  and  also,  if  necessary,  or  the  state  of 
the  cause  require  it,**  upon  receiving  a  declaration  in  the  original  ac^ 
tion,  pleading  issuably,  and  taking  short  notice  of  trials  so  that  the 
cause  may  be  tried  the  same  term.®  But  if  the  plaintiff  has  lost  a 
[*326]  trial,  the  court  or  a  judge  will  further  require  the  bail  to  con- 
sent, that  the  bail  bond  shall  stand  as  a  security,  even  where  the  d^ 
fendant  has  been  surrendered  by  his  bail.**  By  losing  a  trial  is  meant, 
that  the  plaintiff  has  iften  prevented,  by  the  neglect  of  the  defendant 
to  put  in  or  perfect  bail  in  due  time,  from  trying  his  cause  in,  and  ob- 
taining judgment  of  the  same  term  in  which  the  writ  was  returnable." 
This  of  course  can  only  happen  in  town  causes,  or  where  the  venue  is 
laid  in  L&ndon  or  Middlesex  ;  and  depends  on  the  state  of  the  pro- 
ceedings, as  when  the  writ  was  returnable,  and  declaration  deliver- 
ed, and  whether  the  defendant  lives  more  than  forty  miles  from 
Londim  ;  for  if  he  do,  he  is  entitled  io  fourttm  days  notice  of  trial.^ 
The  plaintiff  therefore,  in  oj^sing  the  rule  for  setting  aside  the  pro- 
ceedings on  the  bail  bond,  or  for  ah  attachment  against  the  sheriff, 
BUist  shew  distinctly  in  his  affidavit,  the  time  when  nis  writ  was  re- 
turnable, and  declaration  delivered,^  &c.  And  it  is  observable,  that 
there  is  a  difference  in  this  respect,  between  actions  by  6i7/,  and  by 
original  writ :  In  the  former,  the  jury  process  being  returnable  on  a 
day  certain,  the  plaintiff  may  obtain  judgment  of  the  term,  when  the 
cause  is  tried  at  the  last  sitting;  but  m  the  latter,  the  jury  process  can 
only  be  made  returnable  on  a  general  return  ;  and  therefore,  when  the 
cause  is  tried  at  the  last  sitting,  which  happens  after  the  last  general 
return,  the  plaintiff  cannot  have  judgment  till  the  following  term.* 

When  the  application  is  to  set  aside  the  proceedings  upon  the 
bail  bond  for  irregularity,  or  if  regular,  to  stay  them  upon  terms,  the 
rule  or  summons  and  affidavit  should  be  entitled  in  the  original  cause  z* 
But  when  the  application  is  to  stay  the  pix)ceedings,upon  some  irreg^ 
ularity  in  the  process  in  the  action  upon  the- bail  bond,  the  rule  or 
summons  and  affidavit  ought  to  be  entitled  in  that  action,  and  not  in- 
the  original  cause.**  And  when  the  rule  is  made  absolute,  or  a  judge's 
order  obtained  upon  the  summons,  it  is  incumbent  on  the  defendant  im- 
mediately to  get  an  appointment  thereon  from  the  master  in  the  King's 
[*327]  Bench,  or  prothonotaries  in  the  Common  Pleas,  to  tax  the  costis^ 

«  Imp.  0  P.  197,  8.  h  Id,  SSI, 
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and  to  serve  a  copy  of  it  upon  the  plaintiff's  attorney  i  and  when  the 
costs  are  taxed,  to  pay  the  same  without  delay,*  otiierwise  the  rule  or 
order  will  not  operate  as  a  stay  of  proceedings.  After  the  proceed* 
ings  have  been  stayed  on  the  bail  bond,  the  defendant  cannot  plead 
in  abatement  in  the  original  action.^.  But,  in  the  Common  Pleas, 
though  it  was  formerly  usual  to  give  judgment,  on  staying  proceed- 
ings m  an  action  on  the  bail  bond,  when  the  bail  consented  that  it 
should  stand  as  a  securitv,  and  execution  only  was  stayed,®  yet  it  it 
now  holden,  that  the  bail  in  such  case  are  at  liberty  to  plead  to  the 
action  on  the  bail  bond  ;  and  consequently  are  entiued  to  a  rule  to 
plead,  and  demand  of  a  plea,  before  jud^ent  can  be  signed  against 
them."^ 

*  The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  plain* 
tiff,  thouffh  beyond  the  sum  sworn  to  and  costs,  to  the  AiU  extent  of 
the  penalty  ot  the  bond:^  And  they  are  liable  for  their  own  costs,  as 
well  as  those  of  the  original  action.  And  where  several  actions  are 
brought  upon  the  bail  bond,  it  is  usual,  in  suing  out  execution,  to  ap- 
portion the  debt  and  costs  in  the  original  action,  amongst  the  different 
defendants,  so  as  to  levy  a  part  on  each,  together  with  his  own  costs*' 
But  the  bail,  it  seems,  are  not  liable  beyond  the  penalty  of  the  bond, 
where  they  are  let  in  upon  terms  to  try  the  cause,  the  bail  bond  stand- 
mg  as  a  security  ;  ahhough  the  debt  and  costs  exceed  the  penalty 
after  the  trial.^  If  the  plaintiff  die  after  the  arrest,  and  before  the 
return  of  the  writ,  the  court  will  set  aside  proceedings  on  the  bail 
bond.^  And  where  the  defendant  dies  before  the  plaintiff  could 
have  had  judgment  against  him,  if  there  had  been  no  delay  iiT  pot- 
ting in  and  perfecting  bail,  the  courts  will  stay  proceedings  on  the 
ban  bond,  upon  payment  of  costs  only  :*  But  they  will  not  relieve  the 
Sheriff's  ban,  upon  the  death  of  the  defendant,where  the  plain- [*328] 
tiff  might  have  had  judgment  against  him,  if  bail  above  had  been  put 
in  and  perfected  in  time>  The  bail  cannot  avail  themselves  of  the 
bankruptcy  of  the  defendant  :^  And  it  seems,  that  rendering  the  de- 
fendant to  the  Kbe's  Bench  prison,  before  the  return  of  the  writ,  will 
not  discharge  his  Bftil  to  the  sheriff*"*  But  if  the  defendant  or  his  bail 
become  bankrupt,  after  the  bond  is  forfeited,  the  plaintifl's  demand, 
being  proveable  under  die  commission,  is  barred  by  the  certificate** 
And  where  the  defendant  is  surrendered  by  his  bail  above,  though 
without  justifying,  after  the  time  allowed  them  for  justification 
is  expired,  the  court  of  King's  Bench,  we  have  seen,  will  stay  the 
proceedings  on  the  bail  bona,  on  payment  of  costs.** 

a  Imp,  K.  B.  152.  1  Sel.  Pr.  201 .  S22»  3. 
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If  there  be  no  bail  bond,  or  the  plaintifT  be  dissatisfied  with  the 
bail  taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the  writ  f 
and  in  the  King^s  Bench,  we  have  seen,^  if  the  bail  to  the  sheriff  be- 
come bail  above,  the  plaintiff  cannot  except  to  them,  after  he  has 
taken  an  assignment  of  the  bail  bond ;  though  it  is  otherwise  in  the 
Common  Pleas :  In  the  King's  Bench  therefore,  if  the  plaintiff  be 
dissatisfied  with  the  bail  taken  by  the  sheriff,  he  can  only  proceed  by 
ruling  him  to  return  the  writ,  and  bring  in  the  body  ;  for  if  he  were 
to  take  an  assignment  of  the  bail  bond^  he  would  admit  the  suffi* 
ciency  of  the  bail  to  the  sheriff,  and  if  they  were  afterwards  put  in  as 
bail  alDove,  he  could  not  except  to  them.  But  a  rule  to  return  the 
writ  cannot  be  had,  after  the  plaintiff  has  taken  an  assignment  of  the 
bail  bond,  if  valid;  for  by  taking  such  assignment,  he  discharges 
the  sheriff :®  though  if  the  bail  bond  be  void,  it  is  otherwise.**  So  it 
has  been  holden,  that  if  the  sheriff  appoint  a  special  bailiff  to  arrest 
[*329]  the  defendant,  at  the  request  of  the  plaintiff  or  his  agent,  he 
cannot  be  ruled  to  return  the  writ  f  but  he  is  notwithstanaing  re- 
sponsible for  the  safe  custody  of  the  defendant,  after  the  arrest  made/ 

The  nile  to  return  the  writ  is  a  side-bar  or  treasury  rule,  which 
expires  in  four  days  after  service,  in  London  or  Middlestx^^  and  in 
six  days  in  any  other  city  or  county .**  In  the  Kings  Bench,  it  is 
obtained  from  the  clerk  of  the  rules";  and  usually  taken  out  on  the 
return  day  of  the  writ  by  W//,  or  quarto  cKe  post  by  original^  in 
order  that  it  may  keep  pace  with  the  time  to  put  in  bail:  But  it 
cannot  regularly  be  taken  out  hfore^  though  dated  on  the  return 
day,'«^r  mmrto  die  post  by  original.*'  In  the  Common  Pleas,  the 
sheriff  had  formerly  in  all  cases  six  days  after  service  of  the  rule,  to 
return  the  writ  ^  but  the*itime  for  returning  it,  in  town  causes,  was 
afterwards  reduced  to  four  days  ^  so  that  now  it  is  the  same  in  both 
courts.  The  rule  to  return  the  writ  is  obtained  from  the  secondaries 
in  the  Common  Pleas ;  and  usually  taken  out  on  the  first  day  of 
term,  when  the  process  is  returnable  on  the  first  return  ;  or  if  re- 
turnable on  the  second,  or  any  subsequent  return,  it  may  be  taken 
out  on  the  return  day  of  the  process  ;  being  the  periods  from  which 
the  tim^  f6r  putting  in  bail  is  reckoned.  But,  by  statute  20  Geo.  11. 
c.  37.  §  2.  "  no  sheriff  shall  be  liable  to  be  called  upon  to  make 
**  a  return  of  any  writ  or  process,  unless  he  be  required  so  to  do, 
"  within  six  months  after  the  expiration  of  his  oflice  :"  Upon  which 
statute  it  has  been  holden,  in  ease  of  sheriff's,  that  the  months  are 
lunar  months  f  that  the  day  of  the  sherift'^s  quitting  his  office  is  to 

•  Gilb.  C.  P.  21.  R.  M.  6  Gea  II.  (a).  K.  b  R.  M.  G  Geo.  II.  K.  B.    In  the  collec- 

B.  2  Saund.  61.  d.  (7).  and  see  Append,  tion   of  rules  and  orders,  with  which  Mr. 

Chap.  XII.  §  3, 4.  Abbot  (now  Lord  Colehe»ter,)hu  obliged  the 

b  Ante,  278,  9.  profession,  beginning  in  faster  term  1731, 

e  Gilb.  C.  P.  81.  1  Salk.  99.  3  Bos.  4*  Pal.  and  endingin  Trinity  term  1795,  this  rule  is 

S64.  stated  as  naving  been  made  in  TVinUy  cenD^ 

d  1  Wils.  233.  mmam  t.  Jacguet,  M.  5  ^6  Geo.  IL  See  p.  12. . 

34  Geo.  m.  K.  B.  i  1  Dumil  ^  East,  558. 8  East,  843. 

eS  Blac  Rep*  958.  4   Dam£    ^    East.  ^PerCur.M  42GeownLK.B. 

119.  1  R.  H.  8  Geo.  1.  C.  P^ 

f  8  Bumf.  4>  East,  505.  and  see  8  Esp,  m  R.  H.  7  Geo.  IQ.  C.  P.  Banies,49i. 

Rep  591 .  n  Dour.  46dt  8  Smntf.  47*  m. 
>     tR.T.6Geo.m*K.B«3Biir.l981. 
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be  reckoned  as  one  ^  and  that  the  sheriff  cannot  be  ruled  to  return 
the  writ,  after  the  expiration  of  six  months,  though  req^uested  before.^ 

Hhe  rule  to  return  the  writ,  being  intended  to.  bring  the  sheriff 
into  contempt,  must  be  personally  served  on  the  sheriff  himself,  or 
♦his  under-sheriff  f  except  in  Londmi^  MiddUsex^  and  Sumy^  [*330] 
where  service  on  the  deputy  secondary  of  the  compters,  sheriff's 
deputy,  or  under-sheriff 's  agent  in  town,  is  deemed  sufficient:^  for 
as  six  days  only  are  allowed  after  service  of  the  rule,  to  return  the 
writ,  it  might  otherwise  be  impossible  to  obey  the  rule  in  distant 
counties.  In  the  King^s  Bench,  where  the.  rule  expires  in  vacation, 
the  sheriff  need  not  return  it  till  the  first  day  of  tne  ensuing  term, 
and  has  the  whole  of  that  day  to  file  his  return.®  But  in  the  Common 
Pleas,  where  a  rule  to  return  a  writ  expires  in  vacation,  the  sheriff 
must  file  it  at  the  return,  and  cannot  wait  till  the  ensuing  term ;  the 
Common  Pleas  office  being  open  during  the  vacation.' 

The  sheriff  being  rulea  to  return  tne  writ,  either  does,  or  does 
not  return  it.  And  where  the  writ  is  executed  by  the  old  sheriff 
while  in  office,  he  ought  to  make  his  return  to  the  same,  and  hand 
such  writ  and  return  over  to  the  new  sheriff,  who  comes  into  office 
before  the  return  day ;  and  such  new  sheriff  will  return  the  writ, 
wi^}i  the  old  sheriff's  return  thereon :  and  if  the  old  sheriff,  after 
arresting  a  defendant,  suffer  him  to  escape,  and  go  out  of  office  before 
the  return  day,  he  is  answerable  for  the  escape.*  If  there  be  no  re- 
turn, it  is  a  contempt ;  for  which  the  court,  on  a  proper  affidtmi^ 
will  grant  an  attachment  *}  and  this  is  the  constant  mode  of  proceed- 
ing against  the  latt  sheriff,*^  as  well  as  the  present  one ;  for,  as  to 
the  former,  he  ought  in  strictness  to  have  returned  the  writ  before 
he  was  out  of  office,  and  therefore  the  contempt  was  actually  com- 
mitted whilst  he  was  a  servant  of  the  court.*'  But  where  the  sheriff, 
on  being  ruled  to  return  a  writ,  gave  notice  to  the  plaintiff  that  the 
writ  was  lost,  and  that  the  defendant  was  in  custody,  the  plaintiff 
should  have  proceeded  as  if  the  .sheriff  had  returned  cepi  corpus ; 
and  the  court  of  Common  Pleas  set  aside  an  attachment  issued 
against  the  sheriff,  for  not  returning  the  writ.*  The  writ  should  re- 
gularly be  returned  by  the  sheriff,  on  the  day  on  which  the  rule  for 
retu^iing  it  expires  ;  and  in  default  thereof,  the  plaintiff  may  move 
♦for  an  attachment  on  the  next  day:"  or,  in  the  King's  Bench,  [*33l3 
if  the  rule  expire  on  the  last  day  of  term,  he  may  move  for  an  attach- 
ment at  the  rising  of  the  court  on  that  day ;"  and  the  rule  for  the  at- 
tachment is  regular,  though  the  sheriff  make  his  return  on  a  subscr 
quent  day  in  vacation,  beiore  he  is  actually  served  with  the  rule.**  In 
order  to  ascertain  the  time  of  making  the  return,  in  the  King's  Bench, 

m  Don^.  463.  2  Saand.  47.  nu  .  H.  M.  6  Geo.  U.  K.  B. 

b  9  Dornf.  k  East,  1.  k  Doiig.  464. 

•  Cai.  Pr  C.  P.  123.  Pr.  Reg.  381.  S.  C.  1  1  Marsh.  289. 

<  DoQff.  490.  SDarnf.  Se  East,  351.  aR.  M.  3>2  Geo.  III.  K.  B.  4  Darnf.  k 

c  5  Eaa(,  386.  1  Smith  8.  427.  S.  C.  East  496.  and  see  1  Pric^  338.   1  Chit.  Rep. 

f  5  TaiMt.  647.  1  Marsh.  270.  S.  C.  356.  (a). 

%  4  East,  604.  and  see  6  Ttaot.  231.    1        n  11  East,  591.    1  Chit.  Rep.  856.  (a). 

Marsh.  654  S.  C.  Pott,  334. 

k  Append.  Chap.  XIT.  ^  5, 6,  •  Id*  ibid. 
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the  cuBtos  hrmvm  is  required  to  indorse  on  every  writ,  on  what  daj^ 
and  at  what  hour,  the  same  was  filed/ 

The  sheriff's  return  to  a  capias  ad  respcndmdum  is  either  ^at 
the  defendant  b  not  found  in  his  bailiwick,^  or  that  he  has  taken 
him;  and  in  the  latter  case,  it  is  either  that  he  has  him  read^^ot 
in  emtady^  to  answer  the  plaintiff;  or,  by  way  of  excuse,  that  he  u 
skkf  or  ditad^  {Umgaidus^  vd  martuus  est ;)  or  that  he  has  er- 
eepedf  or  been  rescued  f  or  that  the  sheriff  has  discharged  him,  or 
delvoertd  him  over  to  another  custody,  by  direction  of  me  plaintiflf 
or  by  order  of  the  court  f  or  that  he  has  be^n  discharged  from  the 
arrest,  under  the  statute  43  Geo.  IIL  c.  46*  §  2.  on  depositing- inr  ^ 
the  sheriff's,  hands,  the  sum  indorsed  on  the  writ,  with  ten  pounds  m  ^ 
addition,  to  answer  costs,  &c.  If  the  sheriff  return  non  est  inventus^ 
where  heiias  or  might  have  taken  the  defendant,  he  is  liable' to  an 
action  for  a  false  return  ;*  and  if  he  return  cqri  corpus^  et  paratian 
haheo^  where  he  has  taken  the  defendant,  and  let  him  go  at  lar^ 
without  bail,  he  is  liable  to  an  action,  if  the  defendant  be  not  m 
custody,  or  bail  above  be  not  put  in  and  perfected,  at  the  return  of 
the  wnt.'  But  where  the  sheriff  has  taken  bail,  he  is  not  liable  to 
an  action,  upon  the  return  of  cepi  corpus,  et  paratum  htAeo  ^  for 
it  vras  his  duty  to  take  bail :  and  though  the  latter  part  of  the  return 
be  not  strictly  true,  yet  this,  which  ¥ras  the  ancient  return,  is  not 
[*332]  alteredf  by  the  statute  23  Hen.  VI.  c.  9.  Still,  however,  he 
might  nave  been  amerced  by  tlie  courts,  upon  such  return,  for  not  bring- 
ing in  the  body,  or  putting  in  and  perfecting  bail  above:*  and  m  the 
becinnin^  of  the  last  reign,  the  practice  <rf  amercing  the  sheriff  appears 
to  have  given  way  to  the  proceeding  by  attachment." 

If  the  defendant  reside  within  a  liberty,  tiic  bailiff  of  which  has 
the  execution  and  return  of  writs,  it  is  usual  for  the  sheriff  to  return, 
that  he  has  made  his  mandate  to  the  bailiff  of  the  liberty,  who  has 
l^ivenhim  no  answer,  or  has  returned  that  the  defendant  is  not  found 
m  his  bailiwick,  or  that  he  has  taken  the  defendant,  and  has  him 
ready."  In  the  first  case,  the  plaintiff  is  entitled  to  a  nan  omiitas^ 
by  the  statute  Westm.  2.  c.  39  :•  In  the  second,  if  the  return  be  false, 
the  bailiff  is  liable  to  an  action;  the  sheriff  not  being  answerabte  at 
common  law,  for  the  false  return  of  the  bailiff.^  In  the  last  case, 
the  ancient  mode  of  proceeding  was  by  dtstrir^as  /» but  it  seems, 
that  the  bailiff  may  now  be  called  upon  by  rule,  to  bring  in  the  body."' 
}f  the  bailiff  make  an  insufficient  return,  he  is  liable  to  be  amerced 
for  it,  and  not  the.  sheriff,  by  the  statute  27  Hen.  VIII.  c.  34.« 

«R.T.  30  Gca  III.  K.  B.  3  Oariif,  k  1  Same  cases  as  in  Uie  pi<e«Hnng  nofe :  mmI 

R8t,787.  n.  M.  6  Geo.  11.  (a).  K.  B.  1  Wils.  262.  I 

b  Anperx!.  Chap.  XII.  §  7.  1(K  H.  BUe.  233, 4. 

«  /dt  §  8.  10.  a2  H.  Blao.  434.  (a),  and  see  2  Saund. 

4  id  §9.  68.0. 

c  /e/.  §  14.  D  Of,  Brev,  216.  Jiet  Breo.  168«9.   Ap- 

tIdhU.  pend.X:hap.  XII.  §  15. 

§/<£§  12,13.  oGilb.C.P.26»l.BBniard.  K.  B.281  f 

k  2  £m.  Mep.  47S.  East,  330. 

I  GitKC.  P.  22.  Nox,  39.  1  Mod.  228.  2  p  Gilb.  C.  P.  SO. 

Mod.  178.  S.  C.  q  Id.  31.  Brownl.  Brev.  JwL^,  4ro.   Afb> 

k  Cro.  Eliz.  624.  808.    852.  Nor,  39.  S.  pend.  Chap.  XII.  §  16,  IT 

C.  I  Sid.  22  439.  1  Vtntt  55.   85.  2  Saond.  r  2  Domf.  &  East,  $. 

60. 154. 1  Mod.  3.  57.  227. 2  Mod.  83. 177.  3  a  Gilb.  C.  P.  30. 
Silk.  314i  15.  Ante,  258. 
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Upon  the  sherd's  return  of  cgn  corpus  tt  paratum  hfAeo^  if  bail 
jabove  be  not  duly  put  in,  or  if  put  in  and  excepted  to,  they  do  not 
Justify  in  due  time,  the  plaintiff  has  his  election,  either  to  take  an 
assignment  of  the  bail  bond,  or  to  proceed  against  the  sher^^  by 
ruling  him  to  brbg  in  the  body  f  and  if  there  be  no  bail  bond,  or  the 
plaintiff  be  dissatisfied  with  the  bail  taken  by  the  sheriff,  it  b  usual, 
and  necessary  in  the  King's  Bench,  for  the  plaintiff  to  rule  him  to 
bring  in  the  body^**  But  where,  on  the  return  of  cepi  corpus^  the 
plaintiff  brought  an  action  against  the  sheriff  for  an  escape,  and  re-' 
covered  damages,  the  court  of  King's  Bench  held,  that  he  could  not 
^afterwards  rule  the  sheriff  to  bring  in  the  body,  with  a  view  to  [*333] 
proceed  in  the  original  action  for  cost3.®  The  rule  to  bring  in  the  body 
IS  difcur  day  rule  m.  London  or  Middlesex^  and  a  six  day  rule  in  any 
other  city  or  county  ^  and  should  be  served  in  like  manner  as  the  rufe 
to  return  the  writ.  In  the  King's  Bench,  it  is  a  side-bar  rule,  and  ol> 
tained  from  the  clerk  of  the  rules ;  but  in  the  Conunon  Pleas,  it  is 

S'ven  by  the  filacer  who  issued  the  process,®  on  a  note  or  extract  of 
e  writ  and  return  from  the  custos  brevium^  after  which  the  rule  is 
clrawn  up  by  the  secondaries  and  served/  And  there  should  be  no 
delay  in  giving  the  rule:  for  where  the  sheriff  had  returned  ctpi 
corpus  to  a  bailable  writ  in  Hilary  term,  upon  which  the  plaintiff 
proceeded  no  further  till  Michaelmas  term  following,  and  in  the 
mean-time  the  bail  became  insolvent,,  and  the  defendant  absconded  ; 
the  court  of  Kine's  Bench  thou^t  it  unreasonable  that  the  sheriff 
should  be  callea  upon  to  bring  in  the  body  after  such  delay,  and 
they  set  aside  an  attachment  which  had  issued  against  him  for  not 
doing  it«B 

Tne  intent  of  this  rule,  where  the  'defendant  is  not  in  custody,  is 
to  cqmpel  the  sheriff  to  put  in  and  perfect  bail  sbove  :^  And  it  cannot 
in  general  be  taken  out,  until  the  time  .for  putting  in  bail  has  ex- 
pired ^  for  it  is  necessary  that  the  proceedings  against  the  sheriff 
should  keep  pace  with  the  times  allowed  for  putting  in  and  perfect- 
ing bail;  otherwise  this  inconvenience  micht  ensue,  that  the  sheriff 
mi^ht  be  fixed  with  the  payment  of  the  debt  and  costs,  and  upon  his 
Innong  an  action  against  the  defendant  or  his  bail,  upon  uie  bail 
l>onc^  uey  might  plead  camptruit  ad  diem.  In  the  Kme's  Bench, 
firhere  the  rule  to  return  the  writ  is  given  on  the  return  day,  a  rule 
to  brin^  in  the  body,  dated  on  the  day  of  the  return  by  the  sheriff 
of  cep%  corpus^  though  issuing  afterwards  in  the  vacation,  is 
irregular;"*  But  where  the  writ,  in  a  country  cause,  was  returnable 
on  the  Jirst  of  June,  and  the  sheriff  was  ruled  to  return  it  on  the 
^seoandf  and  on  the  eighth  he  returned  cqn  corpu5,upon  which  the  r*334] 
plaintiff,  on  the  same  day,  served  him  witn  a  rule  to  bring  m  the 

•  Jnte,  319.  g  7  Dumf.  Ic  Edist«  463.  tnd  lec  3  Boe.  & 
b^SMind.  61.  e.  Append.  Chap.  XIL  ^    Pul.151.  9East,467. 

18, 19.  h  R.  M.  6  Gea  II.  (a).  K.  B.  1  Will.  9&t 

•  2  Bam.  4*  Aid.  033.  1  Chit;  Rep.  395.     1  H.BUc.  29.1,4. 

jBt  C.  i  5  Dumf.  &   East,  479.    8*  £•«,   536. 

d  K.  M.  6  Gea  II.  R.  T.  6  Geo.  in.  S  Sfncerw.  Lvmei,  E.  2.*)  GeallL  C«  K  Imp. 

Bur.  1931.  K.  B.  R.  H.  7  Gi^.  HI.  C.  P.  C.  P.  312.  2  H.  filac.  276. 1  Price,  S.  103. 

cItT.SW.  kM  fw.  I.e.  P.  k2Bast,?41. 
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body,  and  on  the  Jiflemth  obtained  an  attachment,  the  court  held 
the  proceedings  to  be  regular;  although  it.  was  objected,  that  the  j 

shenff  had  all  the  eighth  to  return  the  writ,  and  consequently  that  | 

the  rule  to  bring  in  the  body  should  not  have  been  served  till  the 
fdnth:  for  in  this  case,  the  time  for  putting  in  bail  had  expired, 
before  the  service  of  the  rule  to  bring  in  the  body  :■  Agreeably  to 
which  it  is  now  settled,  that  in  all  cases  where  the  time  for  putting 
in  bail  has  expired,  the  sheriflF  may  be  ruled  to  bring  in  the  body  on 
the  same  day  that  he  returns  cqn  corpus*^  When  a  rule  to  bring 
in  the  body  expires  on  the  last  day  of  term,  the  plaintiff  is  at  liberty, 
at  the  rising  of  the  court  on  that  day,  to  move  for  an  attachment  in 
the  King's  bench,®  as  well  as  in  the  Common  Pleas,**  for  not  bring- 
ing into  court  the  body  of  the  defendant :  and  such  attachment  may  , 
be  accordingly  issued  on  the  following  day,  provided  bail  shall  not 
then  be  perfected,  or  the  defendant  rendered  in  their  discharge. 

When  the  sheriff  is  called  upon  to  bring  in  the  body,  he  must  either 
bring  it  into  court,®  or  put  in  and  perfect  bail  above,  within  the  time 
allowed  him  by  the  rule  :*"  otherwise  it  is  a  contempt,  for  which  the 
court  will  grant  an  attachment^  on  an  affidavit  of  the  service  of 
the  rule,*  and  that  no  bail  has  been  put  in ;  or  that  bail  has  been  put 
in,  but  not  perfected  :**  And  where  two  sheriffs  had  been  ruled  to 
bring  in  the  body,  and  then  one  of  them  died,  the  court  granted  an 
attacnment  against  the  surviving  sheriff  only.*  But  the  contempt  is 
not  incurred,  till  the  day  is  past,  on  which  the  rule  to  bring  in  the 
body  expires ;  for  the  sheriff  has  the  whole  of  that  day  to  bring  it  in, 
and  therefore  an  attachment  cannot  be  moved  for  till  the  next  day  r*' 
[*335]  And,  in  the  King's  Bench,  the  sheriff,  we  have  seen,*  is  not  lia- 
ble to  an  attachment,  where  the  defendant  is  rendered  at  any  time  be- 
fore the  expiration  of  the  day  allowed  for  bringing  in  thebody.  The 
sheriff  however  is  not  entitled,  in  that  court,  to  the  benefit  of  a  render 
made  after  the  original  time  for  putting  in  bail  has  expired:' 
And  where  two  days  time  to  justify  is  given,  if  bail  are  not 
justified  on  the  last  of  the  two  days,  an  attachment  may  issue  on 
that  day.™  In  the  Kind's  Bench,  the  plaintiff  may  move  for  an  at- 
tachment against  the  sheriff,  at  any  time  after  the  expiration  of  the 
rule  to  bring  in  the  body ;  and  if  it  be  obtained  before  the  service  of 
the  rule  for  the  allowance  of  bail,  the  sheriff  is  fixed.  But  in  the 
Common  Pleas  and  Exchequer,  though  the  rule  to  bring  in  the  body 
has  expired,  yet  if  the  defendant  justify  bail  before  the  attachment 
against   the  sheriff  is  moved  for,  it  is  in  time  to  prevent  the  at- 

* 

a  Parker  un^  fVaU^  M.  36  Geo.  III.  K.  B.  cd,  in  the  Common  Pleas,  mast  not  merely 

Cf^dmn  V.  Montague^  £.  23  Geo.  III.  K-  B.  state   that   the   ofBoer  of   the   aheriiP  vas 

S.  ^.  served  with  a  copy  of  the  rule  to  bring  ib 

1^4  Maule  Sc  Sel.  427.  the  body,  but   must  likewise  add,  that  Uie 

«  1  Chit  Rep.  356.  (u).  original  rule  was  at  the  same  time  shewn  lo 

d  R.  T.  38  Geo.  III.  C.  P.  him.  1  New  Rep.  C.  P.  121. 

e  Barnes,  392.  i  WiUie  v.  Benitt^,  T.  25  Geo.  in.  K.  B. 

f  1  Wils.  262.  R.  M.  6  Geo.  II.  (fl).  K.        k  Rexx.  Sheriff Enex^  H.36  Gi^Ul. 

B.  9  Sauod.  61.  e.  K.   B.  eited  in  '7  "Burnf.  k   E:tst,  528.    8  -* 

%  2  MiMb  251.  Darnf.   &  East,   464.  1  Price,   338.  1  Chk. 

^   k  Append,  Chap.  XII.  §  20,  21.  And  for  Rep.  356. 
the  form  of  the  rule  for  an  attachment  in        1  Ante,  J07. 
K.  B.   see  id,  4   23.     The  affidavit  upon       ml  Chit.  Uep.  396: 
which  t 'motion  fiir  anattaehment  isfoiuid- 
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tachment^  And  the  former  court  w^ll  never  allow  any  advantage  to 
be  taken  of  the  priority  of  motion  on  the  same  day  :•  Therefore,  if  • 
bail  be  brought  up  on  the  same  day  on  which  an  attachment  has 
been  obtained  against  the  sheriff,  the  court  will  permit  them  to 
justify,  and  set  it  aside.^  Bui  the  plaintiff  in  such  case  is  enti« 
tied  to  the  costs  of  moving  for  the  attachment.®  So  if  the  plaintiff 
has  incurred  the  costs  of  instructing  counsel  to  move  for  an  at- 
tachment, before  the  defendant  gives  notice  of  his  surrender,  though 
he  surrender  before  it  is  actually  obtained,  the  court  of  Common 
Pleas  will  order  the  costs  of  those  instructions  to  be  paid  by  the 
defendant,  upon  setting  aside  the  attachment.^ 

In  counties  pcUcUine,  the  attachment,  or  other  process  of  con* 
tenjpt,*  issues  against  the  party  who  is  in  fault ;  as  against  the  chan- 
crflor  of  Lancaster^  the  bishop  of  Durham/  or  the  chamberlain  of 
Ouster,  or  their  oflScers,*  if  they  refuse  to  make  a  mandate  to  the 
^sheriff,  or  to  return  the  writ  into  court,  after  he  has  made  his  [*3363 
return  to  them  ;  or  against  the  sheriff,  if  he  will  not  return  his  man* 
date,  or  bring  in  the  body  of  the  defendant,  pursuant  to  his  return  ci 
cqn  corpus,  £c.  for  though  the  sheriff  is.  not  the  immediate  officer  of 
the  court  above,  he  is  answerable  to  it  for  contempts. 

It  was  formerly  usual,  in  the  King's  Bench,  to  proceed  against  the 
late  sheriff,  for  not  bringing  in  the  body,  by  disirimasJ^  But  now, 
by  rule  of  that  court,*  "where  any  sheriff,  before  his  going  Out  of^ 
office,  shall  arrest  any  defendant,  and  a  cepi  corpus  shaS  afterwards 
be  returned,  he  shall  and  ma}',  wWim  the  time  allowed  by  law,  be 
called  upon  to  bring  in  the  body,  by  a  rule  for  that  purpose,  not- 
withstanding he  may  be  out  of  office,  before  such  rule  shsdl  be 
granted."  A  similar  practice  has  also  obtained  in  the  Common 
Pleas.*'  And  in  that  court,  a  sheriff  who  is  ruled  on  the  last  day  of 
term,  but  goes  out  of  office  before  the  next* terra,  is  liable  to  tin  at-* 
taclmicnt,  for  not  bringing  in  the  body.*  '    ^ 

The  distrir^as  agamst  the  late  shoriff  was  a  judicial  writ,  issuing 
out  of  the  Kingls  Bench  office  by  bill,  or  filacer's  office  by  original^ 
and  directed  to  his  successor ;  commanding  him  to*dw/ram  the  late 
sheriff,  by  all  his  lands,  &c.  so  that  he  mi^ht  have  4he  defendant's 
body  in  court,  to  answer  the  plaintiff.™  This  writ  must  haCve  been 
made  returnable  on  a  day  certain  or  general  return,  according  to 
the  former  proceedings ;"  and  must  haVe  lain  four  days  exclusive  in 
the  sheriff's  office :  but  it  need  not  have  been  left  there  before  the 

m  I  H.  Blao.  9.  C.  P.  1  Price,  103.  338.  131. 
Evchcq.  and  aec  1  Bos.  4*  Pul.  325.  9  East,       h  Tnre«  144,  5.  3  Lill  P.  R.  510.  5  Bor, 

468.  2726.  l>Mi^.    464     For  the  tbrm  of  a  dit- 

b  2  Hot.  ^  Pal.  38.  and  see  1  Bos.  4r  Pul-  trM^a»  sgiiinst  ihc  constable  of  Difver  Castle^ 

334.  betiig'a  peer,  to  compel  him  to  bring  inth* 

e  2  Boa.   A-  PiiL  38.  (a).  3  Boc.  k  Pul.  body,  see  Append.  Cliap.  XI!.  §  22. 
COa  I  K.  T.  31   Gro,  III.  K.  B.  4  Dumf.  4> 

d  1  Taant  56.  East,  379.  and  see  2  Saond.  61./. 

e  FH^ht  and  otheri  v.  Stanleyt  M.  44  Oea       k  Barnes,  102. 
HI.  K.  B.    In  this  oase^  ^tfutrin^at  issued       1  1  H.  Blac.  629. 

against  the  bishop  of  Jhtrkasn^  being  a  peer,       m  Brownl.  Brev*  Jud,  The$.  Brev.  and  Q/^ 

instead  of  an  attachments  for  not  rttoming  a  Brev,  tit.  DUtringat  i  wdsee  Appcpd'  Chap, 

writ.  Xil.  §16.17.  •      '  ^--^ 

flSid.92.  nTryeylidyfi. 

g  Andr.  191.  and  lee  Doug.  749.  3  East»  • 

33 


.■»  -'  .  '  V  "^    1 


S36  OF  TMfe  PROCEEDINGS. 

return,  it  being  deemed  sufficient  to  leave  it  on  the  return  dlnr.^  Upon 
"the  first  distringas^  the  sheriff,  to  whom  it  was  directed,  levied  issues 
to  the  amount  of  forty  shillings,  which  the  plaintiff  moved  to  in- 
crease ;  and  if  the  debt  were  small,  the  court  would  order  the  whole 
of  it  to  be. levied,  with, costs,  upon  an  alias  rfwrnng<w ;  but  other- 
wise the  plaintiff  moved  again  to  increase  the  issues,  and  sued  Out 

^  a  phries  distringas^  &c. :  and  when .  issues  were  returned,  to  the 

[*337]  amount  of  the  debt  and  costs,  the  plaintiff  moved  for  a  sale  of 
them,  under  the  statute  10  Geo,  III.  c.  $0.** 

The  attachmenl^  is  a  criminal  process,  directed  to  the  cormwr^ 
when  it  issues  against  the  present  sheriff;  or  when  against  the  latt 
one,  to  his  successor :  Ana,  in  the  King's  Bench,  it  must  be  made 
returnable  on  a  general  return,  though  the  original  process  was  ^t  a 
day  certain.^  The  attachment  may  be  moved  for  on  .the  last  day  "of 
term  f  and  until  it  be  granted,  the  proceedings,  in  the  King's  Bench, 

^  are  on  the  plea  side  of  the  court,  and  must  be  entitled  with  the  nam^ 

of  the  parties :  But  as  soon  as  the  attachment  is  granted,  the  pro- 
ceedings are  on  the  cronm  side,  and  from  that  time  the  king  is  to  be 

"•*         named  as  the  prosecutor.^  .If  the  coroner  or  sheriff,  being  called 

upon  by  rule,  neglect  to  return  the  attachment,  he  may  be  attached 

himself;  and  the  attachment  against  the    coroner  should  be  directed 

to  elisors^  named  by  the  master  in  the  King's  Bench,  or  protho- 

'   notaries  in  the  Common  ricQS.8^ 

When  the  sheriff  is  fixed  for  a  contempt,  he  is  liable,  in  like  manner 
ife  liis  bail  upon  the  bail  bond,  to  the  payment  of  what  is  really  due 
to  the  plaintiff,  though  beyond  tlie  sum  sworn  to  and  costs,  to  the 
•  full  extent  of  the  penalty  oi  the  bond  :^  And  he  cannot  relieve  him- 
self by  payment  of  the  debt  sworn  to  and  indojrsed  on  the  writ,  since 
the  statute  43  Geo.  III.  c.  46.  §  2.   having  neglected  to  take  the 

^  * mooe'^  at  the  time  of  the  arrest,  as  directed  by  that  act;  but  must 

pay  the  wh^e  debt  and  costs  :*  neither  can  he  be  relieved  on  the 
ground  of  the  defendant's  deaih^  after  the  contempt  was  incurred,  and 
before  the  attachment  issued.*'  But  he  is  not  liable  beyond  the  pe- 
nalty of  the  bdhd :'  And  where  an  attachment  issues  m  an  actiOQ 
r*338]  against  the  acceptor  of  a  bill  of  exchange,  the  sheriff  is  not  lia- 
ble thereon,  to  pay  the  costs  in  actions  against  the  drawer  or  indors- 
crs.*"  If  a  party  has  a  right  to  enforce  payment  of  his  debt  against  the 
sheriiT,  he  must  pursue  it  within  a  reasonable  time,  and  not  lay  by  so 
long  as  that  bv  nis  laches  the  sheriff  shall  be  deprived  of  his  remedy 
over  agabst  the  debtor :  Therefore,  where  the  rule  for  an  attachment 

»  Per  Cur.  H.  93  Geo.  III.  K.  B.  g  2  Blac.  Rep.  911.  W18. 

\  5  Bur.  3726,   7.     The  nintle  of  t>ro-  h  7  Durnf.  ^  East*  370.  8  Dim£  4  Em^ 

\^              eeeding  fcy  dUtiin^at  against  thj»  {aie  shcrifT,  28.  1  H.  B!ac.  233.  643.  C.  P. 

on  fne«n«prooeM,M  obsolete,  In  conseqaencc  i  9Ea«t»316. 

of  the  inile  and  practice  before  statec] ;  but  k  3  Dumf.  k  East,  133.   * 

\                it  may  still,  it  seems^  be  used  against  the  benU  1  3  East*  604.  and  see  Doii|r*  464.  ^arbg 

W              '  if^*  liberty,  for  not  biipging  in  (he  bodjr.  v.  Poote,  E.  26  Oeow  HI.  K-  B.  JS^c  ▼.  MA 

^^nte^  332.  same  term,  K.  B^     See   also  4  Dornf.  ^ 

e  Appenrl.  Chap,  XIL  §  24,  &o.  East,  4S3.  2  H.  9m»  36.  547.  1  IVmnt  21«. 

il  1  Str.  624:  AS  to  Uie  liability  of  the  sheriff;  in  an  action  Ot 

» 1  Bfir.  651.    .^ftfe,  334.  the  case,  for  Ukbg  insoffident  pledges  'm 

<•     f  SDnmf.^Eaftt,  133.  253.  7  Dumf.  ^  replevin!                  , 

Cast,  4?^.  938.  d  East,  182.    12  EasL  165  m  2  Bam.  A*  Aid.  192. 

ttid^ide  y Boi.  4^  Put.  617.  (a).  CVT^  ^ 
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agabst  the  sheriff,  ifor  not  bringing  in  the  body,  was  obtained  oh  the 
1 1th  oiFdnuarvL  which  attachment  was  returnable  on  the  4th  of  May^ 
and  the  plaintiff  did  not  issue  the  attachment^till  the  3d  oiMay^  and  in 
the  mean-time  the  defendant  became  bankrupt  on  the  1 9th  ofMarc\ 
by  which  means  the  sheriff  lost  his  opportunity  of  paying  the  debt; 
aad  proving  it  under  the  commission,  the  attachment  was  set  aside  for 
such  laches  '^  And  on  a  similar  ground,  it  is  holden  that  a  cognoroity 
for  payment  of  the  debt  and  costs  by  instalments,  discharges  the* 
sheriff;  although  it  was  agreed  that  the  right  of  moving  for  an  at- 
tachment against  him  should  remain  with  the  plaintiff  as  a  security, 
in  case  any  of  the  instalments  should  not  be  paid.^ .  But  where  the 
plaintiff,  at  the  desire  of  the  sheriff's  officer,  forbore  to  enforce  an  at- 
tachment in  the  first  instance,  and  two  days  afterwards  applied  to  the 
sheriff  for  the  debt  and  costs ;  the  court  of  Common  Pleas  held,  tfeat 
the  sheriffwas  not  discharged  by  the  indulgence  given  to  the  officer.® 
If  the  proceedings  against  the  sheriff  are  irregular^  they  may  be 
set  aside  f  or,  if  regular ^  may  be  stayed,  by  the  favour  and  indul- 

Sence  of  the  court,  in  order  to  let  in  a  trial  of  the  merits,  for  the 
enefit  of  the  sheriff,®  or  of  the  defendant  or  his  bail.'  But  in  the 
King's  Bench,  the  court,  on  application  to  set  aside  a  regular  attach- 
iqgnt  against  the  sheriff,  for  not  bringing  in  the  body,  will  require 
either  an  affidavit  of  merits,  or  that  the  application  is  made  on  behalf 
of  the  sheriff  or  bail,  without  collusion  with,  or  indemnity  from 
the  defendant  :^  And  accordingly,  by  a  late  rule  of  court,**  "  no  rul0 
can  be  drawn  up  for  setting  aside  ^n  attachment  regularly  obtained 
♦against  a  sheriff,  for  not  bringing  in  the  body;  unless  the  appli-  [*339] 
cation  for  such  rule,  if  made  on  the  part  of  the  origmal  defendant,  be 
grounded  upon  an  affidavit  of  merits ;  or,  if  made  on  the  part  of  the 
sheriff  or  bail,  or  any  officer  of  the  sheriff,  be  grounded  y|pn  ao 
affidavit,  shewing  tl^at  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  (as  the  case 
maybe,)  at  his  or  their  own  expense,  and  for  his  or  their  only  in- 
demnity, and  without  collusion  with  the  original  defendant."  This 
rule  applies  only  to  motions  for  setting  aside  attachments  regularbj 
obtained  :'  And  if  the  affidavit  be  made  on  behalf  of  the  sheriff  or  bail, 
it  must  comply  with  the  terms  of  the  irule  :  Therefore,  an  af{idavit 
which  did  not  state  that  the  application  was  made  at'  the  expense 
of  the  bail,  and  for  their  onlv  indemnity,*was  deemed  insufficient.^ 
And  the  court  will  not  set  aside  an  attachment  against  the  sheriff,  for 
not  bringing  in  the  body,  on  payment  oncosts,  upon  an  affidavit  that  the 
plaintiff  purposely  prevented  the  defendant's  being  retaken  after  a 
rescue,  and  that  the  application  was  b^  the  sheriff  himself,  without 
negativing  the  fact  of  his  having  an  mdemnity.*    If  an  affidavit  of 


ty467.  SBoe.  U  Pal.  151. 1  Taont  K.  B.  1  Chit.  ftey.  237.  and  aes  t  SaoimI 

111.  ttcc9rd  and  vide  ante,  333.  61./  • 

b  1  Taoat  159.  and  «te  4  Taunt  456.  5        s3  Maule  ^  Ael.  399.  ap4  tee  Y  Domf. 

Taniit.  319.   1  Manb*  g|  S.  C.  WigliUr.  A*  East,  239. 1  N«w  Rep.  C.  V.  IS.1. 
»1.                                  ^  h  li.  VI .  59  Geo.  HI.  K.  B.  S  Barn,  h  dUd. 

•  1  Tbniit  489.  240. 1  Chit  Rep.  348.  (a),  sn,  3.  (a), 
d  Atue,  380, 81. 333.  i  1  Chit.  Hep.  446.  Ante,  a84.    . 

•  2 H.  Blae.  235.  k/dL347.   • 

t  Q904hria  V  MmU^fvef  £.  23  Geo.  HI.       1  1  Barn.  ^  AM.  192.* 
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merits  however  be  produced,  it  is  not  necessary  to  state  on  whose* 
behalf  the  motion  is  made.^ 

The  practice,  when  t^je  sheriff  has  been  fixed,  is  to  move  for  a  rule 
to  shew  caus^  why,^  on  putting  in  bail,  the  ]n*oceedings  against  him 
should  not  be  set  aside ;  and  to  have  the  bail  ready  to  jusdfy,  when 
the  rule  is  disposed  of.'*  If  the  plaintiff  has  not  lost  a  trial,  the  court 
will  set  aside  the  proceedings,  upon  putting  in  and  perfecting  bail 
'above,  and  payment  of  costs  :*  But  if  a  trial  has  been  lost,  the  court 
will  further  require,  that  the  attachment  shall  remain  in  the  office,  and 
ftand  as  a  security  to  the  plaintiff  for  the  sum  recovered  :^  And  it 
seems,  that  the  attachment  shall  stand  as  a  security,  as  well  as  the 
bail  bond,  where  a  trial  has  been  lost,  although  the  defendant  has  been 
surrendered  in  discharge  of  his  bail.^  On  setting  aside  a  regular  at- 
taghment,  on  payment  of  costs,  the  question  whether  or  not  the  at- 
("^340]  tachment  shall  stand  as  a  security,  depending  upon  the  fact 
whether  a  trial  has  been  lost,  it  is  for  the  plaintiff,  who  seeks  to  quali- 
fy the  rule,  to  shew  by  his  affidavit  the  necessary  facts,  such  as  the 
day  of  the  delivery  of  the  declaration,  &c.  which  may  entitle  him  so 
to  do:*"  And  where  the  court  ordered  an  attachment  a^inst  the  she^ 
iff,  of  which  he  had  regular  notice,  to  stand  as  a  security  to  the  plain- 
tiff for  the  debt  and  co^ts,  and  the  sheriff,  in  the  next  term,  applied  to 
discharge  that  part  of  the  rule  which  related  to  the  attachment  stand- 
ing as  a  security,  urging  that  he  was  no  party  to  the  rule,  the  court 
jbeld  the  application  to  be  too  late*^ 

When  tne  sheriff  has  been  guilty  of  a  breach  of  duty,  in  discharging 
the  defendant  out  of  custody,  without  the  plaintiff's  assent,  upon  his 
awn  undertaking  to  appear  and  put  in  bail,  instead  of  taking  a  bail 
bond,  the  court  will  not  assist  him,  by  staying  the  proceedings  in  an 
actioa  foi  an  escape,  or  by  setting  aside  jLhe  attachment,  upon  ^n  af- 
fidavit of  merits,  and  payment  of  costs  ^^  and  it^is  now  decided,  that 
he  cannot,  after  paying  the  debt  and  cost<$,  maintain  an  action  against 
the  defendant,  for  money  paid :'  But  if  he  has  taken  a  bail  bond,  he 
may"  resort  to  the  defendant  or  his  bail,  by  putting  it  in  suit  against 
them;  though,  in  general,  the  money  is  paid  by  the  officer,  on  issuing 
the  attachment,  and  he  brings  the  action  on  the  bail  bond,  in  the 
sheriff's  name.^  In  an  action  on  a  bail  bond,  if  the  issue  depend  on 
the  date  of  the  appearance,  the  court  of  Common  Pleas,  upon  an  ap- 
plication by  the  plaintiff, 'will  order  the  dm/  of  the  appearance  to  be 
entered  in  the  filacer's  book;  althojugh,  before  the  application  to  the 
court,  issue  has  been  joined  on  the  plea  of  cojinper^it  ad  ditmf 
And  where  bail  above  were  put  in  but  not  justified,  and  the  sheriff 
being  fixed,  brought  an  action  on  the  bail  bond,  to  which  the  de- 

»  1  Chit.  Rep.  572.  .^flnte,  524.  -  a  trial,  aee  wi  iM<£ 

b  1  Bo6^  &  Pal.  3^pev  BuOer^h  %  1  Chit  Rep.  isa 

e  4Dm*ia'.^£a8t.352L2H.BUe.335.  k  7  Dumf.  &  East,  W.  SS9.  9  Bm-  ^ 

d  Grawttn,  fVUlkmu,T  15Geo.llI.K.B.  Aid.  354. 1  Chit.  Kep.  68.  S.  C  andie«  1 

eited  in  4  Durnf.  A^  £a»t«  363.  J  Chit  Rap.  Boa.  A^  Pul.  ^.  1  Taont  119.  6  TtfWt 

^.  270.  357.  554.  SManh.  2S1.  S.  C.  1  CMt  Bcp.  567. 

^1  Chit.  Rftp.  270.  ((I).  MiU  ▼.  Cfraxf^  M  (a),  bat  >ee  1  Priee,  109.  cmira, 

tit  Gno.  lU.  K.l).  cwtrtu  LL/bid  .  i  8  Eait,  171. 

t  5  T^uQt  606. 1  Cliit.  Rep.  271.  in  tiBtu.       k  2  Saimd.  61.  / 

4iite,  390.  And  |(m:  «fai«  b  mmU  I^  loduig       I  ITMUt  28,.M^259. 
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fendant  pleaded  ctm^ruit  ad,  diem^  that  court,  on  motion  hj  the 
sheriff,  ordered  the  recognizance  of  bail  in  the  original  action  to 
be  struck  off  the  file ;  though  the  defendant  alleged,  that  the  sheriff 
was  fixed  through  his  own  negligence :  for  that^  should  have  been  the 
subject  of  a  motion  to  stay  proceedings  on  the  bail  bond** 
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CHAP.  XIV, 


Or  THE  PROCEEDINGS  in  ACTIONS  against  PRISONERS,  w 
CUSTODY  OF  THE  SHERIFF,  &c- ;  and  of  the  MARSHAL 
OF  the  KING'S  BENCH,  or  WARDEN  of  the  FLEET  PRIS. 
ON :  with  the  RELIEF  thet  are  entitled  to,  onder  the 
LORDS'  ACT,  &c. 

X  HE  proceedings  against  defendants  when  at  large,  and  mode  of 
bringing  them  into  court,  in  ordinary  cases,  having  already  been 
considered  ;  it  will,  in  the  present  chapter,  be  proper  to  treat  of 
the  mode  of  proceeding  against  thepi,  when  in  actual  custody  of  the 
sheriff,  &c.  or  of  the  marshal  of  the  King's  Bench,  or  warden  of  the 
Fleet  prison. 

Prisohers  in  general  may  be  considered  as  they  are  in  custody  on  a 
civil  or  criminal  account :  and  on  a  civil  account,  they  are  either 
taken  or  detained  in  custody  of  the  sheriff,  &c.  on  mesne  .process 
l)efore,  or  final  process  after  judgment ;  or  they  are  committed  to  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Jleet 
prison,  on  a  cepi  corpus,^  or  habeas  corpus,  or  surrender  jh  discWge 
of  bail. 

In  treating  of  prisoners,  I  shall  consider,  first,  the  mode  of  [mto- 
ceeding  in  actions  against  them,' when  in*  actual  custody  of  the  sher- 
iff, &c.  previous  to  the  plea ;  secondly,  the  writ  of  hci)egis  corpus, 
and  manner  of  removing  prisoners  under  it  into  the  custody  of  the 

^  marshal  of  the  King's  bench,  or  warden  of  the  Fleet  Prison; 
thirdly,  the  bill  against  prisoners,  in  the  actual  or  supposed  custody 

^  of  the  marshal,  and  bow  far  it  is  considered  as  the  commencement  of 
the  suit ;  fourthly,  the  proceedings  in  actions  against  prisoners,  in  th^ 

'  actual  custody  of  the  marshtu  or  warden-,  previous  to  the  plea; 
[*349l  fifthly,  the  proceeding  in  actions  against  them,  when  in  actual 
custody  of  the  sheriff,  '&c.  or  of  the  marshal  or  warden^  subsequent  to 
the  plea;  and  lastly,  the  relief  ihey  are  entitled  to  under  the  Lords' 
act,  and  other  acts  for  the  discharge  of  insolvent  delriiors. 

It  has  already  been  seen,^  that  when  the  defendant  is  arrested,  he 
is  either  let  out  of  custody,  upon  giving  bail  to  the  sheriff,  or  an 
attomey^s  undertaking  for  his  appearance,  or  depositing  in  the  she* 
riff^s  liands,  the  sum  indorsed  on  the  writ,  with  10/.  in  addition  to 
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.  answer  costs,  &c. ;  or  he  remains  in  custody,  or  escapes,  or  is  res- 
cued, &c*  And  when  he  remains  in  custody  of  the  sheriff^,  the 
plaintiff  in  due  time  should  declare  against  hmi  in  such  custody, 
unless  he  be  removed  by  habeas  corpusy  to  the  custody  of  the  mar- 
shal of  the  King's  Bench,  or  warden  of  the  Fleet  Prison. 

Before  the  making  of  the  statute  4  &  5  W.  &  M.  c.  31.  there 
could  have  been  no  declaration  in  either  court,  against  a  defendant  in 
custody  of  the  sheriffs  or  other  officer  by  whom  he  was  arrested :  but 
the  plaintiff  was  obliged  to  bring  a  habeas  corpus  cum  causdj  and 
so  tururhim  over  to  the  custody  of  the  marshal  or  warden,  in  order  to 
charee  him  with  a  declaration.*  But  now,  by  the  above  statute, 
whicn  was  passed  to  relieve  plaintiffs  from  the  trouble  and  expence 
of  bringing  up  prisoners  by  habeas  corpus f"  "  if  any  defendant  be 
**  taken  or  charged  m  custody,  at  the  suit  of  any  person,  upon  any 
"•writ out  of  any  of  the  courts  at  fVesimimter^  and  imprisoned  for 
"  want  of  sureties  for  his  appearance,  the  plaintiff  in  such  writ  may,  • 
^  before  the  end  of  the  next  terto  after  such  writ  is  returnable,  (te- 
**  clare  against  such  prisoner,  in  the  court  out  of  which  the  writ 
^  issued,  whereupon  the  said  prisoner  was  taken  and  imprisoned,  or  ^ 

^  charged  in  custody ;  sind  may  cause  a  true  copy  thereof  to  be 
**  delivered  to  such  prisoner,  or  to  the  gaoler  or  keeper  of  the  prison 
•*  or  gaol  in  whose  custody  such  prisoner  shall  be  or  remam :  to 
^  which  declaration  the  said  prisoner,  shall  appear  and  plead ;  and  if 
'*  such  prisoner  shall  not  appear  and  plead  to  the  same,  the  plaintiff  '  -* 
^  in  such  case  shall  have  judgment,  iit  such  manner  as  if  the  prisoner 

*  had  appeared,  and  refused  to  answer  or  plead  to  such  declaratk>n.'' 

*Ana,  oy  the  same  statute,  §  3. "  in  all  declarations  against  a-  [*343l 
"  ny  prisoner  detained  in  prison,  by  virtue  of  any  writ  or  process  issued 
*^  out  of  the  court  of  King^s  Bench,it  shall  be  alleged  in  custody  of 
•*  what  sheriff,  bailiff,  or  steward  df  any  franchise,  or  other  person 

*  having  the  return  and  execution  of  writs,  such  prisoner  shall  be, 

*  at  the  time  of  such  declaration,  by  virtue  of  the  process  of  the  said 
^  court,  at  the  suit  of  the  plaintiffs  f  which  allegation  shall  be  as 
^good  and  effectual,  to  all  intents  and  purposes,  as  if  such  prisoner 
•*  or  prisoners  were  in  the  custody  of  the  marshal."  If  the  declara- 
tion therefore  do  not  allege,  either  expressly  or  by  implication,  in 
what  custody  the  defendant  is  detained,  and  at  whose  suit,^  it  will  be 
had  on  a  general  demurrer.  This  allegation  however  is  only  neces- 
sary, where  the  plaintiff  proceeds  upon  a  bill  of  Middlesex  or  Ititiiaty 
&c.  or  by  attachment  of^  privi^e^  in  the  King's  Bench ;  and  not 
where  he  proceeds  by  ongmal  writ  in  that  court,  or  by  action  in  the 
Common  Pleas. 

Upon  this  statute,  a  defendant  in  the  actual  custody  of  the  sheriff 
or  oUier  officer,  may  be  proceeded  against  by  the  same  plaintiff,  at 
whose  suit'  he  was  arrested,  or  by  a  third  person :  by  the  former,  '^ 
upon  the  original  c(q)iion,  by  the  latter  upon  a  subsequent  charge^ 
and  by  eitner  of  them,  upon  a  rectgptmi  by  virtue  of  an  esofc 
warrant.* 
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Wbai  the  defendant  is  a  prisoner  in  custody  of  the  sheriff,  ftc. . 
•a  bill  must  be  filed  against  him,  in  the  Kmg's  fiench,  with  the  clerk  ^ 
of  the  declarations  in  the  King's  Bench  office ;  it  being  holden,  that  * - 
the  delivery  of  a  declaration  against  a  prisoner,  though  withb  too 
terms,  is  a  nullity,  if  there  were  no  bill  filed  before  ^  And,  by  rule  of 
E.  5  W.  &  M.  if  the  declaration  be  not  filed  in  the  King's  Bench,^ 
and  Elxchequer/^  or  entered  and  left  in  the  office  in  the  Common 
Pleas,  before  the  end  of  the  next  term  after  the  writ  or  process^  by 
which  the  prisoner  was  taken  or  charged  in  custody,  is  returnable, 
the  prisoner. shall  be  discharged,  in  the  King's  Bench  and  Exchequer, 
[*344]on  filing  common  bail ;  or,  in  the  Common  Pleas,  upon  enter- 
ing his  appearance  with  the  proper  officer,  by  writ  of  supersedeas  made 
by  him,  according  to  the  ancient  practice  of  that  court.* 

The  statute  expressly  provides,  that  the  plaintiff  may  declare 
against  a  defendant  in  custody  of  the  sheriff,  &c.  before  the  end  of 
'  the  next  term  after  the  process  is  returnable :  But  a  subsequent  rule, 
of  the  court  of  King's  Bench,*,  having  rather  ambiguously  required, 
diat  if  the  defendant  should  remain  in  custody  for  two  terms,  and  the 
plaintiff  should  not  declare  against  him  within  that  time,  the  defend- 
ant should  be  discharged  out  of  custody,  after  the  end  of  the  second 
term  after  such  imprisonment ;  the  judges  of  that  court,  in  favour  of 
liberty,  determined,  that  where  a  defendant  was  arrested  in  one  term, 
on  a  writ  returnable  th^  next,  the  tenn  in  which  the  defendant  was 
arrested  should  be  reckoned  as  one  of  the  two  terms  ;  and  conse- 
quently, that  the  defendant  should  be  discharged,  for  want  of  a  dec- 
laration, after  the  end  of  the  same  term  in  which  the  writ  was  return- 
able/    This  practice  however  has  been  since  altered ;  and  it  is  now 
settled,  agreeably  to  the  letter  and  intention  of  the  statute,  that  ^  in 
^  all  cases  where  a  prisoner  is  taken  or  charged  in  custody,  by  mesne 
^' jprocess  issuii^  out  of  theKing^s  Bench,  the  plaintiff  may  declare 
^'  against  him,  before  the  end  of  the  next  term  after  the  retlim  of  the 
^^  process,  by  virtue  whereof  he  was  taken  or  charged  in  custody.'* 
And  a  plaintiff  need  not  declare  against  a  prisoner  until  the  term 
next  after  the  return  of  the  writ,  even  though  there  was  time  in  the 
term  in  which  the  writ  was  sued  out,  to  have  made  it  returnable  in 
that  term,  and  it  be  not  in  fact  made  returnable  until  the  next  term.^ 
The  term  however,  in  which  the  process  whereon  the  defendant  was 
arrested   is   returnable,  is  still  accoijinted  one  of  the  two  terms; 
althougli  it  be  returnable  on  the  last  day  of  the  term  s  And  the 
plaintiff  cannot  declare  before  the  re^rn  of*  the  (Nxx^ess,  upon  which 
the  defendant  was  taken  or  chained  m  custody.'^ 

[*345]  If  the  defendant  be  taken  and  detained,  or  chained  in  custo- 
dy of  the  sheriff,  &c.  for  a  bmlable  cause  of  action,  a  copy  of  the  deck' 
ration  should  be  delivered  personally  to  the  defendant,  ot  left  for  him 
with  the  gaoler  or  keeper  of  the  gaol  or  prison  in  whose  custody  he 
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Is  confined,  before  the  end  of  the  next  term  after  the  return  of  the  . 
process  :*  And  if  any  gaoler  or  keeper  of  a  prison,  having  reoeived  % 
copy  of  a  declaration  against  any  prisoner  in  his  custody^  shall  sup^ 
press  the  same,  and  not  deliver  it  forthwith  unto  such  prisoner,  an 
attachment  shall  be  issued  against  him.^  It  is  not  sufficient,  where 
the  defendant  is  a  prisoner  in  custody  of  the  sheriflf,  &c«  to  file  or 
enter  a  declaration  in  the  office,  to  which  the  defendant  is  not  obliged 
to  plead,  and  on  which  the  plaintiff  cannot  take^a  regular  judgment:* 
And,  in  the  Common  Pleas,  if  a  defendant  in  custody  employ  aii 
attorney,  merely  for  the  purpose  of  putting  in  bail,  the  delivery  of  ^ 
declaration  to  such  attorney  is  not  sufficient.*  But  it  is  not  neces- 
sary, in .  that  court,  to  enter  the  declaration  with  the  prothonotary^ 
beK)re  the  delivery  thereof  to  the  prisoner  ^  it  being  sufficient,  if  it 
be  entered  at  any  time  before  the  giving  of  a  rule  to  appear  and 
plead.*^  And,  in  the  King's  Bench,  if  the  defendant  be  served  in 
custody  of  the  sheriff,  &c«  with  a  copy  of  process,  at  the  suit  of  the  »t^ 

^ame  or  a  different  plaintiff,  it  is  not  necessary  that  a  copy  of  the 
declaration  should  be  delivered  personally  to  the  defendant,  or  left 
for  him  with  the  gaoler  or  turnkey :  but  it  may  be  delivered  or  filed,  I 

absolutely  or  de  bene  esse^  and  the  plaintiff  may  proceed  thereon^ 
as  if  the  defendant  were  at  large/  I 

The  plaintiff  having  declared,  an  affdavit  shoukl  be  made,  and        .  *  j 
filed  with  the  clerk  of  the  rules,  in  the  King's  Bench,  before  the  first  ! 

day  of  the  ensuing  term,*  stating  the  delivery  of  a  copy  of  the  decla- 
ration, and  the  time  when,  and  person  to  whom,  the  same  was  de- 
livered ;**  if  to  a  gaoler  or  turnkey,  that  he  acknowledged  the  defend- 
ant was  then  a  prisoner  in  his  custody  f  and  that  the  defendant  was  ar- 
♦rcsted,  or  charged  in  custody,  by  process  of  thb  court,  retuma-[*346] 
ble  before  the  delivery  of  the  copy.*'  The  time  when  such  affidavit 
was  filed  should  be  entered  thereon,  by  the  clerk  of  the  rules,  and  a 
copy  of  it  produced  to  the  master,  before  judgment.*'  Hence  it  is  ne- 
cessary, and  usual  in  the  King's  Bench,  when  the  defendant  is  in 
custody  of  the  sheriff,  &c.  to  make  three  copies  of  the  declaration ; 
one  to  be  delivered  to  the  defendant,  or  left  for  him  with  the  gaoler 
or  turnkey,  who  should  be  asked  if  the  defendant  be  a  prisoner  at 
the  plaintiff's  suit ;  another  to  be  annexed  to  the  original  affidavit  of 
such  delivery,  and  filed  with  the  clerk  of  the  rules;  and  a  third,  to 
be  annexed  to  an  office  copy  of  such  affidavit :  On  this  last  copy,  a 
rule  IS  given  with  the  clerk  of  the  rules,  for  the  defendant  to  appear 
and  plead ;  and  in  default  thereof,  judgment  may  be  signed.*  In  the 
Common  Pleas,  the  affidavit  of  the  delivery  of  a  copy  of  the  declara- 
tion, &c.  should  be  made  and  filed  with  one  of  the  secondaries, before 
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the  end  of  hoenty  days  after  the  term  in  which  the  writ  or  process 
'was  i^tumable,  Easter  term  excepted,  and  within  ten  days  after 
Easter  term  :*  and  in  that  court,  the  production  of  a  copy  of  the 
affidavit  to  the  prothonotary  being  dispensed  with,^  it  is  only  neces- 
sary to  have  two  copies  of  tne  declaration;  one  to  be  delivered  to  the 
defendant,  or  left  for  him  with  the  gaoler  or  turnkey,  and  the  other  to 
be  annexed  to  aix  affidavit  of  such  delivery ;  upon  which  latter 
copy,  the  secondary  will  give  a  rule  for  the  defendant  to  appear  aad 
plead. 

The  mode   of  charging  a   defendant   in  actual  custody  of  the 
sheriff,  &c.  for  a  bailable  cause  of  action,  is  bv  making  an  affidavit 
thereof,   and  suing  out  process^  which  shoula  be  duly  marked  or 
indorsed  for  bail,  and  left  at  the  sheriff's  office.     But  if  the  cause  of 
action  be  not  bailable,  the  same  plaintiff  or  a  third  person  niay  pro- 
ceed against  the  defendant,  as  if  he  were  at  large,  by  serving  him 
.with  a  copy  of  process,*'  and  if  he  do  not  appear,  by  filing  a  de- 
claration m  the  office,  and  giving  him  notice  tnereof.    But  neither 
the  plaintiff  nor  a  third  person  can  charge  a  prisoner  with  a  declara- 
[*347j[  tion  or  execution**  in  a  civil  action,  when  he  is  m  custody  of  the 
sheriff,  or  in  any  other  custody,  on  a  criminal  account,  without  leave 
of  the  court,®  or  a  judge :  And  a  prisoner  in  custody  on  an  a«aci- 
ment  for  a  contempt,  is  holden  to  be  a  prisoner  in  custody  on  a  crim- 
inal account,  within  the  meaning  of  this  rule  f  though  if  he  accept 
a  declaration,  and  suffer  judgment  to  go  against  him  without  com- 
plaining, he  has  waived  the  advantage  which  he  might  have  taken  of 
the  irregularity,  and  shall  be  bound  by  it.^   A  person  in  custody  how- 
cver,under  an  attachment,  for  non-payment  of  costs,  may  be  charged 
with  an  execution  in  a  different  action,  as  a  matter  of  course  :^  And 
one  who  is  attainted  of  felony,  or  even  treason,  may  be  charged  with 
a  civil  action,  by  leave  of  the  court  or  a  judge ;  so  as  it  be  not  to 
defeat  the  effect  of  the  king's  pardon,  by  disabling  him  from  going 
abroad.*     But  the  court  of  Common  Pleas  will  not  grant  a  Aokd^ 
(Corpus^  to  bring  up  a  prisoner  in  custody  on  a  criminal  account,  in 
order  to  have  him  charged  with  a  declaration  in  a  civil  action,'^ 

Where  a  defendant,  being  a  prisoner  in  custody  of  the  marshal, 
upon  mesne  process,  shall  be  taken  and  detained  in  custody  of  any 
sheriff,  by  virtue  of  a  judge's  warrant  for  an  escape,  the  plaintiff  shall 
declare  against  him  m  custody  of  such  sheriff,  before  the  end  of  the 
second  term  after  such  taking  and  detaining ;  otherwise  a  si^r- 
sedeas  may  be  made  for  such  defendant:*  And,  in  the  Common 
Pleas,  where  the  defendant  had  been  previously  rendered  to  the 
Fleet  prison,  the   court  held,   that  the  time  of  his  re-caption,  or 
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391  848.  S.   C.  Id.  1572  2.  Str.  87.1.  S.  C  Cm. 

4  Pt%  Reg.  325.  temp.  Havdv.  190.  1  BUo.  U4:p.  30.  1  WiU 

c  T.  R«yin.  58.  1   Sid.  M,  S.  C  1  Lev.  217.  Fost.  61.  S.  C.  2  New   Rep.  C  P.  246. 

124.  1  Si  i.  154.  S.  C.  1  Lev.  140.  1  Salk.  k  2  New  Rep.  C.  P.  245.  and  see  1  Twnl 

364.  H.  T.  2  Gw).  1.  («).  -^  Bi-och  23. 

f  Cas  Pr.  C.  P  27.  Pr.  R«g.  d25.  1  li.  T.  6  Ann.  K.  B.  and  leefi Mod^tl. 

•  Cat.  Pr.  a  P«3L  and  lat  1  Daint  4*  254     ^ 
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AGAINST  PRISONERS,  &c.  &4»     . 

coining  again  into  prison,  should  be  looked  upoi^  as  the  time  of  the 
render."  ni 

The  times  of  appearing  and  pleadings  when  the  defendant  is  in 
custody  of  the  sheriff,  &c.  are  regulated  as  follows :  That  "  upon 
'*  *every  arrest  by  mesne  process  out  of  either  court,  returnable  [*348j 
**  the  first  day  of  £aster  or  Michaelmas  term,  if  a  copy  of  the  declara- 
*'  tion  be  delivered  against  the  defendant,  before  one  month  from  the 
**  day  of  Easter,  or  the  morrow  of  All  Souls,"  (that  is,  before  the  third 
return  of  Easter  term,  or  of  Michaelmas  term,  as  it  then  stood,^) 
^  and  affidavit  thereof  made  and  filed,  and  the  defendant  do  not 
*'  appear  before  the  end  of  ten  days  after  those  terms  respectively, 
"iuagment  may  be  entered  against  him,  if  rules  have  been  given : 
^  out  if  he  appear  within  that  time,  he  shall  imparl  until  the  next 
^  term ;  unless  the  action  be  in  London  or  MiddUseXy  and  the  de- 
'^  fendant  be  in  prison  within  forty  miles  of  London  or  Westminr 
^ster;  in  which  case,  though  he  appear  before  the  expiration  of 
^^  that  time,  he  shall  plead  two  days  before  the  essoin  day  of  the  *r 

^  next  term :  and  in  aefault  thereof,  rules  having  been  given,  judg* 
"  ment  may  be  entered  against  him  as  aforesaid.'"' 

That  "  if  a  copy  of  the  declaration  be  delivered  against  such  de- 
**  fendant,  on  or  after  one  month  from  the  day  of  Easter  in  Easter 
^  term,  or  the  morrow  of  All  Souls  in  Michaelmas  term,  or  in  Hilary 
*' or  Trinity  term,  and  thereupon  the  plaintiff  give  rules  to  appear 
"  and  answer,  then  if  the  defendant  appear  two  days  before  the  essoin 
^^  day  of  the  next  term,  he  shall  imparl  until  the  next  term;  but  if 
^  he  do  not  appear  within  that  time,  judgment  may  be  given  against 
«  him.^ 

And  that  '*  if  a  vnii  be  returnable  in  any  term,  and  a  c<^y  of  the 
^  declaration  have  been  delivered  before  the  essoin  day  of  the  next 
"  term,  the  plaintiff  in  such  next  term  may  give  rules  to  appear  and 
"  answer :  And  if  the  defendant  do  not  appear  and  plead  upon  the  ^ 

"  expiration  of  the  rules,  judgment  shall  be  given  against  him."* 

When  the  defendant  is  in  custody  of  the  sheriff,  &c«  the  demand 
of  a  plea  is  unnecessary/  And  where  a  plea  is  filed  by  the  defen* 
*dant,  at  an  earlier  time  than  by  the  rules  of  the  court  he  is  com-  [*349] 
pellable  to  plead,  he  must,  in  order  to  prevent  surprise,  give  notice  of 
nisplea:*  But  no  such  notice  is  required,  where  the  plea  is  filed  ii> 
*  regular  time  '^  and,  in  the  Common  Pleas,  where  a  declaration  was 
delivered  to  a  prisoner  in  gaol,  indorsed  with  a  notice  to  plead  in 
tight  days,  a  plea  pleaded  before  the  declaration  was  filed  is  good.* 
In  other  respects,  the  proceedings  subscqncnl  to  the  declaration, 
against  the  defendant  in  custody  of  the  sheriff,  &c.  are  similar  to  the 
j)roceedings  against  him,  when  in  custddy  of  the  marshal  or  warden  •,  , 

which  will  be  treated  of  in  a  subsequent  part  of  this  chapter. 

•  Barnet,  389.  ^  1  Dnmr.  ^  EmM,  591.  6  Dunif.  &  East, 
%  Thn  terra  hiiTiog  been  tinee  •hortencd,    524.  but  sec  2  Bos.  h  Pal.  3G7. 

br  th«  ftstate  24  Geo.  11.  e.  48.  9  4  Oumf.  4r    East,  664.  B  Duruf.  U  East. 

«  R.  E.  5  \^.  A*  M.  «y.  3.  §  3.  K.  B.  C  596. 

p.  A-  Exehcq.  h  5  Dornf.  ^  Ejitt,  473. 

dMS  4.  K.  B,  C.  P.  4*  Exoheq.  A  4  T»uht.  645. 

•  Ztf,  ^  5.  K.  B.  C.  p.  k  Excheii. 
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$4»  OF  THE  PROCEEDINGS 

It  wffl  next  be  ^proper  to  consider  the  writ  of  habeaa  cotjHftr,  and 
the  manner  of  removingprisoners  under  it,  into  the  custody  of  the 
marshal  of  the  King-stench,  or  warden  of  the  Fleet  prison;  after 
which  the  remaining  subjects  of  this  chapter  will  be  treated  of  in  their 
proper  order. 

The  YfTii  of  habeas  carpus  lies  in  cml  or  crimihat  cases  f  and 
{n  civU  cases,  it  is  used  to  remove  the  defendant  from  one  custody  to 
another,  as  from  the  custody  of  the  sheriff,  or  other  officer  by  whoia 
he  was  arrested,  into  the  custody  of  the  marshal  or  warden ;  or  froa 
the  custody  of  the  marshal  into  that  of  the  warden,  or  vice  versd  ;  or 
from  the  prison  of  an  inferior  court*  If  the  defendant  be  a  prisoner 
in  the  King^s  Bench  or  Fleet  prison,  by  process  of  the  same  court, 
he  may  be  brought  up  by  rah ;  but  if  he  be  in  custody  under  the 
process  of  another  court,  there  must  be  a  habeas  corpus  J* 

The  writ  of  habeas  corpus,  in  civil  cases,  is  a  judicial  writ,  sup 
posed  to  issue  out  of  the  King's  Bench,*  or  protnonotaries  oflice  ] 
(*3 50]  commanding  the  sheriff,  or  other  officer  to  whom  it  is  directed, 
to  have  the  body  of  the  defendant,  together  with  the  day  and  cause  of 
taking  and  detaming  him,  before  the  court  or  a  judge,  on  a  day  ur- 
tain  in  term  time,  or  immediate^  to  answer  or  satiny  the  plaintifij 
or  generally,  to  do  and  receive  what  the  court  or  judffe  shall  con- 
3idcr  of  him.  Hei>ce  it  is  called,  according  to  the  suoject  matter, 
a  writ  of  habeas  corpus  ad  respondendum,  ad  satisfaciendum^  or 
ad  faciendum  et  recipiendum  f  though  the  latter  is  more  com- 
monly called  a  habeas  corpus  cum  causa :  And  it  is  grantable  of 
common  right,  at  all  times,  whether  in  terra  or  vacation,  without  any 
motion  in  court.* 

The  writ  of  habeas  corpus  cum  causd^  lies  for  the  defendant  to 
remove  himself,  or  for  the  plaintiff  to  remove  him,  from  the  custody 
of  the  sheriff  or  other  officer  by  whom  he  was  arrested,  into  the 
custody  of  the  marshal  of  the  Kmg's  Bench,  or  warden  of  the  Fleet 
prison.  At  commqn  law,  when  a  defendant  was  arrested,  and  de- 
tained or  charged  in  custody  of  the  sheriff  or  other  officer,  for  wanf 
of  bail,  upon  mesne  process,  if  the  plaintiff  did  not,  within  two  terms, 
cause  him  to  be  brought  up,  by  writ  pf  habeas  corpus  cum  caasd, 
land  committed,  so  that  he  might  declare  against  him  in  the  custody 
pf  the  marslialor  warden,  the  defendant  was  entitled  (o  his  discharge^ 
on  common  bail  or  appearance.*  This  mode  of  proceeding  was 
altered  by  ^he  statute  4  at  5  W.  &  M.  c,  21.  which  enables  the  plain- 
tiff to  declare  against  the  defendant  in  custody  of  the  sheriff,  or  other 
officer  who  arrested  him.^  He  ip  still  at  liberty,  however,  to  remove 
the  defendant,  by  writ  of  habeas  corpus  cum  causa,  from  the  custody 

»  The  writ  of  habeaa  corpus  id  criminal  Imp.  C  P.  570,  71. 
casCB,  aad  the  proeeedings  thereon,  phoci-       e  ^  Bur.  777. 

i)«Uy  depend  on  the  aUtute  31  Car.  II,  c.       d  Of.  Brev.  110.  112.  TYic*.  Srev.  131. 
2;  the   proTisiont  of  whieh   are  extended       e  ILeT.  1.2  Moil.  306. 
)>j  Uie  statute  56   Gt-o.   HL   c.    100.  "for       f  Append.  Chap,  XIV.  §8, 9. 
more  effectually  securing  the  liberty  of  the       g  R.  M.  1654.  §  11    R.  £.  5  W.  k  M- 

fuhjoot-"  re^r,  3.  ^  y  ^a\  K.  B.  1  Wils.  WO.  t  Bn 

b  Barnes,   385.    and  see  the  ease  of  the  1051. 1  Duruf.  6c  East,  19J. 
fvtff  T.  UmfrniUet  T  91  G90.  UL  C.  P.       h  Mte,9^ 
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•f  the  sheriff  or  other  officer,  mto  the  custody  of  the  marshal  or 
warden,  at  any  time  before  or  after  judgment,* 

This  wri(  also  lies  for  the  hcXi  of  the  defendant  to  brii^  him  t^, 
and  surrender  him^in  their  discharge,  to  the  custody  of  the  marshal 
of  the  King's  Bench,  or  warden  of  the  Fleet  prison  \  and  that*  wheth- 
*er  the  defendant  be  in  custody  in  a  cml  suit,  or  on  a  cnm{na/[*351] ' 
account:^  And  under  it,  the  courts  will  either  commit  the  defendant 
to  the  custody  of  the  marshal  or  warden,  or  remand  him  to  his  former 
custody.  In  general,  they  will  commit  him  to  the  custody  of  the 
marshal  or  warden  :  But  where  the  defendant  is  in  custody  on  a 
ennmxA  account,  the  court  will  remand  him  to  his  former  custody  :*^ 
And  where  an  impressed  man,  not  being  liable  to  be  taken  out  of  the 
Wig's  service  by  any  process,  other  than  for  some  criminal  matter, 
was  brought  up  by  the  keeper  of  the  Savoy,  to  be  surrendered  in 
discharge  of  his  bail,  the  court  of  King's  Bench  first  committed  him 
to  the  custody  of  the  marshal,  and  then  ordered  him  to  be  delivered 
VMimXvr  to  the  keep<jr  of  the  Savoy  ;  which  was  done,  and  an  ^^x^k 
entered  on  tlie  bail-piece/  The  hahtas  corpus  in  such  ccJe 


Fi 
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juretur  entered  on  the  baiJ-piece."  1  he  hcbeas  corpus 
is  issued  on  the  crofwn  side  of  the  court  of  King's  Bench  ;  on  which 
side  also  must  be  taken  out  the  subsequent  rule  for  his  surrender  in 
the  action,  his  commitment  pro  forma  to  the  marshal,  and  his  re- 
commitment to  his  former  custody,  charged  with  the  several  matters 
against  him.^ 

When  the  crovm  is  concerned,  the  courts  will  not,  in  general,  j 

change  the  custody,  without  the  express  consent  of  its  officers.'   But  \ 

where  a  defendant,  bemg  charged  in  custody  upon  an  extent  ot  i ! 

information^   or  for   a   contempt  in  not  paying  the  king's  debt,  is 
►  brought  up  to  the  court  of  King's  Bench,  on  a  habeas  corpus^  to  be  ' 

f  surrendered  in  discharge  of  his  bail,  and  it  appears  that  the  civil 

action  in  which  he  was  bailed  was  commenced  oefore  the  other  piK>- 
ceedings,  and  the  court  are  satisfied  that  it  is  for  a  just  debt,  and  the 
application  really  made  by  the  bail,  they  will  commit  him,  as  their 
prisoner,  to  the  custody  of  the  marshal  :  For,  by  the  25  Edw.  HI.  c. 
19*  "  the  king's  debtors  shall  not  be  protected  from  the  proceedings  j ; 

^  of  their  other  creditors  against  them."ff     The  attorney  general,  '  ■ 

however,  may  have  a  habeas  corpus  to  remand  the  defendantJ'  In  the 
Hllommon  Pleas,  where  Ji.  was  arrested  and  held  to  bail  in  a[*352] 
civil  action,  after  which  an  extent  issued  against  him  at  the  suit  of  the 
crownj  and  he  was  thereupon  committed  to  the  custody  of  the  she- 
riffs of  London ;  on  an  application  to  the  court  by  the  bail  for  relief, 
it  was  holden,  1st,  that  the  bail  were  notintitlcd  to  niter  an  exonert- 
feir  on  the  bail-piece ;  2dly,  the  crown  having  refused  its  consent 
to  the  defendant's  beine  surrendered,  unless  he  should  be  immediately 
remanded  to  the  custody  of  the  marshal,  that  this  court  would  have 

•  1   StiXk.  354.  2   SU\    1262.    Saj.    Rep.  Marsh.  166.  S.  C.  2  Moorr,  33.  1  THUnt.  4* 

164.  3  Bur.  1875.  Brod.  US.  and  see  West  oa  Extents,  90,  <^c 

b  TDomf.  «c  £ait,226. 15  Eutt,  7S.  95. 

c  2  Str,  1217.  but  tee  4  Bur.  2034,  g  HoK    115.    1  Salk.  353.   1  Str.  041.  1 

^  1  Bur.  339.  W'iJg.  248.  1  Bar.  330.    aixd  sec    ^Vcst    on 

c  3  £m«,  232.  Exta:  ts,  91,  C^c. 

t  Rex,  V.  PtfdZcy,  T.  29  Gea  III.  K.  a  b  1  Wilt.  248.  Barnes,  388. 
Attract,  385.  388.  C.   P.  h  Traot  503.  1 
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ino  authority  so  to  remand  him,  after  he  had  been  surrendered  to  tlie 
warden  of  the  Fleet ;  and  3dly,  that  the  bail  could  not  surrender  the 
defendant  by  habeas  corpus,  as  a  matter  of  right,  without  the  con- 
sent of  the  crown :  But  the  court  expressed  m^ir  readiness  to  give 
the  bail  time  for  surrendering  the  defendant.* 

The  writ  of  habeas  corpus  eian  causa  should  be  directed  to  the 
, sheriff,  or  other  officer  in  whose  custody  the  defendant  is  detained  | 
and  there  is  an  old  rule  of  both  courts,^  directmg  it  to  be  made 
returnable  in  court,  at  a  day  certain  in  term,  unless  directed  to  the 
sheriffs  of  London  or  Middlesex,  or  unless  it  be  to  deliver  over  the 
defendant  in  discharge  of  his  bail.  But  this  rule  having  fallen  intd 
disuse,  the  writ  is  now  made  returnable,  before  the  chief  justice  at  his 
chambers,  immediate ;  and  under'  it  the  defendant  shouldf  be  brought 
in  custody,  according  to  the  writ,  in  due  and  convenient  time,*'  with- 
out being  permitted  to  wander  abroad,  under  pretence  of  such  writ  :* 
^nd  though  the  writ  be  returnable  before  the  chief  justice,  yet  any  of 
.4||lke  otlier  iudges,  in  his  absence,  may  commit  .the  defendant  to  the 
prison  of  the  court.®  The  usual  allowance  to  the  sheriff,  for  bringing 
tip  a  defendant  on  a  habeas  corpus  from  the  county  gaol,  is  one  shil* 
Kng  per  mile  f  and  if  the  defendant  will  ndt  pay  the  sheriff  his 
charges,  the  court  will  remand  him.* 

When  the  defendant,  being  charged  with  process  issuing  out  of  the . 
court  of  King's  Bench,  is  removea  before  declaration,  from  the  cus- 
tody of  the  sheriff  or  marshal  to  the  Fleet  prison,  the  olaintiff  cannot 
[*353]  proceed  further  in  that  court ;  but  must  either  aeclare  against 
him  in  the  Common  Pleas,  or  remove  him  into  the  custody  of  .the  mar- 
shal, by  writ  of  habeas  corpus  ad  respondendum,^  in  order  to  charge  him 
with  a  declaration.'  So  where  the  defendant,  being  charged  with  pro- 
cess issuing  out  of  the  court  of  Common  Pleas,  is  removed  before  de- 
claration, from  the  custody  of  the  sheriff  or  warden  to  the  King's 
Bench  prison,  the  plaintiff  cannot  proceed  further  in  the  latter  court; 
but  must  either  declare  against  him  in  the  King's  Bench,  or  remove 
him  into  the  custody  of  the  warden,  by  writ  of  habeas  corpus  ad 
respondendum*  This  writ  also  lies  for  a  third  person  to  remove  a 
defendant  from  tlie  Fleet,  or  prison  of  an  inferior  court,  in  order  to 
charge  him  with  a  declaration  in  the  King's  Bench.*'  But  then,  there 
must  be  something  to  charge  him  with,  either  in  the  body  of  the 
habeas  corpus  or  return,  or  ready  in  court  upon  bringing  him  up.* 
The  writ  of  habeas  corpus  ad  respondendum  should  be  directed  to 
Ihe  warden  of  the  Fket,  or  keeper  of  an  inferior  prison,  returnable 
jtt  a  day  certain  in  court;  and  will  be  as^ood  cause  of  detainer,  as  a 
writ  of  cc^fnas  ad  respondendum/^  But  this  writ  does  not  lie  for  the 
plaintiff  in  an  inferior  court,  to  remove  the  body  of  the  defendant  into 


a  5  Taant  503.  1  Marih.  166.  S.  C. 

b  U.  M.  1654.  §  7.  K.  B.  §  10.  C.  P. 

c  3  Bur.  1875,  6. 

d  R.  M.  1654.  ^  7.  K.  B.  and  see  R.  M.  28 
Car.  II.  K.  B.  R.  M.  1664.  §  10.  C.  l\ 

c  Barnes,  20. 

f  Id  377. 

K  1  Str. 30a. 2Str.  1363.  Gas.  Pr.  C  P. 
llOl 


b  Append.  Chap.  XIV.  §  10,^ 

i  5  Durnf.  &-  £ast,  36.  B«ni«%  9B4|  S. 
402. 

k  3  Bac  Alir.  2,  2  Lit  P.  R.  4  Sty.  P.  R- 
330.  1  Mod.  235.  2BSo(l.  198.S.C.lSait 
351.  2  Str.  936.  2  Bur.  1049. 

1  2  lil.  «*.  R.  366. 

mU.  M.  1664.^7.  K.B.§li>.C.P. 
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the  King's  Bench,  to  answer  to  a  new  action  there  for  the  sanae  debt.* 
And  a  prisoner  under  criminal  process  b  the  house  of  correction,  &c. 
cannot  be  brought  up  by  habeas  carpus  ad  respondendum^  for  the 
purposeof  being  charged  with  a  declaration  on  a  bailable  writ,  and 
re-committed  to  his  former  custody  so  charged.** 

When  the  defendant  is  removed  o/ler  declaration,  from  the  custody 
of  the  sheriff  or  marshal,  to  the  jF&ei  prison,  the  plaintiff  should  pro- 
ceed to  judgment  against  him  in  the  King^s  Bench,  and  then  remove 
him  into  the  custody  of  the  marshal,  by  writ  of  habeas  corpus  ad 
satisfaciendum^  in  order  to  charge  him  in  execution.*'  And  so  viu 
versd^  if  a  prisoner  in  the  Fleety  charged  with  a  declaration  in  the 
Common  Pleas,  remove  himself  by  habeas  corpus  to  the  custody  of 
♦the.  marshal,  the  plaintiff  must  proceed  to  judgment  in  the  [*354] 
Conunon  Pleas,  and  then  carry  him  back  by  habeas  torpus  #c{  satisfo 
ciendnm^  to  charge  him  in  execution.^  This  writ  is  also  used  as  the 
ordinary  mode  of  charging  the  defendant  in  execution,  in  the  Com-» 
mon  Pleas,  when  a  prisoner  in  the  Flut :  and  it  should  be  directed  and 
returnable  in  the  same  manner  as  the  writ  of  habeas  corpus  ad  responr 
dendum ;  and  the  number  of  the  judgment  roll  indorsed  thereon,  by 
the  attorney  who  sues  it  out.*  But  where  the  defendant,  a  prisoner, 
after  the  issuing  of  a  writ  of  hcAeas  corpus  for  bringing  him  up  to  be 
charged  in  execution,  sues  out  and  obtains  the  allowance  of  a  writof 
error,  he  cannot  be  charged  in  execution,  but  must  be  remanded  to 
his  former  custody**" 

Under  one  or  other  of  these  writs,  a  defendant  may  be  removed 
from  any  civil  custody,  into  that  of  the  marshal  or  warden.    If  he  be 
already  in  custody  of  the  sheriffs  under  process  of  the  same  court, 
he  has  only  to  sue  out  a  writ  of  habeas  corvus  cum  causdy.Bnd  de- 
■  liver  it  to  the  sheriff;  under  which  he  will  d^  removed,  as  a  matter 

l»  .  of  course,  on  paying  the  usual  fees :  An#  he  may  be  removed,  in  like 

t  manner,  from  the  prison  of  an  inferior  court.   But  if  he  be  in  custody 

of  the  sheriffs  under  the  process  of  another  superior  court,  a  bailable 
writ  must  be  taken  out  against  him,  in  the  court  to  the  prison  of 
which  it  is  intended  to  remove  him,  and  lodged  in  the  sheriff's  office, 
as  a  foundation  for  his  commitment  on  the  habeas  corpus.  Where 
•  he  is  in  custody  of  the  marshal  or  warden,  under  process  of  both 
courts,  he  may  be  removed,  as  a  matter  of  course,  on  suing  out  a  writ 
of  habeas  corpus  cum  causd ;  but  where  he  is  detained  upon  pro- 
cess of  ono/fc^r' court  only,  the  practice  is,  to  sue  out  a  bailable  writ 
against  him,  and  put  in  oail  above  thereon,  in  the  court  to  the  prison 
of  which  he  is  intended  to  be  removed ;  and  then  to  bring  a  writ  of 
habeas  corpus  cum  causd,  in  order  to  surrender  him  in  discharge  of 
his  bail:  or  he  may  be  removed,  in  term  time,  bv  writ  of  htAeas 
corpus  ad  respondendum^  returnable  in  court  on  a  ofay  certain,  upon 
'  which  he  must  be  charged  in  court  with  a  declaration,  an  affidavit 

being  first  made  of  a  bailable  cause  of  action. 

a  Cowp.  116.  and  see  Cas.  Pr.  C.  P.  5.  Pr.  Chip.  XIV.  ^  15,  Ice. 

Beg.  2t6.  d  R.  T.  9  Geo.  L  {6.)  K.  B. 

b  9  Etflt.  154  e  R.  M.  1654.  ^  7.  R.  1\  8  Geo.  I.  {bJ^ 

e  I  Sid.  100.  R.  T.  2  Geo.  I.  (b).  K.  B.  K.  B.  R.  M.  1654.  §  10.  C.  P. 

S  Scr.  1153.  Barnet,  395.  and  tee  Apptod.  i  IBaro.'  4r  AkL  €76. 
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*If  a  prisoner  be  removed  from  the  custody  of  the  warden  of  ikt 
Fleet  to  the  King's  Bench  prison,  by  writ  of  fuAeas  carpus,  he  must 
remain  in  such  prison,,  and  shall  not  be  set  at  liberty,  until  he  has 

Eaid  the  prison  fees  due  to  the  warden  of  the  Fleet.*  On  a  removal 
y  writ  of  habeas  corpus  ad  respondendum  to  the  King's  Bench  gs 
lleet  prison,  the  prisoner  cannot  be  removed  ebewhere,  till  he  has 
answered  to  the  cause  depending  against  him  in  the  King's  Bench  or 
Common  Pleas.  '^  And  it  is  a  general  rule,  applicable  to  all  writs  oi 
habeas  corpus  returnable  in  the  King's  Bench,  that  "  every  prisona^ 
"  who,  by  virtue  thereof,  shall  be  committed  to  the  custody  of  the 
"  marshal,  shall  remain  there  for  ttoo  days  next  after  such  commit- 
**  ment,  nqtwithstanding  any  otbter  writ  of  habeas  corpus  to  the  said 
"  marshal  delivered  and  allowed."** 

In  an^ction  for  an  escape  out  of  execution,  the  declaration  alleged 
that  the  prisoner  was,  by  habeas  corpus^  brought  before  a  judge  of 
the  King's  Bench,  and  by  him  committed  to  the  custody  of  the  mar- 
shal, '^  as  by  the  said  writ  of  habeas  corpus^  and  the  said  commit- 
"  ment  thereon,  now  remaining  in  the  said  court,  more  fully  appears  f 
and  the  court  of  Common  Pleas  held,  1st,  that  evidence  oi  a  commit 
ment  by  a  judge  of  the  King's  Bench,  not  filed  of  record,  would  not 
support  the  action;  and  2dly,  that  the  above  allegation,  even  if 
unnecessary,  must  be  proved  as  laid.*  But  in  a  subsequent  case,* 
which  was  s^n  action  against  the  marshal,  for  an  escape  on  mesa^ 
process,  it  being  alleged  in  the  declaration,  that  the  prisoner  wai 
arrested  on  mesne  process,  and  brought  before  a  judge  at  chambers, 
by  virtue  of  a  writ  of  habeas  corpus,  and  was  by  nim  thereupon 
committed  to  the  custody  of  the  marshal,  as  by  the  record  ihereoff 
now  remaining  in  the  court  of  King's  Bench,  appears,  &c  it  was 
determined  by  the  court  of  King's  Bench,  that  such  allegation  is 
either  impertinent  and  surplusage,  for,  properly  speaking,  such  docu- 
ments are  not  records,  nor  capable  of  becoming  so ;  or  considering 
them  as  quasi  of  record,  the  allegation  is  sufficiently  proved,  by  the 
production  of  them  from  the  oftice  of  the  clerk  of  the  papers  of  the 
King's  Bench  prison,  with  whom  they  are  properly  deposited.  And 
[*366]  the  court  of  King's  Bench  will  not  compel  the  marshal  to  affile 
of  record  a  writ  of  habeas  corpus  cum  causa,  by  virtue  of  which  a 
person  is  committed  to  his  custody  in  execution.^  The  prison  books 
of  the  King's  Bench  and  Fleet  prisons,  though  admissible  evidence 


"^o  prove  the  period  of  the  commitment  and  discharge  of  a  prisoner, 
are  not  admissible  to  prove  the  cause  of  his  commitment.P( 


When  a  defendant  is  committed  to  the  custody  of  the  marshai^^ 
or  has   put  in  bail  upon  a  cqn  corpus,^    or   habeas  corpus,^  tlvs 

tR.H.14Car.LK.B*  b7Hen.  VI.  42. 27  H<>fl.  VI.  6.  s.  2Ioit 

b  1  Salk.  350.  33. 4  tntt.  72. 2  Balst.  aD7»  8. 

eR.H.  6  W.^B1K.B.  i  31  Hen.  VI.  10.  32  Heo.  VL  i.  21  Hen. 

d  a  Bos.  k  Pid.  456.  5  Esp.  Bep.  8.  3.  C.       VIl.  33.  Hob.  264,  5.  Cro.  Jae,  450.  Gsfdh^ 

•  5  East,  440.  939.  Cro.  Car.  330. 

f  2  Maule  A*  SeK  202.  .       k  Cro.  J«c.  620.  1  Salk.  352. 

f  S  Bos.  4-l*m.  168. 
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plaintiff,  or  any  other  person,  may  exhibit  a  bill,  and  declare 
against  him  in  the  King's  Bench,  as  a  prisoner  of  the  court,  in 
Wnat^ver  action,  and  charge  him  with  whatever  injury  he  thinks 
proper.* 

Where  the  defendant  is  in  actual  custody  of  the  marshal,  he  has 
the  privilege  of  the  court,  and  cannot  be  compelled  to  answer  else* 
where ;  so  that  if  he  were  not  to  answer  here,  none  could  have 
remedy  against  him.**  And  even  where  he  is  not  in  actual  custody, 
yet  still,  when  he  appears  and  puts  in  bail,  he  is  supposed  to  be  m 
custody  of  the  marshal,  and  may  be  proceeded  against  accordingly. 
But  an  appearance  alone,  without  bail,  is  not  suflScient;*  it  being 
clearly  settled,  that  where  the  defendant  is  not  in  actual  custody,  no 
action  can  be  legally  <rpmmenced  against  him  as  a  prisoner,  until  he 
has  filed  bail.**  It  is  the  entry  of  bail  in  such  case  which  gives  this 
court  jurisdiction:*  and  therefore  where  no  bail  is  entered  for  the 
defendant,^  or  where  bail  is  entered  for  him  by  a  wrong  name,*  op 
there  are  several  defendants,  and  no  bail  is  entered  for  one  of  them,^ 
*the  proceedings  are  void  and  coram  nonjudice.  But  it  is  said,  [*367] 
that  by  the  practice  of  the  King's  Bench,  though  the  defendant's 
bail  be  not  taken  and  entered  till  the  last  day  of  term,  and  the  bill 
be  put  in  before,  any  time  that  term,  it  is  well  enough ;  yet  from  the 
time  of  the  bail,  the  defendant  is  answerable  as  in  custody  of  the 
marshal,  and  not  before,  in  strictness  of  law." 

The  bill  against  a  prisoner  in  the  K tig's  Bench,  is  a  complaint  in 
writing,  supposed  to  be  exhibited  to  the  court,  but  really  filed  when 
necessary,  on  four«j)enny  stamped  parchment,  with  the  clerk  of  the 
declarations  in  the  King's  Bench  office ;  and,  except  where  the  action 
is  brought  for  a  trespass  committed  in  Middlesex}^  or  other  county 
where  the  court  sits,  or  the  (defendant  is  a  prisoner  in  custody  of  the 
sheriff,  fee.  should  allege  the  defendant  to  be  in  custody  of  the 
marshal.  Where  the  defendant  is  in  actual  custody,  the  bill  should 
be  filed,  before  a  copy  of  it  is  delivered  to  the  defendant,  or  left 
for  him  with  tlie  gaoler  of  turnkey "}  the  delivery  of  a  declaration 
against  a  prisoner,  though  in  due  time,  being  a  nullity,  if  there  be  no 
bill  filed  against  him,  and  he  is  entitled  to  his  discharge."*  But  where 
a  prisoner  is  in  custody  upon  process  by  original^  it  is  sufScient  to 
deliver  a  declaration  thereon,  without  filing  a  bill  against  him."  And 
a  declaration  against  a  defendant  at  large  upon  bait  is  good,  although 
a  bill  has  not  been  filed ;  because,  if  tne  bringing  of  a  writ  of  error, 
or  any  other  reason,  make  the  filing  of  a  bill  necessary,  it  may  be 
*  filed  at  any  time.** 


«  R.  E.  15  Geo.  H.  K.  B.  Cowp.  455.  8 
Ssand.l.(l.) 

b  ^Bulst.  123.  Garth.  378.  1  Salk.  1,%  S. 
C  e  Bur.  1051  >  1  Dtirnf  .  A-  Eait,  592. 

c  7  Hen.  VI.  4l.  Cro.  Eliz.  605. 


r  Cro.  Eliz.  223. 

h  Poph.  145. 

i  Hob.  70.  Cro.  Jae.  384.  Jenk*  295.  S.  C. 

k  Dvcr,  118.  (fl), 

1  H*.  E.  5  W.  k  M.  reg.  3.  §  1.  (b).  K.  B. 


d  1  Sid.  373.  2  K:eb.368.  S.  C.  1  Vent  135.  8  Mod.  226,  7. 
SLeT.  1.1.2  Keb.  790.  S.C  m4  Eut,  16.    1  Qhit-  Rep.  389.   Ant9, 

•  1  Vent.  135.  343. 

f  Cra  £Uz.  605.  Moor,  694.  Cro.  Jae.  a  4  East,  17. 
•20.  o  Say.  Rqp.  49. 
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Where  the  defendant  is  in  the  actual  or  supposed  custody  of  the 
marshal,  upon  a  bill  of  Middlesex  or  latitat^  &c.  the  bill  exhibited 
against  him  in  the  King^s  Bench,  as  a  prisoner  of  the  court,  is  con- 
*  sidered  as  the  commencement  of  the  suit,  and  the  bill  of  'Middlesex 
or  latitat^  &c.  merely  as  process  to  bring  him  into  court.*  Such 
process  therefore,  we  have  seen,**  ma;y  be  sued  out,  though  the  d^ 
fendant  cannot  be  arrested  upon  it,  before  the  cause  of  action  ;  and 
[*358]the  plaintiflF  is  allowed  to  give  in  evidence  a  cause  of  action 
arising  after  it  is  sued  out,  and  before  the  exhibiting  of  the  bill,  a« 
well  in  the  case  of  bailable  as  serviceable  writs* 


A  prisoner  in  actual  custody  of  the  marshal  or  warden,  may  be  prt> 
ceeded  against  by  the  same  plaintiff  at  whose  suit  he  was  arrested,  or 
charged  in  custody  by  a  third  person :  And  the  same  plaintiff  may 
proceed  against  him,  either  for  the  cause  of  action  expressed  in  the 
process,  or  for  a  different  cause  of  action. 

In  the  King's  Bench,  when  a  defendant  is  committed  to  the  custody 
of  the  marshal,  on  a  bill  o{  Middlesex  or  latitat^&LC.  or  on  an  attach- 
ment of  privilege,®  the  plaintiff  must  in  due  time  file  a  fci/J*  against 
him,  as  a  prisoner  of  the  court,  with  the  clerk  of  the  declarations  in 
the  King's  Bench  oflSce ;  and  deliver  a  coJ)y  of  it,  on  four-penny 
stamped  paper,*  to  the  defendant,  or  turnkey  at  the  King's  Bench 
prison.  If  a  prisoner  be  turned  over  from  one  custody  to  another,  Jl 
is  considered  as  a  coniinuaru:e  of  the  same  imprisonment  :^  There- 
.  fore  where  a  defendant,  having  been  taken  or  charged  in  custody  of  , 
the  sheriff  or  other  officer  by  mesne  process,  is  afterwards  removed  bj 
habeas  corpus^  and  committed  to  the  custody  of  the  nnarshal,  the 
proceedings  against  him  are  to  be  reckoned  from  the  time  of  hk 
having  been  so  taken  or  charged  in  custody.^  In  general  however  it 
is  a  rule,  that  where  the  defendant  is  committed  to  thef  ustody  of  the 
marshal,  upon  a  cepi  cormxs^  or  habeas  corpus^  &c.  before  decla- 
ration, the  plaintiff  should' declare  against  him  in  the  King's  Bench, 
before  the  end  of  the  terra  next  after  such  commitment;  or  in  case  of 
a  surrender  to  the  marshal  in  discharge  of  bail,  before  the  end  of  the 
term  next  after  such  surrender,  and  due  notice  thereof.''  But  the 
term  of  the  commitment  or  surrender  is  to  be  accounted  one,  although 
[*359]  the  defendant  was  not  committed  or  surrendered  tiJI  the  last 
day  of  vacation  J  The  defendant  was  formerly  brought  into  court  by 
rule,  in  order  to  be  charged  with  a  declaration ;  there  being  no  occa-  \ 
sion  for  a  habeas  corpus^  where  it  was  in  the  same  court  f^  But  this 

«  I  Wils.  40.    144t    ^.    9  Bur.  960.  2  Pr.  Append.  216. 

8«vnd.  1.  (1).  but  aee  3  Bur.  1244.  h  R.  M .  1654.  ^  11.  R.  E.  5  W.  4*  M.  fi^* 

b  Jinte  165.  3.  ^  I.  («).  K.  B.  6  MM.  254.  R.  T.  SGtal. 

e  Cro.  Cnr.  330.  K.  B.  and  note  (a).  8  Mod.  306^ 

d  4  Efisl,  16.  Append. Chiir.  XIV.  ^  19.  i  K.  M.  t6  Ctn-Al.  {b)  K.  B.  6  Mod.2f. 

c  55  Geo.  111.  c.  184.  Sctted,  Part.  II.  §  k  R.  H.  26  G<  o.  III.  K  B.  and  we  R-  T. 

IIL  1  Ann.  rcr.  2.  K.  B. 

f  1  Bur.  439.    5  Dumf.    4r  East,  36.  6  1  H.  T.  2 Geo.  I.  (a).  K.  B. 

Dui-nf.  K  E^«t,  524.  m  2  Set  Frac  357. 2  Bur.  1051,  %  Me» 

,    i^B.H.26Geo  111  K.  B   and  see  R  T.  349. 
2Sk27Qe«iII.tl1*«»£«ac<M?carii  Man. 
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practice  is  now  disused.  And  there  is  no  occasion  for  an  affidami 
of  the  delivery  of  the  declaration,  where  the  defendant  is  in  custody 
of  the  marshaU^ 

In  the  Ck>nMnon  Pleas,  if  the  defendant  be  committed  to  prison  ^ 
by  process  out  of  this  court,  or  habeas  corpusy  the  prisoner  entering 
his  appearance  with  the  prothonotary,  in  case  of  a  plaint  or  attach- 
ment of  privilege,  or  with  the  filacer  on  other  process,  and  giving 
rules  to  declare,  the  plaintiff  not  declaring  before  the  end  of  the  next 
term  after  the  commitment,  tlie  defendant  in  reference  thereunto,  is 
entitled  to  be  discharged  of  his  imprisonment  by  supersedeas^  in  the 
end  of  the  next  term ;  with  liberty  for  the  plaintiff  to  declare  upon 
that  appearance,  the  next  term  after  that  at  the  furthest.^  And  if  any 
defendant  shall  render  him  or  herself,  or  be  rendered  to  the  Fleet 
prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any  plaintiff, 
where  no  further  proceedings  by  declaration  have  been  had  against 
such  defendant  so  rendered,  before  such  render,  unless  the  plaintiff 
shall  declare  against  such  defendant  within  two  terms  after  such 
render,  such  defendant  may  be  discharged  out  of  custody  by  supet' 
sedeasy  to  be  allowed  by  one  of  the  justices  of  this  court,  if  cause  shall 
not  be  shewn  to  the  contrary,  by  the  plaintiff  or  his  attorney,  jipon 
notice  to  either  of  them  given  by  the  defendant's  attorney  or  agent, 
and  oath  made  of  such  notice  given.* 

It  was  formerly  necessary  in  this  court,  as  well  as  in  the  Exchequer, 
to  bring  up  the  defendant  by  habeas  corpus^  to  the  bar  of  the  court, 
in  order  to  charge  him  with  the  declaration  at  the  suit  of  the  plaintiff.* 
But  now,  by  the  statute  8  &  9  W.  III.  c.  27.  §  13.  for  the  more  easy 
and  Quick  obtaining  of  judgment  against  prisoners  in  the  Fleets  "it 

shall  and  may  be  lawml  for  any  person  or  persons  having  cause  of 

*action  against  any  prisoner  or  prisoners  committed  to  the  said  [*360] 
^  prison  of  the  Fket^  after  filing  or  entering  a  declaration  in  such  action 
**  with  the  proper  officer,  to  ckliver  a  copy  of  such  declaration  to  the 
*'  defendant  or  defendants  in  any  personal  action,  or  to  the  turnkey 
**  or  porter  of  the  said  prison  f  and  after  rule  given  thereupon  to 
"  plead,  to  be  out  in  eight  days  at  most  after  delivery  of  such  copy  of 
**  declaration,  and  affidavit  made  of  such  delivery,'^  before  the  Lord 
^  Chief  Justice  or  one  other  of  the  justices  of  the  Common  Pleas,  or 
^  before  the  Lord  Chief  Baron  or  some  other  of  the  barons  of  the 
'^  coif  of  the  Exchequer  at  WestmiJister^  to  sign  Judgment  in  such 
^  action  against  such  defendant  or  defendants,  as  if  he  or  they  had 
**  been  actually  charged  at  the  bar  of  the  Common  Pleas  or  Ex- 
"  chequer,  with  such  action."  The  practice,  as  regulated  by  this 
statute^  is  to  make  two  copies  of  the  declaration,  on  four-penny 
stamped  paper,*  and  take  the  same  to  the  prothonotaries  office,  where 
the  clerk,  on, being  paid  for  entering  the  declaration,  will  mark  both 
copies ;  one  of  wmch  should  then  be  delivered  to  the  turnkey  at  the 

♦  

ft  R.  £.  5  W.  ^  M.  re^.  3.  §  2.  (a).  K.  B.  e  For  the  beginning  of  &  deelnration,  a- 

1  Cbit.  R**(».  3D0.  g»inat  a  pnioner  in  eustody  nt  th^  wnrden, 

b  \L  M.  1654.  %  15.  C.  P.  and  see  R.  H.  in  C.  P.  sec  Apiienct.  Chup.  XIV.  §  21. 

14  k  IS  Cor.  IL  re^. 3.  G  P.  f/dL§2a. 

•  RE.  80eo.t.G.P.  S  55  Ge(k  III.  c  184  ^cAedL  Part.  IL  §  Ul. 

4  U.  H.  14  k  15  C«ri  It  rej^.  3.  C.  P. 
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FUffi  prison  \  and  if  he  acknowledge  the  defendant  to  he  his  prfsoofif 
at  the  {daintiff 's  suit,  an  affidavit  is  made  of  the  delivery,  and  sworn 
before  a  judge,  the  other  copy  of  the  declaration  being  annexed 
.  thereto ;  after  which  the  affidavit  is  taken  to  the  secondaries  office, 
"^and  the  secondary  will  give  a  rule  thereon,  for  the  defendant  to 
appear  and  plead ;  and  if  he  do  not  plead  within  the  time  limited  by 
the  rule,  the  plaintiff  may  sign  judgment,  and  give  notice  of  enquiryi 
if  necessary  to  the  prisoner  or  turnkey,  and  proceed  as  in  othcf 
cases**  The  declaration  however  must  be  entered  with  the  protho- 
notafies,  before  it  is  delivered  to  the  defendant  :^  And  where  the 
drfendant  has  put  in  special  bail  by  attorney,  and  afterwards  renden 
in  discharge  of  his  bail,  the  declaration  it  seems  should  be  delivered 
to  himselfpersonally,  or  the  turnkey  of  the  prison,  and  not  to  his 
attorney*®  So  where  the  defendant,  whilst  at  large,  was  served  with 
a  copy  of  process  with  notice  to  appear,  but  before  a  declaration  be- 
came a  prisoner  in  the  Fleet,  and  the  plaintiff,  by  virtue  of  aa 
affidavit  of  service,  entered  an  appearance  for  the  defendant,  left  a 
|[.*361  j  declaration  in  the  office,  ancf  gave  him  notice  thereof ;  the  court 
set  aside  the  declaration  and  subsequent  proceedings,  on  the  ground 
that  as  he  was  a  prisoner  at  the  time  of  the  declaration,  it  ought  to 
havd%een  delivered  to  the  turnkey  of  the  Fleet.* 

In  the  Exchequer,  it  is  a  rule,*  that "  in  all  cases  where  a  prisoner 
is  or  shall  be  taken,  detained  or  charged  in  custody,  by  mesne 
process  issuing  out'  of  that  court,  and  the  plaintiff  shall  not  cause  a 
declaration  to  be  delivered  to  such  prisoner,  or  to  the  gaoler  or 
turnkey  of  the  gaol  or  prison  where  he  is  detained  or  charged  in 
custody,  before  the  ena  of  the  next  term  after  the  return  of  tte 
process,  and  cause  an  affidavit  to  be  made  and  filed  in  the  office  of 
pleas,  of  the  delivery  of  such  declaration,  and  of  the  time  when  and 
person  to  whom  the  same  was  delivered,  by  the  first  day  of  the  next 
term  after  the  delivery  of  such  declaration,  the  prisoner  shall  be  dis^ 
charged  out  of  custody,  by  writ  of  stipersedeas,  to  be  granted  by  the 
court  or  one  of  the  barons,  upon  entering  an  appearance,  unless  upoa 
notice  given  to  the  plaintiff  ^s  attorney  or  clerk  in  court,  gbod  causfe 
shall  be  shewn  to  the  contrary :  And  in  case  of  a  commitment  or  sur- 
render to  the  Fleet  prison  in  discharge  of  bail,  before  a  declaration 
delivered,  unless  the  plaintiff  shall  cause  a  copy  of  a  declaration  to  be 
delivered  as  aforesaid,  before  the  end  of  the  term  next  after  such 
commitment  or  surrender  shall  be  made,  and  due  notice  of  such  sur- 
render given,  the  prisoner  shall  be  discharged  out  of  custody,  by  writ 
of  supersedeas^  to  be  granted  as  aforesaid,  upon  entering  an  ap* 
pearance,  unless  upon  notice  given  to  the  plaintiff's  attorney  or  clerk 
m  court,  good  cause  shall  be  shewn  to  the  contrary." 

When  the  defendant,  being  charged  with  process  i^uing  out  of 
the  King^s  Bench,  is  removed  before  declaration,  from  the  custody  of 
the  sheriff  or  marshal  to  the  Fleet  prison,  the  plaintiff,  we  have  seen,^ 
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cannot  proceed  further  in  the  King^s  Bench,  without  removing  him  to 
the  prison  of  that  court,  b^  ^habeas  corpus  ad  respcndendum  :  but 
be  maj  declare  against  him  m  the  Common  Pleas,  in  the  same  metnner 
as  if  he  had  been  arrested  by  process  out  of  that  court,  and  proceed 
to  final  judgment ;  and  for  default  of  declaring,  &c.  in  due  time,  that' 
♦court  may  discharge  the  defendant  out  of  custody.^  In  that  [*362] 
case  however,  there  having  been  already  an  affidavit  of  the  debt,  when 
die  plaintiff  took  out  the  process  upon  which  the  defendant  was  arrest* 
ed,  it  is  not  necessary  to  make  any  further  affidavit,  in  order  to  charge 
him  in  custody  '^  and  it  seems  that  the  defendant,  after  such  removal, 
nnay  put  in  and  justify  bail  in  either  court^  But  where  a  defendant 
removed  to  the  Fleet  prison  after  declaration,  the  action  must  pro- 
ceed in  that  court  wherein  the  plaintiff  declares ;  and  the  defendant 
B»  to  be  superseded  by  that  court,  for  want  of  subsequent  prosecution, 
though  detained  in  the  prison  of  the  other  court*^ 

A  prisoner  once  committed  to  the  custody  of  the  marshal  or 
warden,  is  liable  to  be  charged  with  a  civil  action,  either  by  the 
scone  plaintiff  for  a  different  cause  of  action,  or  by  a  third  pei-son, 
«o  long  as  he  remains  in  actual  custody.  For  though  it  be  a  rule, 
that  a  prisoner  once  supcrsedcal)le  is  always  so,*  yet  this  holds 
only  with  regard  to  the  same  plaintiff,  at  whose  suit  he  was  in 
custody,  for  the  original  cause  of  action  f  and  even  with  regard 
to  him,  it  must  be  understood  with  this  qualification,  that  the  prisoner 
is  only  supersedeable,  so  long  as  he  remains  in  the  5ame  custody,  and 
under  the  same  process ;  for  the  moment  the  nature  of  the  custody  is 
changed,  the  rule  ceases  :  Therefore,  if  a  prisoner  upon  mesne  pro- 
cess be  supersedeable  for  any  irregularity,  as  for  want  of  the  de- 
mand of  a  plea,  he  cannot  take  advantage  of  it,  after  he  is  charged 
in  execution  ;  supposing  he  had  any  opportunity  of  applying  on  tnat 
ground,  before  he  was  charged  in  execution.*  So  where  a  prisoner 
b  supersedeable,  for  want  of  filing  a  bill  against  him  in  due  time,  he 
waives  the  irregularity  by  afterwards  pleading.^  And  it  has  been 
holden,  that  a  creditor  may  lawfully  enter  a  detainer  against  his 
debtor,  who  is  in  fact  resident  within  the  walls  of  the  King's  Bench* 
or  Fleet  prison,**  though  he  be  not  there  by  compulsion.  But  a 
*fugitive^  surrendering  himself  to  the  w'arden,  in  order  to  take  [*363] 
the  benefit  of  an  insolvent  act,  is  not  considered  as  a  prisoner,  nor  li- 
able to  be  charged  as  such  with  a  declaration.' 

In  the  King's  Bench,  the  mode  of  charging  a  prisoner  with  an 
action,  in  custody  of  the  marshal,  in  term  time,  is  by  filing  a  bill 
against  him,  as  being  in  such  custody,  and  delivering  a  declaration, 
wnich  is  a  mere  copy  of  the  bill,  to  the  turnkey.  In  vacation^  there 
was  formerly  no  way  to  charge  him,  but  by  making  an  entry  in  the 
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mafshaPs  \>o6k  in  the  Kin^^s  Bench  office,  that  he  «ho\i1d  remsisk  in 
custody,  at  the  suit  of  the  intended  plaintiff,  which  was  deemed  suf- 
ficient to  charge  him,  provided  he  were  then  in  actual  custo^  -,  for  if 
he  were  at  liberty,  he  might  have  been  arrested.*  But  in  a  modem 
case,^  where  this  matter  was  fully  discussed,  the  court  of  Kio£^ 
Bench  were  of  opinion,  that  the  right  method  of  charging  the  dW 
fendant  with  a  new  suit  in  vacatimj  is  to  file  a  bill  as  of  the  pre» 
ceding  term ;  and  then  deliver  to,  or  leave  for  the  defendant  in 
custody,  a  copy  of  the  declaration,  as  of  the  preceding  term,  and  to 
■lake  an  aflSdavit  thereof.**  And  where  the  defendant  is  charged  in 
vacation^  upon  a  cause  of  action  arising  after  the  last  term^  there 
should  be  a  special  memorandum^  similar  tq  that  against  an  attamnf 
under  the  like  circumstances,'^  stating  the  day  of  bringing  the  bill  into 
the  office  of  the  clerk  of  the  declarations.  For  preventing  however 
the  detainer  of  prisoners,  charged  with  declarations  in  custody  of  the 
marshal,  where  the  cause  of  action  aeainst  them  does  not  amount  to 
a  bailable  sum,  it  is  a  rule,®  in  the  King^s  Bench  and  Exchequerf 
that  ^'  no  declaration  shall  be  sufficient  cause  of  detaining  such 
prisoner  in  custody,  unless  an  affidavit,  that  the  plamtiff 's  cause  of 
action  against  him  does  amount  to  ten  pounds  or  upwards,  (since  in- 
creased to^em  ]X)unds  or  upwards,  by  the  statute  51  Geo*  HI* 
c.  124.)  shall  be  firs*t  made  and  filed  with  the  clerk  of  the  rules  in  the 
[*364l  former  court,  or  in  the  office  of  pleas  in  the  latter,  and  the  sum 
specined  in  such  affidavit  indorsed  by  him  on  such  declaration,  be- 
fore the  same  is  left  with  the  turnkey." 

In  the  Common  Pleas,  there  seems  to  have  been  formerly  a  difr 
eulty  in  proceeding  against  prisoners  in  the  Fket  prison,  at  the  suit 
of  a  third  person ;  to  obviate  which,  a  rule  was  made,  that "  if  a 
^ipia$  were  returned  in  court  non  est  inventus  against  a  prisoner  in 
the  Fket^  he  should  be  compellable  to  appear  upon  a  }uweas  corpvs 
ad  respoiUUndum^  as  well  at  the  suit  of  a  stranger,  as  at  his  suit 
whereupon  he  was  imprisoned,  and  to  answer  to  a  declaration  ac- 
cording to  the  rules  of  the  court,  or  that  judgment  might  be  entered 
against  him  :"^  and  at  length,  by  the  statute  IS  Ckir.  IL  stat.  ^  § 
S.  it  was  enacted,  that "  every  person  or  persons,  having  cause  of 
''  personal  action  against  any  prisoner  in  the  Fleets  may  sue  forth  an 
"  original  writ  upon  his  or  their  cause  of  action ;  and  that  a  writ  of 
"  hcheas  corpus  be  granted  to  every  such  person  or  persons,  to  be 
"  directed  to  the  warden  of  the  same  prison,  to  have  the  body  of  such 
"  prisoner  before  the  justices  of  the  Common  Pleas,  at  some  certain 
"  day  in  any  term,  to  answer  the  said  plaintiii'  or  plaintiffs,  upon  his 
"  or  their  said  cause  of  action;  and  that  if  the  said  plaintiff  or  plain- 
"  tiffs,  at  the  said  day,  put  into  the  said  court,  his  or  their  declara- 
^^  tion,  according  to  the  said  original  writ,  aeainst  the  said  prisoner 
"  being  present  at  the  bar,  the  said  prisoner  s^U  be  bound  to  appear 
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•*  in  pertoii,  or  to  put  m  an  attorney  to  appear  for  him  in  the  said 
**  action ;  and  unless  the  said  defendant  plead  upon  a  rule  given, 
"  to  be  out  in  eight  days  at  the  least  after  such  appearance,  judg- 
•'  ment  by  nihil  dicit  may  be  entered^  against  such  defendant,  a» 
**  appeanng  in  person,  which  shall  be  good  and  effectual  in  law ;  and 
^  such  charge  in  court  by  declarations,  signified  by  rule  unto  the  said 
**  warden,  shall  be  a  good  cause  of  detention  of  such  prisoner  in  his 
**  custody,  from  whicli  he  shall  not  be  discliarged  without  a  lawful 
supersedias  or  rule  of  court :  and  if  the  said  warden  shall  do  other- 
wise, he  shall  be  responsible  to  the  court,  and  to  the  party  grieved 
**  for  damages,  by  action  upon  the  case,  to  be  brought  against  him 
**  for  discharging  such  prisoner."  A  rule  of  court  was  made,  soon 
after  the  passing  of  this  statute,*  limiting  the  times  within  which 
^prisoners  should  be  brought  to  the  bar  of  the  court  by  habeas  [*365] 
corpus^  to  be  charged  with  declarations:  but  the  statute.  8  &  9  W. 
III.  c.  27.  §  13.  havmg  dispensed  with  the  necessity  of  bringing  them 
to  the  bar  of  the  court  for  that  purpose,  the  mode  of  charging^  them 
with  a  declaration,  at  the  suit  of  a  third  person,  is  now  similar  to  that 
used  by  the  same  plaintiff,  at  whose  suit  they  were  originally  ar- 
rested :  And  they  maj,  it  seemS|  be  charged  with  a  declaration  in 
vacatiofij  as  well  as  m  term  time.^  But  a  rule  was  made  in  thb 
court,®  as  well  as  in  the  King's  Bench,  in  consequence  of  the  statute 
5  Geo.  IL  c.  27.  that "  no  copy  of  a  declaration,  delivered  at  the 
Fleet  prison,  against  any  prisoner  there,  shall  be  a  sufficient  charge 
to  hold  such  prisoner  to  bail,  or  to  detain  such  prisoner  in  custody 
for  want  of  bail,  unless  an  affidavit,  that  the  plaintiff's  cause  of 
action  amounts  to  ten  pounds  or  upwards,  (since  increased  to  Jifieen 
pounds  or  upwards,  by  the  statute  51  Geo.  III.  c.  134.)  be  first 
made  and  fifed  in  the  proper  prothonotary's  office,  and  an  indorse- 
ment made  by  the  said  prothonotary  or  nis  deputy  upon  such  copy 
of  a  declaration,  signifying  the  sum  of  money  specified  in  such  affi 
davit;  for  which  sum  so  indorsed,  bail  shall  be  required,  and  for  no 
more.** .  On  this  rule,  it  is  necessary  that  the  original  declaration, 
indorsed  by  the  prothonotary,  should  be  delivered,  and  not  a  copy  of 
such  declaration  and  indorsement  :**  but  the  rule  is  confined  to  cases 
where  the  prisoner  is  charged  with  a  new  action  ;  and  does  not  apply, 
where  he  is  proceeded  against  by  the  same  plaintiff,  for  the  cause  of 
action  expressed  in  the  process :®  And  the  court  will  not  discharge 
a  defendant  out  of  custody,  on  the  ground  of  the  affidavit  of  the  deli  v 
ery  of  the  declaration  not  having  been  filed  within  tzcenty  days  after 
the  delivery,  if  it  be  by  way  of  detainer.*' 

When  a  bill  is  filed  against  a  prisoner  in  custody  of  the  marshal, 
if  a  copy  of  it  be  delivered  for  him  to  the  turnkey,  four  days  exclu- 
sive before  the  end  of  the  term, "a  rule  to  plead  given,  and  a  plea 
demanded,  the  defendant  must  plead  as  of  that  term ;  but  if  the  bill 
be  not  filed,  and  the  cojrf  delivered,  four  days  exclusive  before  the 
end  of  the  term,  the  defendant  may  imparl  until  the  next  term :  and 
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♦in  default  of  pleading  in  due  time,  judgment  may  be  signed^*  In  ^ 
the  Common  rleas,  the  defendant  must  plead  withm  the  time  limited 
by  the  rule  given  by  the  secondary ;  and  a  demand  of  plea  is  neces-  ^ 
.sary,  where  the  de^ndant  igin  custody  of  the'marshal  of  the  King^ 
Bench  prison  :^  But  where  the  defendant  is  in  custody  of  4c 
warden  of  the  Fkei^  a  demand  of  plea  is  unnecessary  f  though  if  a 
prisoner  in  the  Common  Pleas  be  prevented  from  justifying  bail,  by 
the  plaintiff's  desiring  fiirther  time  to  inquire  into  their  sufliciency, 
he  is  from  the  time  ofhis  notice  of  justification,  entitled  to  a  demand 
of  plea,  iDefore  judgment'  can  be  signed  against  him.'' 


After  the  delivery  of  the  declaration  against  a  prisoner  in  custody 
of  the  sheriff,  &c«  or  against  a  prisoner  in  custody  of  the  marshal, 
the  plaintiff,  in  the  King's  Bench,  should  proceed  to  trial,  or  final 
judgment,  within  three  terms  next  after*  such  declaration  delivered, 
if  by*  the  course  of  the  court  he  can  so  proceed ;  of  which  three  terms, 
the  term  of  the  declaration  is  one  f  and  should  cause  the  defendant 
to  be'i^harged  in  execution,  within  two  terms  next  after  such  trial  or 
judgment ;  of  .which  two  terms,  the  term  wherein  the  trial  was  had, 
or  judgment  obtained,  is  also  one  f  in  case  no  writ  of  error  be  de- 
pending, nor  injunction  obtained  for  stay  of  proceedings :  And  if  any 
writ  of  error  be  depending,  or  injunction  ootained,  then  within  lax) 
terms  next  after  the  judgment  be  affirmed,  the  writ  of  error  non- 
prossed or  discontinued,  or  the  injunction  dissolved ;  including  the 
term  of  the  affirmance,  non  pros^  discontinuance,  or  dissolving  the 
injunction.^ 

In  case  of  a  surrender  to  the  marshal  in  discharge  of  bail,  after 
declaration,  the  plaintiff,  in  the  King's  Bench,  should  proceed  to 
ti'ial,  or  jfinal  judgment,  within  three  terms  next  after  such  surrender, 
and  due  notice  thereof,  if  by  the  course  of  the  court  he  can  so  pro-  • 
ceed;  of  which  three  terms,  the  term  of  the  surrender  is  one ;'  or  in 
[*367]  case  of  a  surrender  in  discharge  of  bail,  after  trial  had  or  final 
judgment  obtained,  he  should  cause  the  defendant  to  be  charged  in 
execution,  within  two  terms  next  after  such  surrender,  aijd  due  notice 
thereof;  of  which  two  terms,  the  term  of  the  surrender  is  also  one  jF 
in  case  no  writ  of  error  be  depending,  nor  injunction  obtained  for  stay 
of  proceedings :  And  if  any  writ  of  error  be  depending,  or  injuncticm 
obtained,  then  within  two  terms  next  after  the  judgment  be  affirmed,' 
&c.  This  rule  does  not  attach  in  a  case  where  there  are  two  de- 
fendants, one  of  whom  suffers  judgment  by  default,  and  the  other 
pleads  to  issue;  the  trial  of  such  issue  bemg  had  within  the  thiri  i 
term,  though  the  costs  are  not* taxed,  oor  final  judgment  in  fact  1 
signed,  till  after  that  terra,  but  then  entered,  according  to  the  course      w 
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of  the  court,  as  of  that  term."  The  final  judgment  mentioned  in  the 
aboTe  role,  means  final  judgment  without  a  trial,  as  upon  an  inter- 
Jocutory  judgment,  demurrer,  or  nul  tiel  record :  Therefore,  if  there 
be  a  trial  against  a  prisoner,  he  is  supersedeable,  unless  charged  id 
execution  within  two  terms  afterwards,**  But  Ivhen  a  defendant  sur* 
renders  in  discharge  of  bail^  iii  the  same  vacation  as  the  trial  was  had 
and  verdict  obtained  against  him,  the  preceding  term  is  not  reckoned 
as  one  of  the  two;  but  the  plaintiff  is  allowed  the  two  following  terms 
to  charge  him  in  execution.* 

In  the  Common  Pleas,  **  if  any  pbintiff,  ift  like  manner,  shall  de* 
clare  against  any  defendant,  in  custody  of  the  warden  of  the  Fleet 
prison,  or  of  any  sheriff  or  other  officer,  by  virtue  of  any  process  of 
this  court,  and  shall  not  ftirther  proceed  to  judgtnent,  within  thre^ 
terms  after  such  declaration  delivered,  inclusive  of  the  term  in  which 
it  is  delivered,  .the  defendant  having  appeared }  or  if  any  plaintifi^ 
having  obtained  judgment  in  this  court,  •  in  any  action  against  any 
defendant  being  a  prisoner  as  aforesaid,  shall  not  charge  such  de** 
fendant  so  remaining  a  prisoner,  in  ejcccution  upon  the  judgment  so 
obtained,  within  ttoo  terms  next  after  such  judgment  so  haa  and  ob« 
tained,  including  the  term  in  which  the  said  judgment  shall  be  signed, 
then  such  defendant,  so  remaining  in  prison,  may  be  discharged  out 
of  custody  where  he  shall  be  so  detained,  by  supersedeas  to  l)e  allowed 
*by  one  of  the  justices  of  thi6  court,  if  cause  shall  not  be  shewn  [*368l 
1>y  the  plaintiff  or  his  attorney,  why  such  plaintiff  had  not  proceeded 
before  that  time  to  judgment  and  execution  as  aforesaid,  upon  notice 
to  either  of  them  given  by  the  defendant's  attorney  or  agent,  and  oath. 
.  iK^de  of  such  notice  given*" 

And  "  if  any  defendant  shall  render  him  or  herself,  or  be  rendered 
to  the  Fleet  prison,  in  discharge  of  his  or  her  bail,  at  the  suit  of  any 
^  plaintiff^  where  any  declaration  hath  been  delivered  against  such  per- 
M>n  so  rendering  him  or  herself  or  being  rendered,  or  judgment  has 
been  had  against  him  or  her  before  such  render,  unless  the  plaintiff 
shall  proceed  to  judgment  upon  such*  declaration  delivered,  within 
three  terms  after  such  render,  the  defendant  having  appeared,  and 
charged  such  defendant  in  execution  within  two  terms  after  such 
judgment  obtained,  such  defendant  may  be  discharged  out  of  custody, 
hy  supersedeas  to  be  allowed  by  one  of  the  justices  of  this  court,  if 
cause  shall  not  be  shewn  to  the  contrary  as  aforesaid,  by  the  plaintiff 
or  his  attorney,  upon  notice  to  either  of  them  given  by  the  defendant'^ 
attorney  or  agent,  and  oath  made  of  such  notice  given/^ 

Upon  these  rules,  it  is  necessary  that  the  plaintiff,  in  the  Comtnon 
Pleas,  should  proceed  to  final  judgment,  within  three  terms  inclu^ 
rive  after  declaration,  unless  he  can  shew  that  it  was  out  of  bis 
power  to  proceed  so  fast^;^  and  if  final  judgment  be  signed  in  the 
vacation  of  the  third  tefKn,  it  will  not  be  sufficient  to  prevent  a  super- 
sedeas/ There  is  a  distinction  however  between  tnese  rules,  and 
tho6e  of  the  King's  Bench,  as  to  the  time  allowed  for  proceeding 
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agabst  prisoners.  Ip  the  latter  court,  it  is  required  that  the  plaimiir 
shall  proceed  to /na/ or  final  judgment,  within  thru  terms  kiclusive 
alter  declaration,  and  shall  cause  the  defendant  to  be  charged  in 
execution,  within  two  terms  inclusive  after  such  trial  or  judgment ; 
of  which  the  term  in  or  after  which  the  trial  was  had,  is  reckoned  as 
one  ;■  but  in  the  Common  Picas,  no  notice  is  taken  of  the  trial ;  the 
rule**  being,  that  the  plaintiff  shall  proceed  io  judgment  within  Arte 
terms  inclusive  after  declaration,  and  charge  the  defendant  in  execu- 
tion, within  two  terms  inclusive  Rder  judgment  against  him. 

[*369l  In  the  Exchequer,  it  is  a  rule,'^  that  "  in  all  cases,  after  a 
declaration  delivered  at  the  Fket^  or  any  6lhor  gaol  or  prison,  unless 
the  plaintiff  shall  proceed  to  judgment  thereupon,  withm  t^rce  terms 
next  after  such  declaration  delivered,  if  by  the  course  of  the  court 
he  could  so  proceed,  (of  which  three  terms  the  term  wherein  the  de- 
claration was  delivered  slmll  bo  t»kcn  to  be  one) ;  or  in  case  of  a  sur- 
render in  discharge  of  Ijail  after  declf^ ration  delivered,  unless  the 
plaintiff  shall  proceed  to  filial  judgment  thereupon,  within  thru  terms 
next  after  such  surrender  and  due  n(»tice  thereof,  if  by  the  course  of 
the  court  he  couKl  so  proceed,  (of  which  three  terms  tne  term  where- 
in the  surrender  was  made  shall  be  taken  to  be  one),  the  prisoner 
shall  be  discharged  out  of  custody,  by  writ  of  supersedeas^  upon 
entering  an  appearance;  unless,  upon  notice  given  to  the  plaintiff^s 
attorney  or  clerk  in  court,  good  cause  shall  he  shewn  to  the  contrary : 
And  in  all  cases,  after  fijial  judgment  obtained  against  any  prisoner 
in  the  Fleets  or  any  other  gaol  or  prison,  unless  the  plamtiff  shall 
cause  such  prisoner  to  be  charged  in  execution  upon  tne  said  judg- 
ment, within  two  terms  next  alter  such  final  judgment  obtauied,  (of 
which  two  ternj  the  term  wherein  final  judgment  was  obtained  shall 
be  taken  to  be  one),  in  case  no  writ  of  error  shall  be  depending  on 
such  judgment;  but  if  any  writ  of  error  shall  be  depending  there- 
upon, then  within  two  terms  next  after  the  judgment  shall  be  affirmed, 
or  the  writ  of  error  non-prossed  or  discontinued,  including  the  term 
of  the  affirmance,  nm>-pros  or  discontinuance;  or  in  case  of  a  siu^ 
render  in  discharge  of  bail,  after  final  judgment  obtained,  unless  the 
plaintiff  shall  proceed  to  cause  the  dc  f(  lidant  to  be  charged  in  execu- 
tion upon   the  said  judfi:ment,   within    two   terms   next  after  such 
surrender   and    due  notice  thereof,  (of  which  two  terms  the  terra 
wherein  the  surrender  was  made  shall  be  taken  to  be  one),  in  case  no 
writ  of  error  shall  be  depending  on  such  judgment ;  but  if  any  writ 
of  error  shall  be  depending  thereupon,  then  within  two  terms  next 
after  the  judgment  shall  be  affirmed,  or  the  writ  of  error  nonrprossed 
or  discontinued,  including  the  term  of  the  affirmance,  non-pros  or 
discontinuance;  the  prisoner  shall  be  discharged  out  of  custody  by 
supersedeas^  unjess,  upon  notice  given  to.  the  plaintiff 's  attorney  or 
clerk  in  court,  good  cause  shall  be  strewn,  in  either  of  the  said  cases, 
to  the  contrary.'' 

['•'STO]  The  mode  of  proceeding  to  trial  and  final  judgment  against 
a  prisoner  in  all  the  courts,  is  pretty  much  the  same  as  in  commoii 

bR.£.^«ti^lCP.  Msn.  Ex.  Append.  tl6y  16. . 
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cases.  The  plea  is  usually  pleaded  in  person ;  but  it  may  be  pleaded 
by  attorney^  as  is  commonly  done  Where  the  defendant  Surl^nderi 
after  appearance  in  discharge  of  his  bail :  The  issue  hi  that  case  H 
delivered  to  the  attorney,  but  otherwise  to  the  defendant  or  turnkey  :• 
and  formerly,  where  a  prisoner  appeared  by  attorney,  he  was  bound 
to  pay  for  the  issue,  or  judgment  might  be  signed^  thoueh  it  was 
otherwise,  where  he  appeared  in  person  :^  and  notice  of  trial  to  the 
gaoler  or  turnkey  is  deemed  sufficient/  In  the  Common  Pleas,  fen 
days  notice  of  trial  was  formerly  required  to  be  gfven  to  a  defendant 
in  the  FUei  prison  f  but  now,  the  same  notice  of  ti'ial  is  usually 
given  as  in  otner  cases. 

In  order  to  charge  a  defendant  in  execution  in  the  King's  Bench, 
the  proceedings  must  be  entered  on  record,  and  the  judgment  roll 
docketed  and  filed :  after  which,  if  the  defendant  be  a  prisoner  in  the 
county  gaol,  a  writ  of  capias  ad  satisfaciendum  must  be  siied  out, 
directed  to  thj  sheriff  of  the  county  in  whose  custody  he  is,  if  the 
venue  be  laid  in  that  county ;  or  if  not,  a  ca.  sa.  must  be  sued  oiit 
into  the  county  where  the  venue  is  laid,^  and  a  tcstaium  ca.  sa^ 
directed  to  the  sherifi'  of  the  county  where  he  is  a  prisoner ;  and  sent 
to  the  undei>sherifi',  with  directions  to  charge  him  in  custody  f  or  if 
he  be  detained  in  the  King's  Bench  prison,  the  plaintiff's  attorney 
should  obtain  a  side-bar  rule  from  the  clerk  ot  the  rules,  for  the 
tnarshal  to  acknowledge  him  in  his  custody/  and  the  marshal,  being 
served  with  a  copy  of  the  rule,  will  write  his  acknowledgment  at  the 
bottopQ  of  it,  which  ought  to  be  of  the  same  term  in  which  the  de- 
fendant is  charged  in  execution,  and  not  of  a  preceding  term.^  A* 
commitdiur  piece^  should  be  then  drawn  up,  on  unstamped  parch- 
ment, in  the  form  of  a  bail-piece,  and  filed  with  the  clerk  of  the  judg- 
ements, in  order  that  he  may  enter  the  cornmittiiur  on  record  :*  [*371}' 
And  it  is  usual,  before  this  is  done,  to  enter  the  cammittitur  in  the 
marshal's  book,  kept  at  the  King's  Bench  office.'' 

It  was  formerly  holdcn,  that  the  committitur  must  be  actually 
entered  on  record,  before  the  end  of  the  second  term  inclusive 
after  trial  or  judgment,  otherwise  the  defendant  was  supersedeable ; 
and  there  was  no  extension  of  the  time  to  the  continuance  day  after 
term;  nor  was  an  entry  in  the  marshal's  book  in  time  sufficient.* 
But  it  was  afterwards  determined,  that  if  the  plaintiff's  attorney 
signed  Judgment,  and  filed  the  committitur  piece  with  the  clerk  of 
the  judgments,  within  the  second  term  after  trial  and  verdict 
against  a  prisoner,  that  was  a  sufficient  charging  him  in  execution 
within  two  terms,  pursuant  to  the  rule  of  court ;  though  the  final 
judgment  and  committitur  were  not  entered  of  record,  by  the  oflScer 

•  Imp.  C.  R  678.  Cbnp.  XIV.  §  25. 

b  Cas.  Pr.  C.  P  35.  2WiU.  11.    But  now,  g  1  Diirnf.  ^  East,  464.  m(\  see  10  East, 
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of  the  court,  till  the  continuance  day  after  the  second  term,  yxom 
vided  the  entries  were  then  complete.*  And  a  rule  of  court  is  now 
made,^  that  ^  the  committitur  on  every  ju(kment  obtained  against  a 
prisoner  in  this  court,  shall  be  filed  with  the  clerk  of  the  cbckets, 
on  or  before  the  last  day  of  the  term  in  which  the  prisoner  is 
charged  in  execution ;  And  the  said  clerk  shall  enter  such  conn 
mittiiur  on  the  judgment  rqll,  within  four  days  next  after  the 
end  of  such  term,  exclusive  of  the  last  day  of  term ;  unless  the  last 
of  the  four  days  be  Sunday^  and  in  that  case  within  Jhe  days 
j^e%t  after  the  end  of  such  term ;  and  in  default  thereof,  the  pris- 
oner shall  be  entitled  to  be  discharged.*'  But  this  rule  does  not 
extend  to  the  case  of  a  prisoner  committed  under  a  habeas  corpn^i^ 
in  which  no  ammittiiur  piece  was  ever  necessary.^  It  is  usual 
for  the  clerk  of  the  judgments,  at  the  end  of  every  term,  lo  send  to 
the  marshal  a  docket  or  list  of  the  commiUiiurg  which  have  been 
entered  in  that  term,  stating  therein  the  names  of  all  the  plaintiffs  at 
whose  suit  the  defendant  is  charged  in  execution  ;  from  which  docket 
or  list,  an  entry  is  made  by  the  marshal*  And  where  the  clerk  of  the 

i*udgments  had  made  a  mistake,  in  omitting  the  name  of  one  of  seve* 
^^^  ral  plaintiffs  in  his  docket  transmitted  to  the  marshal,  it  waa 
rectified  by  the  court,  at  the  instance  of  the  clerk,^  Where  the  de- 
fendant has  been  once  committed,  a  second  commitment  for  the  same 
cause,  before  the  first  is  discharged,  or  notice  given  that  it  is  abandon-* 
ed,  is  clearly  informal.®  But  where  the  defendant  being  acknowledj^ 
ed  by  the  marshal  to  be  in  his  custody,  at  the  suit  of  A,  it  was  moved 
that  ne  migj^t  be  charged  in  execution  also,  on  a  judgment  of  oid* 
haory  in  another  acdon  at  the  suit  of  B,  the  court  ordered  the  same 
in  the  first  instance*^ 

If  the  defendant  be  removed,  after  declaration,  to  the  Fluij  or 
found  in  the  prison  of  an  inferior  court,  the  mode  of  charging  him  in 
execution,  in  the  King^s  Bench,  is  by  writ  of  habeas  corpus  ad 
satisfaciendum^  returnable  in  that  court,  on  a  day  certain  in  term ; 
and  the  number  of  the  judgment  roll  must  be  indorsed  on  the  habeas 
corpus J^  Nor  is  the  prisoner  bound  to  give  notice  of  his  removal; 
but  the  plaintiff  must  take  notice  of  it  at  his  peril :  Therefore  where  a 
prisoner,  who  had  been  surrendered  in  discharge  of  his'bail,  andafiei^ 
wards  removed  to  the  Fket^  without  giving  any  notice  to  the  plain^ 
tiff,  was  charged  in  execution  as  a  prisoner  in  the  King^s  Bencn,  thp 
court  granted  a  £tiper«e(2e(i5 ;  for  the  plaintiff  should  have  demanded 
to  see  the  prisoner,  and  if  not  produced,  wpuld  have  known  where  to 
find  him,  and  bring  him  back  by  habeas  corpus^  to  charge  lum4 
and  it  would  be  putting  difficulties  upon  prisoners,  to  oblige  them  to 
give  notice*** 

In  order  to  charge  the  defendant  in  execution  in  the  Commoa 
Pleas,  where  he  is  a  prisoner  in  the  county  gaol,  it  does  not  seem  to 

a  1  East,  405.  but  see  Imp.  K.  B.  0n:  (m),  wliere  it  it  skmI, 

%  R.  C.  41  Geo.  10. 1L  B.  1  Enit,  41(1.  that  a  habetu  corptu  ad  aaH^fbciituhan  In 
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be  necessary  (hat  the  proceedings  should  be  first  entered  on  record ; 
that  court  having  refused  to  discharge  a  prisoner  out  of  execution, 
where  there  was  no  judgment  aeainst  him  docketed,  and  entered 
upon  the  rolls  of  the  court.*  In  other  respects,  the  mode  of  charging 
a  defendant  in  execution  in  the  county  ^aol,  is  the  same  in  the  Com- 
*mon  Pleas,  as  in  the  King's  Bench.^  Where  the  defendant  is  [*373l 
a  prisoner  ii^the  Fleets  the  proceedings  being  first  entered  on  record, 
and  the  judgment  roll  docketed  and  filed,  a  habeas  corpus  ad  satis* 
faciendum  should  be  sued  out,  directed  to  the  warden,  and  return- 
able in  court  on  a  day  certain.*  On  this  writ,  the  number  roll  of  the 
Judgment  should  be  indorsed,  by  the  attorney  who  sues  it  out;*  and 
the  writ  being  signed  by  the  prothonotaries,  allowed  by  a  judge  and 
sealed,  should  be  taken  to  the  clerk  of  the  papers  of  the  Fleet  prison, 
four  days  before  the  return  f  upon  which,  the  defendant  being 
brought  into  court,  with  the  judgment  roll,  the  court  will  commit  him 
to  the  custody  of  the  warden,  cnarged  in  execution  at  the  plaintiff's 
suit;  and  the  secondary  marks  the  habeas  corpus  and  commitment 
by  the  court,  in  the  margin  of  the  judgment  roll,  and  afterwards 
enters  the  award  of  the  writ  and  commiititur  thereon.*  If  a  defendant 
be  brought  into  court 'upon  a  habeas  corpus  ad  satisfaciendum^  he 
is  to  be  cnarged  in  execution  upon  that  juagment  only  on  which  the 
habeas  corpus  issued ;  and  therefore  if  there  be  several  judgments 
on  which  he  is  to  be  charged,  there  must  be  a  habeas  corpus  ad  sa- 
tisfaciendum in  each  cause.'' 

When  the  defendant  is  charged,  by  any  of  these  means,  the  exe- 
cution is  considered  as  executed :  and  therefore,  where  the  plaintiff 
afterwards  died,  it  was  holden  that  his  executors  were  not  bound  to 
revive  the  judgment  by  scire /flciflw ;  or  to  charge  the  defendant  in 
execution  de  novo.^  nut  where  tlie  plaintiff,  having  charged  the 
defendant  in  execution,  died,  and  the  defendant's  wife  took  out  £^dmi- 
nistration  to  the  plaintiff,  the  court  ordered  the  defendant  to  be  dis- 
charged out  of  custody ;  and  held  that  the  plaintiff's  attorney  had  no 
lien  on  the  judgment  for  his  costs.**  And  the  court  of  Common  Pleas 
in  a  late  case,  discharged  a  defendant  out  of  custody  in  execution, 
after  the  plaintiff's  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration ;  on  service  of  the  rule  nisi  on  the 
next  of  kin.^ 

*If  the  declaration  be  not  delivered,  and  an  affidavit  thereof  [*374l 
duly  made  and  filed,  where  the  defendant  is  in  custody  of  the  sherifli, 
&c.  or  if  the  plamtiff  do  not  proceed  to  trial  or  final  judgment,  or 
cause  the  defendant  to  be  charged  in  execution,  in  due  time,  the  de- 
fendant, we  have  secn,^  may  be  discharged  out  of  custody,  by  writ  of 
supersedeas  or  otherwise,  according  to  the  course  of  the  court,  on  filing 
bail  by  WW,  or  entering  a  common  appearance  by  oiiglnal,  in  the 


*  2  Hot.  &  Pal.  163. 
b  Imp.  C.  V.  678.  and  see  Banway  389. 
«  H.  M.  1654.  §  10.  C.  P. 
d  Imp.  C.  P.  674. 
e  ItL  71i: 
r  Barnes,  223. 
JTfn^K  MiUcU,H.  32  Geo.  III.  K..  B. 


Combnme  v.  -— ,  T.  42  G«o.  III.  K.  B. 

M.  43  Geo.  III.  K.  B.  S.  C.  accorfl.  but 
Barn«9,  258.  886.  1  Bcm.  k  Put.  17^. 
<<i  8  Dariif.  h  Eust,  407.  ante,  103.    ' 

i  «  New  Rep.  C.  I*.  240. 

k  Ant^,  343,  4.  3C6,  &c. 
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KiBg^  Bench  f  or  in  the  ComiBoe  Pleas^  lie  may  be  discliarged  by 
writ  of  fupersedeoi,  on  entering  an  appearance  with  the  proper 
.  officer^  unless,  upon  notice  given  to  the  plaintiff 's  attorney,  good 
cause  be  shewn  to  the  contrary**  And  the  defendant  may  also  be 
discharged  out  of  custody,  when  bail  above  has  been  put  in  and  justi« 
fied  for  him,  and  allowed ;  or  when  the  action  is  abated,  discontinued, 
or  decided  in  his  favour.  But  where  By  being  in  custody  at  the  suit 
itf  j$,  in  a  joint  action  against  B  and  (^  justified  bail  in  an  action 
entitled  by  mistake  A  against  B  only,  and  a  rule  so  entitled  was 
served  on  the  marshal  of  the  King's  Bench,  who  thereupon  discharged 
B  out  of  custody,  he*  not  being  charged  in  more  than  one  action  at 
the  suit  of  ^ ;  it  was  holden,  that  the  marshal  was  liable  in  an  action 
for  an  escape.** 

To  discharge  a  prisoner,  for  not  declaring,  or  for  not  proceeding 
to  final  judgment  or  execution,  in  due  time,  the  defendant's  attorney 
or  agent  should  obtain  a  ceriijicaie^  or  copy  of  the  causes  where- 
with he  stands  charged,  from  the  gaoler  or  keeper  of  the  prison  in 
which  he  is  confined,^  if  in  custody  of  a  sheriffs  &c, ;  or  if  in  custody 
of  the  marshal  or  warden^  from  the  clerk  oi  the  papers  of  the  Kine^s 
Bench  or  Fleet  prison ;  and  in  the  former  case,  an  affidavit  must  be 
made,  of  the  gaoler  having  signed  the  same  :^  upon  which  a  summons 
should  be  taken  out,  and  served  on  the  plaintiff's  attorney  or  agent^ 
[*375l  to  attend  a  judge,  and  shew  cause  why  a  writ  of  supersedeas 
should  not  issue  to  discharge  the  defendant,  if  in  custody  of  a  sheriffs 
&c.  or  warden  of  the  Fleet ;  or  if  in  custody  of  the  marshal^  why  he 
should  not  be  dischai*ged  out  of  such  custody ,k  on  filing  common  bail 
by  bill^  or  entering  a  common  appearance  by  originaL 

At  the  time  appointed  by  the  sununons,  the  plaintiff's  attorney  or 
agent  either  attends  and  consents  to  an  order,  sliews  cause  against  it, 
car  does  not  attend.  In  the  latter  case,  an  affidavit  being  made  of 
the  service  and  attendance,**  the  judge  will  jnake  an  order  for  the  de- 
fendant's discharge  on  the  first  summons,  if  the  application  be  for  not 
declaring,  in  the  Kirk's  Bench  y  but  in  the  Common  Pleas,  the  order 
on  the  first  summons,  if  not  consented  to,  is  only  an  order  ntst, 
unless  cause  be  shewn  within  six  days  :»  and  in  either  court,  if  it  be 
for  not  proceeding  to  judgment  or  execution  in  due  time,  there  must 
be  three  sununonses,  before  the  judge  will  make  an  order  for  non- 
attendance  ;  and  in  a  country  cause,  the  order  on  an  attendance  is  not 
absolute  in  the  first  instance,  but  only  an  order  nwt,  unless  cause  be 
shewn  within  a  limited  time,  to  give  the  agent  an  opportunity  of 
writing  to  his  client  for  instructions. 

When  an  order  is  made  for  the  defendant's  discharge,  commoD 

a  R.  H.  i'G  Geo.  HI.  K.  B.  and  see  R.  E.  474.    Bat  Ut»  certificate  Is  oovr  dispeoscil 

5  W.  k  M.  re>^.  3.  §  6.  U.  T.  2  Geo.  1.  K.  B.  with*  except  m  ewes  where  a  deeUu^un  las 

S»r.  Rep.  111.  been  delivered,  but  no  bill  Gled. 

b  K.  E.  5  W.  &  M.  re^.  3.  §  6.  R.  E.  8  e  \L  T.  2tii»n.  L  §  I.  (*.)  K.  B.  AppciKi. 

Geo.  1.  C.  P  ante,  343,  4,  367, 8.  Clmpw  XtV.  ^  99. 

c  5  Bast,  292.  f  Append.  Cbap.  XIV.  §  30. 

4  It  9mn  formerly  neoessaiy  to  get  a  cer-  ^  U.  £.  IG  Car.  II.  reg:  1.  K.  B>   and  ae« 

ti^te  fro'n  (be  clerk  of  Ute  declarations  in  3  Maule  4r  Sf*l.  144,  5. 

'the  KmyCn  nench,  thnt  no  bill  or  deolara-  h  R.  K.  16  Car.  If.  fv^.  1.  K.  B.  App6tid. 

I^on  WHS  fiu'd  in  his  oflice  against  the  defend-  Chsip.  XVlf.  §9, 10. 

mt   R.  T.  2  Geo.  I.  §  1  (6.)  K.  Q,  1  Scr.  #i  Imp.  C.  P.  6Q2: 
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bail  should.be  filed  with  the  clerk  of  the  common  bails  by  kt/?,*  or  a 
coiqmon  appearance  entered  with  the  filacer  by  original:  and  if  the 
defendant  oe  in  custody  of  the  marshal^  a  certificate  from  the  clerk  of 
the  bails  or  filacer,  of  the  bail  being  filed,  or  an  appearance  entered', 
will  be  a  sufficient  ground  for  discharging  him,  without  a  supersedeas.^ 
But  if  the  defendant  be  in  custody  of  a  sheriffs  &c.  or  of  the  warden 
of  the  Fleet,  a  writ  of  svpersedeas  is  necessary  f  for  issuing  which, 
in  the  King^s  Bench  by  bill^  the  bail-piece,  signed  by  one  of  the 
judges,  is  a  warrant  to  the  officer,  with  whom  it  is  to  be  left ;  and  he 
delivers  it  over  to  the  clerk  of  the  common  bails  to  be  filed,*  By 
original^  the  writ  o(  supersedeas  is  made  out  by  the  filacer:*  And, 
in  the  Common  Plcag,  it  is  signed  by  the  prothonotaries/ 

*A  fraud  having  been  attempted  to  be  practised,  in  obtaining  [*3763 
the  discharge  of  a  prisoner  from  the  custody  of  the  warden,  by  alter-  ^ 

ing  the  sum  for  which  bail  was  allowed,  in  the  order  for  the  writ  of 
supersedeas,^  a  general  rule  was  made  in  the  Cominon  Pleas,  that "  in 
every  rule,  and  also  in  every  judge's  order,  for  the  allowance  of  bail^ 
which  contains  also  an  order  for  a  svpersedeas  to  discharge  the  de* 
fendant  out  of  custody,  there  be  inserted  in  the  body  of  such  rule  or- 
order,  in  words  at  length,  the  sum  for  which  such  bail  was  allowed ; 
and  that  the  same  sum  be  also  written  in  figures,  in  the  margin 
thereof:  And  that  there  be  inserted  in  the  body  of  every  such  super- 
sideas,  in  words  at  length,  the  sum  for  which  such  bail  was  allowed; 
and  that  the  prothonotary  or  his  clerk,  who  signs  the  supersedeas^ 
shall  indorse  the  same  sum  in  figures  on  the  said  writ ;  which  indorse- 
ment shall  be  attested  by  the  initials  of  such  prothonotary  or  clerk : 
And  that  the  said  sum  so  directed  to  be  inserted  in  the  body  of  such 
rule  or  order,  and  in  the  body  of  the  said  writ,  and  the  said  sum  « 
also  directed  to  be  written  in  figures  in  the  nir.rgin  of  the  rule  or 
order,  and  to  be  indorsed  on  the  writ  of  sttpcrsedcas^  shall  in  no  case 
be  written  on  an  erasure :  And  every  such  rule  and  order  shall  be 
retained  and  filed  in  the  prothonotaries  office."*' 

Having  thus  shewn  in  what  manner  the  defendant  is  to  be  dis-        .  r 
charged,  it  will  be  proper  to  consider  what  causes  v,  ill  he  sufficient  to 
prevent  his  discharge,  for  not  declaring,  procccilip.g  to  trial  or  final 
judgment,  or  charging  him  in  execution.     We  have  already  seen,' 
that  where  a  prisoner  is  supersedeable,  for  want  of  filing  a  bill  against  *• 

him  in  due  time,  he  waives  the  irregularity  by  afterwards  pleading.  ^ 

Where  there  are  two  defendants,  ana  one  of  them  is  arrcstrd  and  de* 
taincd  in  prison,  but  the  other  absconds,  so  that  the  plaintifi'  is  obliged 
to  proceed  to  outlawry  against  him,  this  seems  to  be  a  good  cause  for 
not  declaring  against  the  defendant  who  is  in  prison,  until  the  o^Jier 
defendant  be  outlawed.*'  But  it  is  said,  that  in  such  case  the  plaintiff 
must  move  for  time  to  declare  against  the  defendant  in  custody*' 

a  R.  T.  9  W.  III.  K,  B.  h  R.  E.  57.  Gea  lit  C.  P.  1  Moore,  256. 

b  R.  T.  2  Geo  I.  ^  2.  (b).  K.  B.-  and  tee  7  Taant.  551. 
e  Apo-nd.   Chap.   XLV.  §  38,  4r«^  JrUg^        S  ^nte,  362. 

943*  4.  367,  8.  k  Barnes,  401.  2  Blae.  Rep.  759.  but  tec 

d  R  T  2  Gea  I.  ^  2.  (6).  K.  B.  Pr.  Rt»g.  327.  aemh.  contra,                                     % 

«  Try.-,  ifiprff.  i  Per  Cur.  E.  12  Ck>o.  III.  K.  B.  2  Gfx>|iii^ 

f  Imp.  C.  P.  682. 686.  9.  2  New  Ren.  C.  P.  404. 
C  7  TtWDt  437. 1  Mmiw^  144.  S.  C.                                                                                t 
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Aft^r  declaration,  if  the  venue  be  laid  in  a  county  where  the  assizes 
are  holden  but  once  a  year,  it  may  be  impossible,  by  the  course  of  the 
[*377]  court,  for  the  plaintiff  to  try  his  cause  in  f^rec  terms :  this  there- 
fore, whenlt  happens,  is  allowed  to  be  a  good  cause  for  not  proceed- 
ing to  trial.*  So  where  the  writ,  in  a  country  cause;  was  returnable 
in  Michaelmas  term,  and  the  plaintiff  declared  in  Hilaiy^  and  the  de-' 
fendant  imparled  till  Easter  term,  by  which  means  the  plaintiff  was 
disabled  from  proceeding  to  trial  till  the  next  summer  assizes,  aju(fee 
reftised  to  grant  a  supersedeas  J*  And  in  like  manner,  where  the 
court  take  time  to  give  judgment  oi^  demurrer^  &c.  they  will  not 
suffer  the  plaintiff  to  be  prejudiced,  but  will  allow  this  to  be  a  good 
caus^  for  not  proceeding  to  final  judgtaent.*^ 

After  trial  or  final  judgment,  a  writ  of  error  or  injunction  are, 
whilst  they  continue  in  force,  good  causes  for  not  charging  the  de- 
fendant in  execution.*"  And  where  the  plaintiffs,  being  assignees  of  a 
i>ankrupt,  were  prevented  from  charging  the  defendant  in  execution, 
by  his  pleading.a  bad  plea  to  a  scire  facias^  the  court  of  Conunon 
Pleas  would  not  grant  ^  supersedeas,^  And  in  that  court,  it  seems 
'that  a  prisoner  in  custody  on  mesne  process  may  be  charged  in  ex* 
ecution,  after  judgment  against  him,  notwithstanding  the  allowance, 
of  a  writ  of  error.*^  A  regular  treaty  of  accommodation,  or  agree- 
ment for  a  compromise,  is,  in  any  stage  of  the  action,  a  good  cause 
for  not  declaring,  Slc,^  But  no  treaty  or  agreement  is  sufficient  to 
prevent  a  supersedeas^  unless  it  be  in  writing,  signed  by  the  defendant 
or  his  attorney,  or  some  person  duly  authorized  by  the  defendant  5 
and  it  be  expressed  therein,  that  proceedings  are  stayed  at  the 
defendant's  request.*' 

If  the  defendant  be  superseded  or  supersedeable,  for  want  of  pro* 
ceedings  before  judgment,  the  plaintiff  may  nevertheless  take  or 
charge  him  in  execution,  at  any  time  after  judgment:*  But  he 
cannot  do  so,  if  the  defendant  be  superseded,  or  supersedeable,  for 
[*378]  want  of  being  charged  in  execution  -^  his  only  remedy  in  thai 
case  being  by  action  of  debt  upon  the  judgment,  wherein  the  defend- 
arit  cannot  be  holden  to  special  bail  :*  And  it  is  a  rule  in  the  Common 
Pleas,  that  "  if  prisoners  discharged  by  supersedeas^  for  want  of 
prosecution,  be  afterwards  arrested  or  detained  in  custody,  by  action 
of  debt  upon  the  judgment  obtained  in  the  former  cause,  a  common 
appearance  shall  be  accepted/'"*  The  supersedeas  however,  in  the 
first  action,  cannot  be  pleaded  in  bar  of  the  second :"  And  after 
judgment  obtained  in  the  second  action,  the  defendant  is  again  liable 
*o  be  taken  in  execution.** 

a  %ynes,  383.  4*  Ensf,  591.  (a).  7  Enst,  332.  Bimei,  37CL 

b  O'ippizn^  ^t>^n,T.28  Geo.  III.  K. B.  Caa.  Pr.  C.  P.  136.  S.  C.  DavieitinA  Brvmn^ 

c  Bftmes,  383.  in  the  Exchequer,  M.  27  Geo.  Ilf.  S.  P.    , 

d  R.  H.  26  Geo.  IH.  K.  B.  k  R.  T.  2  Geo.  t.  §  1.  (c)  K  B.  B«CAes» 

e  2  Wih.  378.  376.  Cas.  Pr.  C.  P.  136.  S.  C  7  &aM»  saXk 

f  1  Bos.  Sf  Pal.  292.  and  see  Barnes,  376.  1  Covp..72.     - 

td  qmtre ;  and  see  2  Wlls.  380.  m  K.  H.  8  Geo.  IT.  C.  P.  and  see  Ca«.  Pr^ 

g  4  Bar.  2063. 2  Blac.  Rep.  918.  3  Wils.  C.  P.  34.  Bamas,  376*  890,  1  B«a.  ^  Pol. 

45S.  S.  C.  1  East,  78.  in  notU.  381.  ante,  199.  bat  see  1  Oonf.   ^  £Mi| 

b  R.  H.  26  Geo.  lU.  K.  B.  R.  H.  35  Geo.  592. 

ill.  G.  P.  R.  T.  26  4-  27  Gea  U.  §  11.  in  n  1  Diimf.  ^  Ea8t»273. 

Seae,  lAm*  Ex*  Append.  216.  o  Gowp.  72.  %BIm.  Bep.  962k. 

iftvT.  ftGeo.  t  tU]C<^}  K.B.lDanie  • 
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By  the  common  law,  a  prisoner  in  execution  was  to  be  kept  i^ 
salvd  et  arctd  custodid^  till  ne  satisfied  the  plaintiff.  But  in  order  to 
prevent  any  unnecessary  hardship  or  oppression,  rules  of  court  were 
made,  in  the  beginning  of  the  last  reign,  for  the  better  government  of 
the  King's  Bench  ana  Fleet  prisons,*  and  the  preservation  of  good 
order  therein ;  which  have  been  since  extended  and  explained  hv 
subsequent  rules:'*  and  tables  of  fees  were  settled  and  establishea^ 
to  be  taken  by  the  marshal  or  warden,  for  any  prisoner's  commitment, 
or  coming  into  gaol,  or  chamber  rent  there,  or  discharge  from  thence, 
in  any  civil  action.®  By  the  statute  55  Geo.  III.  c.  50.  all  fees  and 
gratuities  paid  or  payable  by  any  prisoner,  on  the  entrance  com- 
mitment or  discharge  to  or  from  prison,  shall  absolutely  cease,  and 
the  same  are  thereby  abolished  and  determined;  with  an  exception 
of  the  King's  Bench  prison,  Fleet,  Marshalsea,  and  Palace  courts  :* 
And,  by  the  statute  56  Geo.  111.  c.  116.  §  3.  '^tbe  said  recited  act, 
and  the  provisions  therein  contained,  shall  extend  to  all  prisoners,  as 
well  civil  as  criminal,  whether  confined  for  debt  or  crime,  in  any  of 
the  prisons  in  England^  except  as  to  the  said  prisons  in  the  said  act 
♦excepted."  There  is  also  a  clause  in  the  Lord's  act,*  for  the  [*379] 
further  protection  of  prisoners  against  the  oppression  of  inferior  officers, 
and  the  exaction  of  gaolers  to  wnose  custody  they  may  be  committed* . 

For  the  subsistence  of  prisoners  confined  in  county  gaols,  arid  in  the 
King's  Bench,  Fleet,  and  Marshalsea  prisons,  certain  allow- uxes  are 
maoe  out  of  the  county  rates,  by  the  statutes  14  Eliz,  c.  c>.  §  37» 
43  Eliz.  c.  2.  §  14, 15.  and  53  Geo.  III.  c.  113.  By  the  52  Geo.  III. 
c.  160.  justices  of  the  peace  are  enabled  to  order  parochial  relief  to 
prisoners  confined  under  mesne  process  for  debt,  in  such  gaols  as  «.- 

are  not  county  gaols;  and  by  the  53  Geo.  III.  c.  21.  the  con>? 
missioners  of  the  customs  and  excise  are  authorized  to  make  allowi 
nnce,  for  the  necessary  subsistence  for  poor  persons  confined  under 
Exchequer  process,  &c.  The  rigour  of  imprisonment  is  also  con* 
siderably  abated,  by  a  prisoner's  being  allowed,  on  giving  security  to 
the  marshal  or  warden,  the  benefit  of  the  rules  of  the  King's  Bench 
or  Fleet  prison,  or  of  living  within  certain  limits'"  out  of  its  walls* 
This  benefit  is  extended  to  prisonere  in  execution,  as  well  as  to  those 
who  are  confined  on  mesne  process ;  and  it  may  be  had  by  one  in 
custody  on  an  excommunicato  capiendo:^  but  it  is  never  granted 
to  a  prisoner  in  execution  on  a  criminal  account,**  or  for  a  eon- 
tempt.' 

A  prisoner  likewise,  whether  he  be  detained  in  custody  on  mesne 

•  R.  Vi.  S  Geo.  II.  K.  B.  R.  H.  3  Qto.  II.    III.  K.  B.  6  Darnf.  ^  East,  778. 
C.  P.  -«nte,  45.  (c).  46.  (c).  K  1  Str.  413.    And  for  tlit-  iiattipe  of  thit 

1^  M.  T.  58  Geo.  Ul.k.  B.  1  Bnrn.  k  Alcf.  writ,  see  7  Dumf.  ^  East,  153.    See  »1ao  tho 

728.  R.  H#  59  Geo.  ift  K.  B.  t  Bam.  k  Matute  63  Geo.    IIL   e.  Ii7.  bj  which  9X- 

AM.  403.  comnanimtioQ   it   diacoiitinued,   except  ii\ 

•  Jan.   19.  3  Geo.   IL  C.  P.  Dec,  17.  4  ecrrtun  oaset ;  and  a  vrit  da  contumace  ca^ 
Geo.  tL  K.  B.  pieiuh  is  giretiy  instead  of  the  writ  tk  exc9m% 

d  i  14.  nmnicato  capiendo,(w  n<Ni-appeami)cein«ap 

e  32  Geair.  c.  28.  ^  12.  ^te^  253, 4.  disobeying  die  onlers  of,  afiy  ceeU.siaaticfll 

f  For  the  limits  of  (he  rules  of  the  King^s  court,  oi*  for  a  contempt  committed  in  ib« 

Bench  priaoD,  tee  R.  E.  30  Gea  III.  K.  B.  face  of  such  court. 

3  Dtimf.  Ic  East,   583.  R.  £.  35  Gi^o.  HI.  h  1  Str.  196.  2  $tr.  W- 

K.B.  6Danif.  ^K$^  305.   B.  T.  36  Oea  i  9Str.8l7. 

17  .r         .   .;   .. 
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:ess  or  ui  execution,  may,  on  petition  to  the  court,*  have  dag 
s  allowed  him,  or  the  liberty  of  going  out  of  the  prison  or  its 
s,  for  transacting  bis  business  in  term  time.  The  petition  for  this 
x)se  must  be  signed  by  the  prisoner,  before  he  goes  at  large:** 
when  the  day  rule  is  made  in  the  King's  Bench,  it  covers,  by  re- 
10]  lation  back,  the  liberation  of  a  prisoner  who  had  signed  the 
don,  but  had  gone  out  of  prison  before  the  sitting  of  the  court  on 
same  day ;  though  the  mai*shal  was  sued  for  the  escape  before  the 
ag  of  the  court.®  But  every  prisoner  having  a  day  nile,  must  re- 
i  within  the  walls  or  rules  of  the  prison,  at  or  before  nmt  o'clock 
le  evenbg  of  the  .day  for  which  such  rule  shall  be  granted.'*  Ii 
formerly  a  rule,  that  ^  no  prisoner  in  the  Kin^^s  Bench  prison/^ 
rithin  the*  rules  thereof,  should  have,  or  be  entided  to  have,  day 
s  above  fhrtt  days  in  each  term;"  and  another  rule  was  made/ 
which  it  was  oraered,  that  "  notwithstanding  the  above  rule,  if 
person  in  the  King^s  Bench  prison  should  thereafter  state,  by  affi- 
it,  any  special  cause,  to  the  satisfaction  of  this  court,  for  having  an 
itional  day  rule  or  day  rules,  beyond  those  allowed  by  the  afore- 
;  rule,  such  additional  rule  or  rules  should  be  granted  accordingly, 
any  day  or  days  ensuing  such  application."  But  by  a  subsequent 
f  the  two  former  ones  were  repealed :  So  tliat  the  practice  is  now 
same,  as  it  was  before  the  three  last  rules  were  made  xxpon,  the 
ject.*» 

esides  these  indulgences,acts  have  been  occasionally  passed  for  the 
ef  of  insolvent  debtors  -}  And  towards  the  end  of  the  reign  of  King 
n]Georg-e  the  Second,  some  permanent  provisions  were  made  for. 
r  relief  against  imprisonment,  by  the  statute  32  Geo.  II.  c.  28.  §  13. 
ch  (originating  in  the  House  of  Lords,)  is  called  the  Lords^  act-  By 
statute, "  if  any  person  shall  be  charged  in  execution,  for  any  sum 
money  not  exceeding  100/."  (since  extended  to  200/.  by  the  26 
.  III.  c.  44.  and  to  300/.  by  the  33  Geo.  III.  c.  5.  which  is  made  per- 

rorthefonn  of  the/!>e/i//o»  f'lra  fluvnile  S.  C,  8  Eust,  4.53.  2  CampK   443.    1  Pi-icr, 

B.  see  ApiM?nrl.  Chan.   XI \\  §47.  ttiul  :iMj  :  A<  to  tltf  virisdiction  of  the  jastfces 

!«'  day.rule  theixoii,  id.  §  48.  m  iin  a^joiuned  s<?ssiim,  •>©«;  6  Dunif.4^  EaMt 

I  Sir.  50  n  10.  a  iUvu?.  \   Easl.  424.;  and  cf  remand- 

>  East,  151.  Rud  wt' ftMcK'!   nO  lup,  liu*  iiis'»lv«M)t,   for  obuitiin^  money  Or 
[I.  E.  30  Geo.  in.  K.  B.  3  Duraf.  4*  ^'i^^^*  ^tods  nmtrr  fuise    pretences,  6  IXtrnf.  9c 

i;..st,  7G.   8  EmsU  1^>  (  respceitii^  tlie  {urn- 

fd.  ibid,     *  y.vrix-  whrvh  passes  under  the  nets,  1\  Bos. 

R.  M.  37   Geo.  III.  K.   B.   7  D^irnf.  ^  hi.  Put.  321. ;  of  tlie  Hs&isnment  of  it  hr  thi- 

82.  cli'i  k  of  the  p(«ce,  2  East,  257. ;  j^h^I  tkir 

\.  H  45  Geo.  III.  K.  B.  6  Ej^^i,  2.  tvidenttr  in  wipjuMt  of  an  fjectment  by  ihi* 

I  Smith  R.  340.  and  see  uJ.  5.,-l7.  nssiirncH-,  r>  M'lnie  k  St*!.  72. ;  and  as  to  th«^ 

>crthe34Gen.  III.  c.  69.  fT?  Gen.  111.  rml>iiitv  of  future  i-ileets,  6  Damf.  k  East, 

2.  41  Geo.  111.  c.  70.  44  G^o.  III.   c  3'i6.    8  East,  55.     Sec  also  4  Taunt.  460. 

45  Geo.  III.  c.  3.  46  Geo.  III.  c.   108.  where  tlie  grantor  of  an  annuity,  who  fatd 

:}«.'0.  111.  e.  115.51  Geo.  III.   c.  125.  52  been  dischargrit  out  of  custody  under  tbc 

III.  c.  165.  53  Geo.  ID.  c.  6.  and  54  insolvent  act,  51  Ge4»  HI. .«.  12^  was  held 

in.  e.  28.    And  for  the  cases  in  which  to  he  dis^ai^^,  both  as  to  liis  person  and 

rent  debtors  are  entitled  to  the  benefit  property,  from  all  futui^  payments  of  the 

lese  aots,  see  8  Dumf.  2c  East,   49.  !2  anntiity  ;  but  that  the  act  was  no  dbeliacs& 

148.  3  Bos.  ^    Pul.  S94.   4  Taunt,  of  his  sureties,  or  of  specific  securities.    And 

B54.;  and  for  those  in  which  they  are  see  Barneji,  tit.  PrtMners,  2Blac  Rep.  98L 

>  entitled,  6  Dumf.  fit  East,  ^8.  399.  1188.    ISOT.  *i309.    for    determiaatiooa  on 
rnf.  4*  £<^»  ^S-  ^  B<^  ^  P"^-  ^'^'^'  former  statutes,  io  the  Common  Pleas. 

M,  347.  7  East,  91.  3  Smith  R.  115, 
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petual  by  the  39  Geo,  III.  c.  50.)  ^  and  shall  be  minded  to  deliver 
up  to  his  creditors,  all  his  estate  and  effects,  in  satisfaction  of  his 
debts,  he  may,  in  order  to  entitle  himself  to  the  benefit  of  the  above 
*^  acts,  before  the  end  of  the  first  term  next  after  he  shall  be  charged 
**  in  execution,  exhibit  a  petition  to  any  court  of  law,  from  whence 
**  the  process  issued,  upon  which  he  was  taken  and  charged  in  execu- 
**  tion ;  or  to  the  court  into  which  he  shall  be  removed  by  habeas 
corpus^  or  charged  in  custody  5  certifying  the  cause  of   his  im- 
prisonment, ancT setting  forth  a  just  and  true  account  of  all  the  real 
and  personal  estate,  which  he,  or  any  persons  in  trust  for  him,  wasl* 
*'  or  were  entitled  to,  at  the  time  of  his  so  petitioning,  and  also 
*'  at  the  time  of  his  first  imprisonment,  and  of  all  incumbrances 
**  and  charges  (if  any)  affecting  the  same,  and  lilcewise  a  just  and 
*'  true  account  of  all  securities,  deeds,  evidences,  writings,  &c.  con- 
**  cerning  the  same,  and  the  names  and  places  of  abode  of  the  wit- 
**  nesses,  &c. ;  upon  which  he  shall  be  entitled  to  his  discharge,  on 
^  complying  with  the  requisites  of  the  act."    And  by  the  statute  49 
**  Geo.  III.  c.  6.  all  persons  who  are  or  shall  be  in  custody  for  con- 
*'  tempt  of  any  court  of  equity^  by  not  paying  any  sum  or  sums  of 
^  money  or  costs,  ordered  to  be  paid  by  any  decree  or  order  of  any 
**  such  court,  shall  be  entitled  to  the  benefit  of  the  said  several  acts 
**  of  parliament,  and  shall  be  subject  to  all  the  said  terms  and  condi- 
**  tions,  as  are  therein  expressed  and  declared,  with  respect  to  pris- 
•*  oners  for  debt  only."* 

The  humane  provisions  of  the  Lords'  act  were  rendered  as  bene- 
ficial as  possible,  by  the  liberality  of  the  judges,  who  construed  it  to 
extend  to  prisoners  in  custody  upon  an  attachment^  for  the  non-jper- 
-^formance  of  an  award,^  or  non-pajrment  of  costs,®  &c. ;  which  [*38S] 
construction  has  been  recognized  by  the  statute  33  Geo.  III.  c  5.  §  4. 
whereby,  after  reciting  that  persons  are  often  committed  on  attach- 
ments, ror  not  paying  money  awarded,  under  submissions  to  arbitra- 
tion by  or  made  rules  of  court,  and  likewise  for  not  paying  costs 
duly  and  regularly  taxed  and  allowed,  after  proper  demands  made 
for  that  purpose,  and  also  upon  writs  of  excommunicato  capiendo, 
or  other  process  for  or  grounded  on  the  non-payment  of  costs  or  ex- 
pences,  in  causes  or  proceedings  in  ecclesiastical  courts ;  it  is  declared 
and  enacted,  that "  all  such  persons  are  and  shall  be  entitled  to  the 
"  benefit  of  this  act,  and  subject  to  .the  same  terms  and  conditions  as 
**  are  therein  expressed  and  declared,  with  respect  to  prisoners  for 
**  debt  only/  And  a  defendant  in  custody  u{)on  on  attacnment,  who 
had  been  convicted  on  an  indictment  for  an  assault,  and  upon  refer- 
ence to  the  king's  coroner  and  attorney,  was  awarded  to  pay  jjo  much 
-for  costs,  and  so  much  for  compensation  to  the  prosecutrix,  was  held 
to  be  entitled  to  be  discharged  as  an  insolvent  debtor,  under  the 
Lords^  act,  without  the  aid  of  the  statute  33  Geo.  III.  c.  5.*      It  has 


A  Sceabotheitatate  57Gco.  III.  c.  117.  Diiruf.  Sc  East,  317.  809.    7  Dui-nf.  k  East. 

^  6.  by  which  persons  imprisoned  under  any  156.    I  B^ts.  H  Pol.  336.    13  EasI,  190.  1 

-writ  of  capiat^  on  extents  in  aid,  may  apply  Moore.  494.   3  Bam.  4*  Aid.  69.  but  see  10 

to  the  court  of   Gzcheqaer   for  their  dia-  East,  408. 

0hanre.    3  Priae,  95.  4  And  see  the  stntutea  52  Geo.  Itt.  c*  t3. 

h  1  Dome  U  East,  266.  1  Moore,  494.  53  Geo.  III.  n  103.  ^  47. 

•  Oowp.  136.  1  Durof.  Si  East,  366.   4  a  |3  East,  190. 
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also  heea  determined,  that  the  Lords'  act  extends  to  prisoners  chai^  * 
ed  in  execution,  on  process  issuing  out  of  inftrior^  as  well  as  suptrior 
courts/  And  it  is  no  objection  to  a  prisoner's  being  discharged 
under  it,  that  his  creditor  is  dead  ;^  or  that  the  defendant  has  agreed 
not  to  take  the  benefit  of  the  act.®  And  where  the  defendant,  m  the 
Common  Pleas,  is  charged  in  execution  with  the  penalty  of  a  bond, 
it  may  be  reduced  to  the  principal  and  interest,  in  order  to  entitle 
him  to  such  benefit*"^  But  the  defendant  in  a  qai  tarn  action  is  not 
entitled  to  the  benefit  of  the  Lords'  act  f  nor  a  defendant  in  custody 
»under  a  writ  de  excommunicato  capiendo^  for  contumacy  in  not 
payine  a  sum  for  alimony,  and  also  for  costs  in  the  ecclesiastical  . 
court/  And  a  prisoner  who  isjaken  in  execution  for  more  than 
300/.  and  afterwards  reduces  his  debt  below  that  sum,  is  not  entitled 
'  [*383]  to  be  discharged  under  it,  in  the  next  term  after  he  has  so  re- 
duced his  debt,  unless  it  be  also  the  next  term  after  he  was  taken  in 
execution.^ 

h  was  also  provided,  by  the  statute  32  Gto^  IL  c  28.  §  24.  that 
^  no  person  who  should  have  taken  the  benefit  of  any  act  for  the  re* 
lief  of  insolvent  debtors,  should  have  or  receive  any  benefit  or  ad- 
vantage under  this  act,  or  be  deemed  to  be  within  the  meaning  there- 
of, so  as  to  gain  any  discharge,  unless  compelled  by  any  creditor  to 
discover  and  deliver  up  his  or  her  estate  or  effects  f  which  clause 
was  held  to  apply  only  to  persons  having  taken  the  benefit  of  general 
insolvent  acts,  and  not  to  persons  previously  discharged  under  the 
Lords'  act.**  And  now,  by  a  late  act  of  parliament,'  this  clause  is  al- 
together repealed. 

The  act  requires,  that  the  petition  should  be  exhibited  before  the 
end  of  \\\.e  first  term  next  after  the  prisoner  is  charged  in  execution,^ 
^  But  if  a  defendant  be  taken  in  vacation^  on  a  writ  returnable  the 
following  term,  the  petition  may  be  exhibited  before  the  end  of  the 
next  term  after  the  return  of  the  writ:*  And  where  a  defendant  taken 
on  a  capias  ad  satisfacietidum  escapued,  and  was  retaken  and  com* 
mitted  to  the  custody  of  the  marshal  in  a  subsequent  term,  the  court 
held,  that  he  might  apply  to  be  discharged^  under  the  Lords'  act,  in 
the  term  foUowinff."*  By  the  statute  33  Geo*  III.  c.  5.  §  5.  "  where 
"  any  debtor  shall  have  neglected  to  take  the  benefit  of  the  acts, 
^'  within  the  time  limited,  and  shall  make  it  appear  to  the  court  out 
^^  of  which  the  execution  issued,  .that  such  neglect  arose  from  igno- 
^'  ranee  or  mistake,  such  debtor  shall  then  be  entitled  to  take  the 
^  benefit  of  the  acts,  as  if  he  had  taken  the  same  within  the  time  so 
^'  limited  as  aforesaid."  Upon  which  statute  it  lias  been  holdea,  that 
a  prisoner  is  entitled  to  the  benefit  of  the  acts,  who  has  been  prevented 
from  applying  for  it  in  due  time,  by  the  misconduct*  of  his  agent  ;^ 
or  by  his  ignorance  of  the  creditor's  place  of  abode,  till  recently  before 

•  7  East,  84.  S  Smith  R.  102.  S.  C.  S  1  Bot.  ^  Pul.  423. 

b  Barnt^,  37a  1  Bob.  ^  Pul.  .-^SS.  b  2'Smith  R.  24,  5. ' 

«  3  S  lith  R.  51.  i  52  Geo.  III.  e.  34.  ^  2. 
d  2  BUc.  Rcu.  760.  but  see  Bftrnea,  367.        k  BHrnes,  378. 

^e9. 371.  16  Taant  493. 2  MaHh.  200.  S.  C 

e  3  B  ir.  latt.  1  Blie.  Bep.  372.  S.  (X  n  4  Dumf.  A>  Eait»  367. 

C  11  £^231.  «  Id.  231. 
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bis  application.*  But  where  an  insolvent  debtor,  who  had  ne^ected 
to  ap}>jy  for  his  discbarge  under  the  Lords'  act,  in  the  next  term  after 
^e  was  discharged  in  execution,  afterwards  applied,  but  was  [*384] 
prevented  by  poverty  from  proceeding  until  a  subsequent  term,  the 
court  held,  tnat  he  was  not  entitled  to  his  discharge ;  for  the  33  Geo* 
IIL  c*  5.  §  5.  only  excuses  delays. occasioned  by  ignorance  or  mis* 
takc-»» 

When  a  prisoner  intends  to  take  the  benefit  of  the  Lords'  act,  he 
must  give  to  or  leave  for  every  creditor  at  whose  suit  he  is  in  exe* 
cution,  or  his  executors  or  administrators,  at  his  or  their  usual  place 
of  abode,  or  in  case  they  cannot  be  met  with,  to  or  for  his  or  their 
attorney  or  a^ent  last  employed  in  the  action,  a  notice  in  writing,® 
signed  with  his  proper  name  or  mark,  importing  that  he  intends  to 
petition  the  court,  and  setting  forth  a  true  copy  of  the  account  or 
schedule^  he  intends  to  deliver  in  ;  which  notice  must  be  given /our- 
teen  days  at  least  before  the  petition  is  presented  2^  though  the  judges 
in  one  case  held,  in  favour  of  liberty,  tnat  under  circumstances,  the 
day  of  giving  the  notice  might  be  reckoned  as  one :' And  notice  of 
a  prisoner's  intention  to  apply  to  a  wrong  court,  is  not  ^ured  by  the 
plaintifT's  opposing  his  discharge.^  But  the  notice  is  sufficient, 
though  it  do  not  specify  the  christian  and  surnames  of  the  parties  :^ 
And  leaving  it  with  the  agent  of  the  plaintiff's  attorney,  and  with  the 
shopman  at  the  plaintiff's  warehouse  in  town,  when  he  resided  in  the 
country,  was  deemed  sufficient,  the  agent  having  appeared  accord* 
ing  to  the  notice,  and  opposed  the  discharge.*  An  affidavit  is  annex* 
ecT  to  the  notice  and  schedule,  made  by  some  person  who  saw  the  de- 
fendant sign  them  :^  And  an  affidavit  of  due  service  of  the  notice  and 
vcheduie  is  also  to  be  made,  on  unstamped  paper,  and.swom  before 
a  judge  in  town,  or  commissioner  in  the  countrv.* 

After  the  expiration  of  the  time  specified  in  the  notice,  the  petition^ 
is  to  be  exhibited,  with  a  certificate  annexed,  or  copy  of  causes  in 
which  the  defendant  stands  charged,  obtained  from  the  gaoler  V*  or 
♦from  the  clerk  of  the  papers,  if  the  defendant  be  in  custody  of  [*385] 
the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison*  If  he 
be  in  any  other  custody,  there  must  be  an  affidavit  of  having  seen 
the  ffaoler  sign  the  certificate  ;**  which  affidavit  must  be  sworn  before 
a  juage  in  town*,  or  commissioner  in  the  country.  The  petition,  cer- 
tificate, and  affidavit  of  service  of  the  notice,  being  left  with  the 
clerk  of  the  rules  in  the  King's  Bench,  or  one  of  the  secondaries  in 
the  C!ommon  Pleas,  he  will  draw  up  a  rule  for  bringing  the  prisoner 
into  court,  and  summoning  the  creaitors  to  appear,  personally  or  by 
attorney,  at  some  certain  day  to  be  therein  specified  ;»•  a  copy  of  whicn 
rule  should  be  served  on  each  creditor,  and  also  on  the  gaoler,  and  an 

•  13  EMt,  19a  hi  Chit  Rep.  661.  tn  noHt. 
1»  1  Chit  Rep.  330.  i  M  560. 
«  Append.  Chtp.  XIV.  M9*  «m1  Nt  3       h  Append.  Chap.  XIV.  §  SI. 
etr.  Rep.  C  P.  67.  I  Id.  %  S2. 

*  Append.  Chap.  XIV.  §  Sa  »/<A  §  53. 
e  SSGeo.  n.a.  38.  4  1^.  a  ic/.  §  54. 
f  4  Bar.  3535.  o  Appeud.  Chap.  XIV.  h  55« 
C  1  Taont  64,  p  S3  Geo.  ^I.  e.  38.  ^  IS. 
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affiiawt  Aade  of  such  service  :*  or  if  the  creditor  abscond,  so  that 
he  cannot  be  personally  served  with  a  copy  of  the  rule,  the  court  wiH 
order  that  service  upon  his  attorney  shall  be  deemed  good  service;* 
In  the  Kin^  Bench,  it  is  a  rule,  that  ^  insolvent  debtors  petitionine 
under  the  Lord's  act,  and  subsequent  acts  for  their  further  relief 
shall  be  brought  into  this  court,  during  term  time,  upon  Mondrnt 
and  Thuradcys,  and  upon  no  other  days  f '®  And  an  insolvent,  who 
does  not  appear  in  pursuance  of  the  rule  he  ha^  obtained  for  coming 
up  on  a  particular  day,  to  take  the  benefit  of  the  act,  cannot 
come  up  on  another  day,  without  a  fresh  rule  for  that  purpose ;  and 
therefore  a  motion  to  discharge  his  rule  is  unnecessary.^  In  the 
Common  Reas,  by  a  late  rule,  insolvent  debtors  are  to  be  brought 
into  court  on  the  following  days,  that  is  to  say,  in  Hilary  and  Jm- 
thadmas  terms,  on  the  days  appointed  for  the  London  sittings  at 
«Vm  Prius^  and  on  Saturdm/s ;  and  in  Easier  term,  on  the  days 
appointed  for  the  London  sittings  at  ^t; t  PnW,  on  TuesdagSj  and 
on  the  last  Saturday  in  the  term ;  and  in  Trinity  term,  on  the  dajfi 
appointed  for  the  London  sittings,  and  on  Tuesdays ;  and  on  no 
other  days/  In  the  latter  court,  a  rule  cannot  be  had  for  the  next 
day,  with  only  one  day''s  notice,  to  discharge  an  insolvent  debtor,  , 
though  it  be  prayed  for  on  the  last  day  but  one  of  the  term/ 

When  the   prisoner  is  charged  in  execution  above  immty  miles 
[*386]  from  Wtstminsttr  hallj  or  the  court  out  of  which  the  execution 
issued,' the  rule  requires  him  to  be  brought  to  the  next  assizes^  or 
fby  statute  52  Geo.  III.  c.  34.  §  1.)  before  the  justices  assembled  at 
any  general  or  quarter  sessions  of  the  peace,  to  be  holden  within  the 
distance  of  twen^  miles  of  the  gaol  in  which  the  debtor  is  confined, 
and  that  the  creditors  be  summoned  to  appear  there ;  and  a  copy  of        | 
such  rule  is  to  be  served  on  every  creditor,  his  executors  or  admmis-       j 
trators,  or  left  at  his  or  their  dwelling  house  or  usual  place  of  abode,       | 
or  with  his  or  their  attorney,  fourteen  days  at  least  before  the  hold- 
ing of  such  assizes.^ 

On  bringing  up  the  prisoner,  the  court  or  judge  of  assize  are,  in  a 
summary  way,  to  examine  into  the  matter  of  the  petition  ;  and  aftiHr 
being  sworn  to  the  truth  of  his  schedule,  if  no  opposition  be  made,  he 
IS  discharged  of  course,  upon  executing  an  assignment  and  convey- 
ance of  his  estate  and  effects,  to  and  for  the  benefit  of  the  creditor  or 
creditors  (if  more  than  one,)  who  shall  have  charged  him  in  execu- 
tion ;  which  is  done  by  a  short  indorsement  on  the  back  of  the 
petition.**  But  if  the  persons,  at  whose  suit  the  prisoner  is  in  execu- 
tion, are  not  satisfied  with  the  truth  of  his  oath,  and  either  personally  I 
or  by  attorney  desire  further  time,  the  court  may  remand  him;  and 
direct  the  parties  to  appear  on  some  other  day,  to  be  appointed  by 
the  court,  within  the  first  week  of  the  next  term  at  farthest,*  or  sooner  ^ 
if  the  court  shall  think  fit  :*  And  the  creditors  may  file  mterrogaiorits 
for  his  examination,  before  he  is  adnditted  to  taxe  the  benefit  of  the 

a  Append.  Chsp.  XIV.  §  56.  46  Geo.  ID.  C.  P.  S  New  Rep.  C  P.  96. 
b  Barnes  S84.  f  4  Timnt  S88. 

eK.H.37G«)uni.K.a  «  32  Geo.  IL  e.  28.  §  16^ 
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act.*  In  such  case  it  is  a  rule  in  the  King's  Bench^  that  ^  the  credi- 
tor do  file  his  interrogatories  with  the  clerk  of  the  rules,  and  that  the 
clerk  of  the  rules  do  thereupon  draw  up  a  rule  for  the  debtor^s  exam^ 
ination  before  the  master,  to  whom  he  shall  also  deliver  the  original 
interrogatories ;  and  that  the  debtor  having  been  previously  sworn  in 
open  court  for  the  purpose,  the  master  shsill  proceed  to  take  down  in 
writing  the  examination  of  the  debtor,  in  answer  to  the  said  interroga* 
tories;  and  the  same  beinc  signed  by  the  debtor,  shall  be  afterwards 
filed  by  the  master,  with  the  clerk  of  the  rules ;  and  the  said  interro- 
gatories and  examination  shall  be  produced  by  the  clerk  of  the  rules 
and  read,  when  the  debtor  shall  on  a  subsequent  day  be  brought  up  by 
*rule  for  that  purpose."**  When  a  prisoner  has  been  brought  m-  [*387] 
to  court  to  be  discharged  under  the  Lords'  act,  and  upon  Lis  examina- 
tion the  court  have  refused  to  discharge  him,  they  will  not  afterwards 
discharge  him  on  Xhat  act,  though  he  make  an  affidavit  of  circum- 
stances, in  answer  to  the  c&se  shewn  on  his  examination  against  his 
discharge,  and  that  those  circumstances  were  not  then  disclosed, 
owing  to  a  mistake  :*  And  if  a  prisoner  brought  up  to  be  dischai^ed 
under  the  above  act,  deliver  in  a  false  schedule,  and  be  remanded, 
the  court  of  Common  Pleas  will  not,  at  the  instance  of  a  creditor, 
even  with  the  prisoner's  consent,  order  him  to  be  brought  up  a 
second  time,  for  the  purpose  of  amending  his  schedule,  and  as- 
signing over  that  property  which  he  had  before  concealed.**  But  that 
court  will  not  regulate  their  proceedings,  as  to  the  discharge  of  an 
insolvent,  by  what  has  passed  in  the  msol-oent  debtors^  court ;  therer 
fore  it  is  no  ground  ibr  opposing  his  discharge,  that  he  has  been 
remanded  in  that  coMrt  for  fraud.® 

All  objections  to  tne  insufficiency  of  the  schedule,  in  point  of  ferm^ 
must  be  made  the  first  time  the  prisoner  is  brought  up.'  And  if,  on 
the  second  day,  the  creditor  shall  make  default,  or  shall  appear  and, 
be  unable  to  discover  any  estate  or  effects  omitted  in  the  account,  the 
court  shall  immediately  order  the  prisoner  to  be  discharged,  upon  hi« 
executing  an  assignment  and  conveyance  of  his  estate  and  effects ; 
Uiiless  the  creditor  insist  upon  his  being  detained  in  prison,  and  shall 
agree  by  writing,  signed  with  his  name  or  mart,  (or  if  he  be  out  of 
England^  under  the  hand  of  his  attorney,)  to  pay  and  allow  thp 
prisoner  weekly,  a  sum  not  exceeding  3^.  6cf.  (or,  if  more  creditors 
than  one  insist  on  his  detention,  not  exceeding  2*.  a  week  each,)*  to 
be  paid  on  Monday  in  every  week,  so  long  as  the  prisoner  shall  con- 
tinue in  execution ;  and  in  every  such  case,  the  prisoner  shall  be 
remanded.**  And  the  court  have  no  power  to  moderate  the  *  sum  to 
♦be  paid  to  a  prisoner  on  his  being  remanded,  but  a  note  must  [*388] 
be  signed  for  the  full  sum  directed  by  the  act.*    But  if  failure  be  made> 

a  S3  Geo.  III.  c.  5.  §  5.  hold  the  defendaot  io  exeeatioii  in  seveml 

b  R.  C.  36  G(*a  111.  K.  B.  sctioDS,  he   need  not   give  nore  than  one 
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in  pajmient  of  the  said  weekly  sums,  the  prisoner,  upon  applieatiM 
to  the  court  in  term-time,  or  in  vacation  to  a  judge,  may,  by  order  of 
the  court  or  judge,  be  discharged  out  of  custoay,  on  executing  an 
assignment  and  conveyance  of  his  estate  and  effects  * 

The  prisoner  may  be  compelled  to  include  in  his  schedule,  every 
thing  that  he  can  sell  for  his  own  benefit  :*  And  the  place  of  a  life* 
guardsman  being  constantly  sold,  the  court  will  compel  a  prisoner 
who  holds  such  a  place  to  sell  it,  and  insert  the  value  in  his  schedule, 
before  they  permit  him  to  take  the  benefit  of  the  act.*  But  the  fiill 
or  half  pay  of  an  officer  in  the  army  is  not  the  subject  of  sale;  and 
therefore  a  prisoner  cannot  be  compelled  to  include  it  in  his  schedule.* 

If  the  prisoner  be  detained  in  custody,  the  wiXt  or  security  for  pay- 
ment of  his  allowance^  must  be  signed  by  the  plaintiff,  if  in  Eif^lani, 
or  otherwise  by  his  attorney ;  it  not  being  sufficient  for  the  attorney 
to  sign  the  note,  if  his  client  can  bemet  jvith/  And  if  the  note  be 
not  signed  by  the  plaintiff  in  open  court,  it  is  the  practice  to  require 
an  affidavit  with  the  note,  shewing  that  it  was  ouly  signed  f  which 
affidavit  tnust  be  properly  entitled:  and  where  a  note  to  pay  a 
prisoner  his  six-peiices  was  written  upon  the  same  paper  with  an 
affidavit  to  verify  the  plaintiff's  hand-writing  thereto,  it  was  holdes, 
that  the  affidavit  not  being  duly  entitled  in  the  caused  though  the 
note  was  so,  could  not  be  aided  by  reference ;  and  therefore,  as  it 
could  not  be  read,  the  prisoner  was  discharged.^  Whei*e  there  are 
several  plaintiffs,  the  note  must  be  siened  by  all  of  them,*  or  if  they 
are  partners,  by  one  on  behalf  of  himseliand  the  others ;'' a  note 
signed  by  one  of  several  lessors  of  the  plaintiff  in  ejectmerU}  or  by 
one  of  several  executors,™  without  mentioning  Ae  others,  not  being 
deemed  sufficient :  but  in  an  action  at  the  suit  of  a  corporation,  if  the 
[♦389]  note  be  sealed  with  the  corporation  seal,  it  is  deemed  a  suffi- 
^ficient  compliance  with  the  act:"  and  the  note  is  valid,  though  it  do 
not  state  the  style  of  the  court  in  which  the  action  was  brought.*  The 
fmyment  is  to  be  made,  by  the  act,  every  Monday ;  and  the  note 
must  be  drawn  up  accordingly .p  And  in  the  Common  Pleas,  it  seems 
that  such  note  ought  to  contain  an  express  promise  to  pay  the  aDow- 
ancc  on  a  Monday^  although  it  be  dated  on  that  day  of  the  week.* 
It  was  determined  in  one  case,*"  that  such  a  note  ought  to  be  stamped : 
but  the  judges,  upon  a  conference,  afterwards  held  a  stamp  to  be 
unnecessary." 

The  act  of  parliament  requires  payment  to  the  debtor;  but  the 
courts,  in  construing  the  act,  have  considered  payment  to  the  turnkey 
as  payment  to  the  debtor:  and  in  a  late  case,*  payment  to  the  person 
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wbo  ^Bed  the  dooc  of  the  prison,  was  considered,  by  the  court  of 
Common  Pleas,  as  payment  to  the  turnkey.  If  the  payment  be  not 
made  in  time,*  or  any  part  of  the  money  be  paid  m  a  spurious  or 
foreign  coin,^  the  prisoner  has  a  right  to  his  discharge :  And  where 
the  money  was  npt  paid  before  ten  o'clock  at  night  of  the  day  on 
which  it  became  due,  it  was  holden  that  the  defendant's  right  to 
bis  discharge  was  not  waived,  by  the  turnkey  on  the  felon's  side 
accepting  it  after  that  time.®  But  the  defendant  cannot,  it  seems,  be 
discharged  for  non-payment  of  the  money,  where  he  removes  himself 
to  the  prison  of  another  court.'  The  mode  of  obtaining  a  prisoner's 
discharge  for  non-payment  of  the  allowance,  is  by  application  to  the 
court  in  term-time,  or  to  a  jud^e  in  vacation :  and  where  a  note  is 
given  at  the  assizes,  the  court  will  discharge  him  for  non-payment  of 
the  allowance,  upon  a  record  of  the  proceedings^being  sent  tb  them, 
s^ed  by  the  judge  of  assize,*  A  judge's  ord*  for  a  prisoner's 
discharge  under  the  Lords'  act,  made  out  of  term,  has  been  held  to 
be  final?  But  in  the  Common  Pleas,  this  order  cannot  be  made  by  a 
''judge  in  term,  though  summonses  were  taken  out  in  vacation,  r*390] 
and  the  order  only  delayed  till  the  beginning  of  term,  by  an  uregu- 
larity  in  the  affidavits.^ 

It  sometimes  happens,  that  persons  who  are  prisoners  in  execution 
in  gaol  for  debt  or  damages,  will  rather  spend  their  substance  in 
prison,  than  discover  and  deliver  up  the  same,  towards  satisfying 
their  creditors  their  just  debts,  or  so  much  thereof  as  such  substance  ^ 
will  extend  to  pay :  To  remedy  which,  there  are  compulsive  (ilalises 
in  the  Lords'  act,"  by  which  it  is  enacted,  that "  if  any  prisonertw^ho 
^^  shall  be  committed  or  charged  in  execution,  in  any  prison  or  gpiol, 
"  for  any  debt  or  damages  not  exceeding  one  hundred  potmds,  be- 
^  aides  costs,"  (since  extended  to  300/.  by  the  statutes  26  Geo.  ID, 
c.  44.  §  2.  and  33  Geo.  III.  c.  5.  §  3.)  ^  shall  not  within  thru 
"  months  next  after  every  such  prisoner  shall  be  committed  of 
^  charged  in  execution,  make  satisfaction  to  his  or  her  creditor  gr 
*^  creditors,  who  shall  charge  any  such  prisoner  in  execution,  for  such 
"  debt,  damages  and  costs ;  then  such  creditor  or  creditors  may  re- 
*'  quire  every  such  prisoner  (on  giving  twenty  days  notic^  in  writing 
"  to  him  or  her,  of  such  creditors  design,)  to  give  in  to  the  court  at 
**  law  from  which  the  writ  or  process  issued,  on  which  any  such 
*'  prisoner  shall  be  charged  in  execution,  or  into  the  court  in  the 
^  prison  of  which  any  such  prisoner  shall  be  removed  by  habeas 
*'  corpus^  or  shall  remai*or  be  charged  in  execution,  within  the  first 
**  seven  days  of  the  term  which  shall  next  ensue  the  expiration  of  the 
*^  said  twenty  days,  in  respect  to  any  prisoner  charged  in  any  prisqn 
^'  belonging  to  the  courts  in  fVestminsfer  hall ;  and  at  thjD  'second 
"court  which  shall  be  held  by  any  other  court  of  record,  after  t^e 
^  expiration  of  the  said  twenty  days,  in  respect  to  any'  prisoner 

a  Say.  Rep.  103.  Dooff.  67.  and  see  7  Duinf.       e  Id,  Stt. 
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^(  charged  in  any  prison  belonging  to  such  other  court;  and  where 
^  any  such  prisoner  shall  be  charged  in  execution  in  any  county  gaol, 
^^  or  other  gaol  or  prison,  above  the  space  of  tweniy  miles  aistant 
^  from  Westmimter  hall,  or  the  court  or  courts  out  of  which  the 
^  writ  or  process  issued,  on  which  any  such  prisoner  is  or  shall  be 
^  charged  in  execution,  then  to  give  in  upon  oath,  at  the  assizes  or 
^  great  sessions,  and  on  the  crown  side  thereof,  which  shall  be  held 
[♦391]  "  for  the  county  or  place  in  the  prison  of  which  any  such  pri»* 
^^  oner  shall  be,  next  after  tne  expiration  of  twenty  days  from  the  time 
^  of  giving  any  such  notice ;  a  true  account  in  writing,  to  be  simed 
"  with  the  proper  name  or  mark  of  every  such  prisoner,  of  aU  the 
/^  real  and  personal  e&tate  of  such  prisoner,  and  of  all  incumbrances 
^  affecting  the  sanie,  to  the  best  of  his  or  her  knowledge  and  belief, 
^^  in  order  that  th^  estate  and  effects  of  such  prisoner  may  be  divested 
"  out  of  him  or  her,  and  may  by  the  court,  judge  or  Judges,  justice 
"  or  justices  aforesaid,  be  ordered  to  be  assigned  and  conveyed,  in 
^^  manner  and-  for  the  purposes  therein-after  declared/' 

"'  And  every  such  creaitor  or  creditors  shall  also  give  Iwenlj/  days 
^  like  notice  in  writing,  of  such  his  her  or  their  intention  to  require 
^^  any  such  prisoner  to  be  brought  up  as  aforesaid,  to  all  and  every 
"  other  creditor  and  creditors  of  every  such  prisoner,  if  any,  at  whose 
"'  suit  any  such  prisoner  shall  be  detained  or  charged  in  custody,*  if 
^  '**such  other  creditor  or  creditors  can  be  met  with ;  and  if  not,  then 
^  to  the  attornies  last  employed  in  the  actions  or  suits  in  which  any 
^'  ^ch  prisoner  shall  be  so  detained  or  charged  in  custody,  by  any 
^  such  other  creditor  or  creditors:  And.  shall  likewise  give  a  like 
^'  liotice  in  writing  to  the  sheriff  or  sheriffs,  eaoler  or  keeper  of  the 
^^  gaolbr  prison  in  which  any  such  prisoner  snail  be  detained  in  cus- 
^  tody,  of  such  his  or  her  intention  *to  have  any  such  prisoner  so 
,  ^  brought  up,  and  to  require  such  sheriff,  &x:.  to  bring  up  every  such 
^^  prisoner  accordingly;  and  every  such  notice  which  shall  be  so 
'^  given  to  any  such  sheriff,  &lc.  shall  be  so  given  tzDenUi  days  at  least 
"  Before  the  time  appointed  for  any  such  prisoner  to  be  so  brought 
^  up ;  and  thereupon  every  such  sheriff,  &c.  shall  at  the  costs  of 
^  such  creditor  or  creditors,  cause  every  such  prisoner  to  be  brought, 
"  as  by  such  notice  in  writing  shall  be  required,  to  such  court,  assizes 
^  or  great  sessions  as  aforesaid,  together  with  a  copy  of  causes  of  his 
"  or  her  detainer  there." 

"  And  that  every  prisoner  who,  in  pursuance  of  this  act,  shall  be 
^  brought  up  to  anv  such  court,  assizes  or  great  sessions  as  aforesaid, 
"  shall,  on  proof  being  there  first  made  of  such  notices  as  afore- 
^  said  having  been  given,  deliver  in  there  in  open  court,  upon 
£*392]  "  oath,  within  tne  time  therein  before  for  that  purpose  prescri- 
^  bed,  a  full  true  and  just  account,  disclosure  and  discovery  in  writing, 
^  of  the  whole  of  his  or  her  real  and  personal  estate,  and  of  all 
*^  books,  papers,  writings  and  securities,  relating  thereto,  and  of  all 
^  incumbrances  then  affecting  the  same,  and  the  respective  times 
^  when  made,  to  the  best  of  his  or  her  knowledge  and  belief,  (other 
^  than  and  except  the  necessary  wearing  apparel  and  bedding  of 
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^  such  prisoner,  and  his  or  her  family,  and  the  necessary  took  or 
^  instruments  of  his  or  her  respective  trade  or  calling,  not  exceeding 
^  the  value  of  ten  pounds  in  the  whole) ;  which  account  shall  be  sub- 
^  scribed  with  the  proper  name  or  mark  of  the  pri3oner,  who  shall  so 
•*  deliver  in  the  same»'^ 

'^  And  on  the  delivering  in  of  any  such  account,  the  estate  and 
^  effects  of  every  such  prisoner  shall  be  by  him  or  her  assigned  and 
•*  conveyed,  by  a  short  indorsement  on  the  back  of  every  such 
^  account,  to  such  person  or  persons  as  the  court,  judge  or  fudges, 
^  justice  or  justices,  in  which  or  to  whom  any  such  account  shallbe 
*  "so  riven  in,  shall  order  or  direct,  in  trust,  and  for  the  benefit  of  the 
^  creditor  or  creditors  who  shall  have  required  any  such  prisoner  ta 
"  be  brought  up  as  aforesaid,  and  of  such  other  creditor  or  creditors 
•*  (if  anv,)  of  every  such  prisoner,  at  whose  suit  any  such  prisoner 
\J^  "  shallbe  charged  in  custody  or  execution,  and  who  shall,  by  any 

^  "  memorandum  or  writing,  to  be  signed  by  such  creditor  or  creditors, 

r  ^  before  any  such  conveyance  or  assignment  shall  be  made,  consent 

^  to  any  such  prisoner's  being  discharged  out  of  gaol  or  prison,  at 
^  his  her  or  their  suit,  and  agree  to  accept  a  proportionable  dividend 
"  of  such  prisoner's  estate  and  effects,  with  the  creditor  or  creditors 
^  who  shall  have  required  any  such  prisoner  to  be  brought  up;  and 
"  if  there  shall  be  no  other  creditor  or  creditors,  or  there  bemg  any 
"  such,  if  he  she  or  they  shall  not  agree  in  writing  to  discharge  such 
'^  prisoner,  and  accept  sucH  proportionable  dividend  as  aforesaid, 
"  then  in  trust  for  the  creditor  or  creditors  only,  who  shall  require 
"  any  such  prisoner  to  be  brought  up  for  the  purpose  aforesaid : 
"  And  by  such  assignment  and  conveyance  as  aforesaid,  all  the 
•*  prisoner's  estate  and  effects  shall  be  vested  in  the  creditor  or  cre- 
''  ditors,  to  whom  the  same  shall  be  assigned  and  conveyed  in  trust 
^^  as  aforesaid;  and  if  any  overplus  shall  remain  of  any  such  prison** 
"  er's  estate,  after  payment  of  the  debt,  or  damages  and  costs,  which 
"  shall  be  due  to  any  creditor  or  creditors  at  whose  suit  any  such 
**  *prisoner  shall,  in  pursuance  of  this  act,  be  discharged  out  of  [*393] 
"  gaol  or  prison,  and  all  reasonable  charges  expended  in  or  by  means 
**  of -getting  in  such  estate  or  effects,  the  same  shall  be  paid  to  such 
"  prisoner,  his  or  her  executors  administrators  or  assigns." 

"  And  upon  every  such  discovery,  assignment  and  conveyance  be- 
"  ingmade  and  executed,  to  the  satisfaction  of  the  court,  judge  or  judg- 
^  cs  of  assize^  justice  or  justices  of  great  session,  before  whom  the  same 
'^  shall  be  made,  every  such  prisoner  shall,  by  such  court,  &c.  be 
^  discharged  and  set  at  liberty,  in  the  actions  and  charges,  at  the 
*'  suit'of  the  creditor  or  creditors  who  shall  require  him  or  her  to  be 
•*  so  brought  up,  and  also  in  the  actions  and  charges  of  every  other 
^  creditor  who  shall  sign  such  consent  as  aforesaid,  for  his  or  her  dis- 
^  charge,  with  the  same  benefit  of  making  use  of  such  discharge,  as 
"  is  therein  before  provided  for  prisoners  seeking,  and  who  shall  ob- 
^  tain  their  discharge,  under  the  provisions  contained  in  the  former 
^  part  of  thb  act :  And  no  stamp  shall  be  necessary  on  any  such  as- 
^  signment  and  conveyance,  or  any  rule  or  order  which  shall  be  made 
"  for  any  such  discharge.*' 
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"  But  tiotwithstanding  any  discharge  obtained  by  vittae  of  tins  act, 

^  for  the  person  of  any  prisoner,  the  judgment  obtained  against  eveiy 

^  ^ch  prisoner  shall  continue  and  remain  in  force,  and  execution  may 

.  ^  at  any  time  be  taken  out  thereon,  agamst  the  lands,  tenements,  rents 

,  ^^  or  hereditaments,  goods  or  chattels  of  any  such  prisoner,  tither  than 

^  and  except  the  necessary  wearing  apparel  and  bedding  for  himself 

'^  and  family,  and  the  necessary  tools  for  the  use  of  his  trade  or  oc» 

"  Cupation,  not  exceeding  101.  in  ralue  in  the  whole,*  as  if  he  had 

"  never  been  before  arrested,  taken  in  execution,  and  released  out  of 

**  prison."^     These  clauses  have  been  construed  to  extend  to  a 

prisoner  in  execution  on  an  attachment,  for  non-payment  of  costs  * 

'  pursuant  to  an  award :®  And  it  has  been  adjudged,  that  the  effects  ac« 

quired  by  an  insolvent,  after  his  discharge  under  the  34  ^Geo»  III. 

c.  69.  are  liable  to  be  taken  in  execution,  for  a  debt  due  before.* 

[♦394]  For  the  reUef  of  debtors  in  execution  for  smali  dBhts^  it  is  en- 
acted by  the  statute  48  Geo.  III.  c.  1 23.  that  ^  all  persons  in  execution 
"  upon  any  judgment,  in  whatsoever  court  the  same  may  have  been 

*  ODtained,  and  whether  such  court  be  or  be  not  a  court  of  record, 
"  for  any  debt  or  damages  not  exceeding  the  sum  of  90/.,  exclusive 
**  of  the  costs  recovered  by  such  judgment,  and  who  shall  have  lain 
"  in  prison  thereupon  for  the  space  of  twelve  successive  calend^ 

*  months  next  before  the  time  of  their  application  to  be  discharged  ^s 
"  therein  after  mentioned,  shall  and  may,  upon  his  her  or  their  appli- 
**  cation  for  that  purpose  in  term  time,  maae  to  some  one  of  his  ma- 
"  jesty's  superior  courts  of  record  at  fVestmmster^  to  the  satisfaction 
"  of  such  court,  be  forthwith  discharged  out  of  custody,  as  to  such  cx- 
**  ecution,  by  the  rule  or  order  of  such  court :  Pi-ovided  always,  that  in 
*'  the  case  of  any  such  application  beine  made  to  be  discharged  out  of 
*^  execution,  upon  a  judgment  obtained  in  any  of  his  majesty's  su- 
"  perior  courts  of  record  at  Westminster^  such  application  snail  be 
"  made  to  such  one  of  those  courts  only,  wherein  such  judgment 
"  shall  have  been  obtained;  and  that,  whether  the  person  so  in  exe- 
"  cution  shall  then  be  actually  detained  in  the  gaol  or  prison  of  the 
"  same  court,  or  shall  then  stand  committed  on  habeas  corpus  to  the 
"  gaol  or  prison  of  another  court." 

"  Provided  always,  that  for  and  notwithstanding  the  discharge  of 
"  any  debtor  or  debtors  by  virtue  of  this  act,  the  judgment  where- 
"  upon  any  such  debtor  or  debtors  was  or  were  taken  or  charged  in 
".  execution,  shall  nev«rthefess  remain  and  continue  ip  full  force  to  all 
"  intents  and  purposes,  except  as  to  the  taking  in  execution  the  person 
**  or  persons  of  such  debtor  or  debtors  thereupon,  as  is  theremafter 
"  provided ;  and  that  it  shall  and  may  be  lawful  for  the  creditor  or 
"  creditors,  at  whose  suit  such  debtor  or  debtors  had  been,  was  or 
"  were  so  taken  or  charged  in  execution,  to  take  out  all  such  cxe- 
"  cution  or  executions  on  every  such  judgment,  against  the  lands, 
^^  tenements,  hereditaments,  goods  and  chattels  of  any  debtoi^  or 

•  In  th«  cotiipQlrite  tlimae,  ^  17.  the  ei-  ,     c  1  Moore9  494 
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^  /deblQi^  (^er  0xark  a^d  «zc^t  U^.  oecesaary  wearing,  apparel  and 
^'  bedding  of  and  for  him  her  or  tliem,  and  for  nis  her  or  their  family, 
^.  and  the  necessary  tools  ibr  his  her  or  their  'trade  or  oc9upatiou[i, 
^^  not  exceeding  the  value  of  10^.  in.  the  whole,)  or  to  bring  any  such 
^action  or  actions  on,  any  such  judgment,  against  such  debtor  or 
^  debtors  respectively,  or  to  bring  any  such  action,,  or  use  any  such 
"  *remcdv,  for  the  recovery  and  satisiaction  of  his  her  orthQirL*395] 
^  demandf,  against  any  other  person  or  persons  liable  to  satisfy  the 
^  same,  in  such  and  the  same  manner,  but  in  such  and  the  same  man- 
^  ner  only,  as  such  creditor  or  creditors  otherwise  could  or  might  have 
^  done,  in  case  such  debtor  or  debtors  had  never  be|sn  taken  or  charg- 
^  ed  in  execution  upon  such  judgment.'^ 

"  Provided  also,  that  no  debtor  or  debtors  who  shall  be  duly 
'^  charged  in  pursuance  of  this  act,  shall  at  any  time  afterwards  be 
^^  taken  or  charged  in  execution,  upon  any  judgment  therein  so  as 
^*  before  declared  to  continue  and  remain  in  full  force,  nor  be  arrested 
*^  in  any  action  to  be  brought  on  any  such  judgment ;  and  that  no 
^r  proceeding  whatsoever  by  scire  facias,  action  or  otherwise,  shall 
^  be  maintained  or  had  against  the  bail  in  any  action  upon  the  judg- 
^  ment,  wherein  the  defendant  or  defendants  shall  have  oeen  charged 
^  in  execution,  and  afterwards  discharged  by  virtue  of  the  provisions 
^  of  this  act.^  A  plaintiff  who  has  lain  in  prison  more  than  twelve 
months  under  an  execution,  for  the  costs  of  a  nonsuit  not  amounting 
to  20/.,  is  entided  to  be  discharged  under  the  above  statute.*  But 
this  act  of  parliament  beine  confined  to  persons  in  execution  upon  a 
judgment,  it  has  been  holoen,  that  one  in  custody  on  an  aUachmtnt^ 
for  non-payment  of  money  under  20L  found  due  by  an  award  made  a 
rule  of  court,  is  not  entitled  to  his  discharge  under  it*^  So  a  defendant 
in  custody  on  an  attachment,  for  non-payment  of  money  awarded  by 
the  master  to  the  prosecutor  of  an  indictment  for  an  assauh,  of  which 
the  defendant  was  convicted,  is  not  entitled  to  his  discharge  urider 
the  above  act,  after  havins  b^en  imprisoned  twelve  calendar  months ; 
although  the  sum  awarded  for  damages  do  not  exceed  20/.  exclusive 
of  costs/  On  a  motion  for  the  discharge  of  an  insolvent  debtor 
under  the  above  statute,  the  rule,  in  the  Common  Pleas,  is  in  the 
first  instance  only  a  rule  nisi.^ 

Lastly,  by  the  statute  53  Geo.  Ill,  c.  102.  (Lord  Redcsdak^s 
act,^  amended  by  the  statute  56  Geo.  III.  c.i02.a  court  is  esta- 
blisned  for  the  permanent  relief  of  insolvent  debtors  in  England^ 
called  *  TTu  Coart  for  relief  of  insolvent  debtors :'  By  this  act  of 
^parliament, "  every  person  who  shall  be  a  prisoner  in  any  pris-  [*396] 
^  on,  in  that  part  of  the  united  kingdom  called  England,  upon  any  pro- 
"  cess  whatsoever,  issuingfrom  any  court  whatsoever,  for  or  by  reason 
^  of  any  debt,  damage,  cost,  sum  or  sums  of  money,  or  contempt  for 
^  non-payment  of  money,, and  who  shall  have  been  in  actual  custody 
^  upon  some  process,  for  §ome  or  one  of  the  said  debts  or  demands, 
^  during  the  space  of  thru  calendar  months  or  more,  may  apply  by 
^^  pttUion,  in  a  summary  way,  to  the  said  court,  for  his  or  her 

•  3  Manle  ^•SeL  282.  e  2  Matile  k  9el.  ^1. 
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*^  dischai^e  from  such  imprisonment,  accordine  to  the^yrovisions  of 
^'  the  said  act:  And  in  case  the  said  court  shalT.be  of  opinion  that 
"^  such  prisoner  is  entitled  to  the  benefit  thereof,  then  and  in  such 
^  case  the  said  court  shall  so  order  and  adjudge;  and  shall  appomt 
^  a  proper  person  or  perspns  to  be  assignee  or  assignees  of  the  estate 
^'  and  effects  of  such  prisoner,  for  the  purposes  of  that  act;  and  shall 
^  order  proper  conveyances  and  assignments  of  such  estate  and 
'^  effects  to  he  made  by  such  prisoner,  according  to  that  act,  together 
^  with  an  engagement,  to  be  executed  by  such  prisoner,  to  pay  so 
^^  much  of  the  just  debts  and  demands  of  the  several  persons  against 
"  whom  such  prisoner  shall  by  such  court  be  adjudged  entitled  to  the 
^  bene&  of  that  act,  as  shall  not  be  paid  out  of  the  estate  and  effects 
*^  to  be  conveyed  and  assigned  by  such  prisoner  for  such  purpose,  in 
^  case  he  or  she  shall  at  any  time  thereafter  be  enabled  to  pay  soch 
*'  debts  and  demands,  or  to  pay  such  part  ot  parts  thereof,  as  he  or 
*^  she  shall  be  able  at  any  time  to  pay ;  and  shall  also  order  all  books, 
•*  papers  and  writings,  in  the  custody  or  power  of  such  prisoner, 
*^  rcRLting  to  the  estate  and  effects  of  such  prisoner^  and  the  de- 
'^  mands  of  his  or  her  creditors,  to  be  delivered  on  oath  to  such 
^'  assignee  or  assignees,  or  otherwise  to  be  disposed  of  as  such  court 
^^  shaU  dvect ;  and  upon  the  due  execution  of  all  such  conveyances 
*^  assimments  and  engagements  as  aforesaid,  and  delivery  of  such 
^^  booKS,  papers  and  writmgs  as  aforesaid,  as  such  court  shall  direct, 
^^  such  court  shall  ord^  such  prisoner  to  be  discharged  frcHn  custody; 
^  and  judgment  shall  thereupon  be  entered  in  such  court,  against 
"  such  prisoner,  in  pursuance  of  such  engagement  as  aforesaid; 
"  which  judgment  shall  and  may,  if  the  said  court  shall  so  order,  be 
"  executed  against  the  future  estate  and  effects  of  such  prisoner,  real 
^'  and  personal,  as  the  said  court  shall  direct ;  and  shall  bind  the 
^^«  assets  of  such  prisoner,  real  and  personal,  in  the  hands  of  his  heirs, 
^^  executors  and  administrators,  for  the  full  amount  of  the  debts  and 
[♦397]  ''  demands  aforesaid  which 'shall  remain  unsatisfied,  or  so 
^'  muctiof  such  debts  and  demands  as  the  court  shall  be  of  opinion 
^'  ought  to  be  satisfied ;  and  execution  shall  be  had  upon  such  judg- 
^'  ment,  in  such  and  the  same  manner  as  execution  may  be  had  upon 
"  a  judgment  of  the  court  of  King's  Bench ;  nevertheless,  accoroing 
"  to  the  orders  of  the  court  to  be  established  by  virtue  of  that  act, 
"  and  in  conformi^  to  the  provisions  in  that  act  contained."  This 
statute,  it  seems,"does  not  discharge  the  prisoner  from  all  his  debte, 
but  only  from  the  demands  of  such  of  his  creditors  as  are  named  in 
his  schedule,  and  specified  in  the  order  of  discharge.* 

But,  by  the  statute  54 Geo.  III.. c.  23.  §14.  "so  much  of  die 
"  former  act,  as  requires  any  such  prisoner  to  execute  an  engagement 
"  for  payment  of  the  debts  or  demands  of  the  persons  against  whom 
"  such  prisoner  shall  be  adjudged  by  the  said  court  to  be  entitled 
"  to  the  benefit  of  the  said  act,  and  as  directs  any  proceedings  on  such 
"  engagement,  shall  bcf  and  the  same  is  thereby  repealed;  andin- 
"  stead  thereof,  the  said  court  shall  require  such  prisoner  to  enter 
"  into  a  recognizance  to  the  king's  majesty,  for  the  fuU  amount  of 
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^  such  debts;  and  it  shall  be  lawful  for  any  creditor  or  creditors  of 
"  such  prisoner  fix)m  time  to  time  to  apply  to  the  said  court,  to  have 
^  such  recognizance  put  in  suit,  and  the  same  shall  be  put  in  suit,  in 
^  pursuance  of  the  order  of  the  said  court  for  that  purpose,  if  the  said 
^  court  shall  see  fit :  but  all  proceedings  thereon  shall  be  subject  to 
^  the  order  of  the  said  court ;  and  any  money,  which  shall  be  re- 
^  covered  upon  any  such  recognizance,  shall  be  paid  and  applied, 
^  under  the  order  of  the  said  court,  in  the  same  manner  as  any  money 
^  which  might  have  been  recovered  under  such  engagement  as 
^  aforesaid,  and  the  judgment  directed  by  the  said  act  to  be  entered 
^  thereupon,  might  have  been  paid  or  applied,  under  the  authority  of 
*^  the  said  act;  and  the  said  court  shall  in  all  cases  proceed  upon 
^  such  recognizance,  as  the  said  court  might  have  done,  under  the 
'^  authority  of  the  said  act,  upon  the  engagement  and  judgment 
^  thereupon,  by  the  said  act  required  to  be  executed  and  entered  as 
^^  aforesaid  ^  Provided  always,  that  in  case  any  proceeding  shall  be 
''  had  upon  the  said  recognizance,  the  creditor  or  creditors  desiring 
^  the  same,  shall  be  at  the  expence  of  all  proceedings  thereu{)on ; 
^  *but  shall  be  at  liberty  to  retain  such  expences,  and  all  ex-  [*398] 
^  pences  attending  any  application  to  the  said  court  touching  the 
^  same,  out  of  any  money  to  be  recovered  thereon,  if  the  said  court 
^  shall  so  direct;  and  in  case  any  application  shall  be  made  to  the 
^  said  court,  for  liberty  to  proceed  on  any  such  recognizance,  such 
^  court  shall  order  the  costs  of  such  application,*  or  of  any  opposition 
^^  thereto,  to  be  paid,  as  to  the  said  court  shall  seem  just*'^ 

•  For  the  proceedinsB  here  rtferred  to*  «ec  the  tutute  53  Gea  111.  c.  102.  §  14i  17. 
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CHAP.  XV. 


Op  the  removal  op  CAUSE6  from  INFERIOR  COURTS. 


J.  HE  different  modes  of  commencing  actions,  in  the  courts  of  King's 
Bench  and  Common  Pleas,  having  been  abeady  considered,  it  maj 
be  proper  to  take  a  view  of  the  various  means  by  which  they  are 
removed  thither  from  inferior  courts.  These  arc,  by  writ  of  urtioran 
or  habeas  corpus^  from  inferior  courts  of  record ;  or  by  writ  of  yme^ 
recordari  facias  loqatlam^  or  accedas  ad  curiam^  from  such  as  are  oot 
of  record.' 

The  writ  of  certiorari*  is  a  writ  issuing  sometimes  out  of  Chan- 
cery, and  sometimes  out  of  the  King^s  Bench  or  Common  Pleaa;^ 
and  lieth  where  the  king  would  be  certified  of  any  record  which  is 
in  the  Treasury,  or  in  the  Common  Pleas,  or  in  any  other  court  of 
record ;  or  before  the  sheriff  and  coroners ;  or  of  a  record  before  com- 
missioners, or  before  the  escheator;  in  which  cases  he  may  send  this 
writ  to  any  of  the  said  courts  or  oflScers,  to  certify  such  record  before 
him  inbancQ^  or  in  Chancery,  or  before  other  justices,  where  the 
kin§  pleaseth  to  have  the  same  certified :  and  he  or  they  to  whom  the 
certiorari  is  directed,  ought  to  send  the  same  record,  or  the  tenor  of 
it,  as  commanded  by  the  writ ;  and  if  they  fail  so  to  do,  then  an  (^ 
shall  be  awarded,  and  afterwards  a  pluries^  with  a  clause  of  vd 
clausam  nobis  signijices^  and  after  that  an  attachment,  if  good  cause 
be  not  returned  upon  the  plurits.^  Suits  commenced  in  inferior 
courts  of  record  may,  it  seems,  be  removed  by  certiorari  into  the 
Exthcquer,  by  the  plaintiff  or  defendant  :*  And  this  court,  having 
an  original  and  in  many  cases  an  exclusive  jurisdiction  in  fiscal 
[*400]  matters,  will  not  f)ertoit  questions  in  the  aecision  of  which  the 
king's  revenue  is  interested,  to  be  discussed  before  any  other  tribu* 
nal :  On  such  occasions,  the  cour,t  interposes  upon  motion,  by  order^^ 
ing  the  proceedings  to  be  removed  into  the  OflBce  of  pleas.* 

When  a  urtiorari  issues  out  of  Chancery,  it  is  returnable  in  that 
court ;  and  the  record  when  brought  up,  if  wanted  in  another  court, 

•  Append.  Chip.  XV.  §  1,  be.  d  Skin.  244.  346.    And  see  Man.  &•  f^ 

'     b  2Ld.  Raym.  8S6. 1  Salk.  148. 7  Mod.  138.  152,  kc.  for  the  diffecent  modes  of  reoorK 

S.  C.  Barnes,  345.  399.  Pr.  Rer.  221.  causes  into  ttie  ooait  of  Exeheqner. 

e  F.  N.  B.  246.   A.  B.  Gilb.  Exe#.  175, 6.  e  Hanlr.  176.   Parker,  l4S.    1  Anrt-  ^ 

Palm,  562.  n,  Man.  Ex.  Pr.  161, 1  164.  /i.  i  ?»**»  *^ 
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must  be  sent  there  by  mittimus.  And  anciently  it  aeems,  no  other 
court  but  the  Chancery  could  grant  a  certiorari,  on  a  suggestion^ 
where  there  was  nothing  before  tnem^  but  it  is  now  settleoTthat  a 
record  may  be  removed  into  the  King's  Bench  or  Common  Pleas, 
as  weU  by  certiorari  out  of  these  courts,^  as  by  certiorari  and  mt<ft- 
mu$  out  of  Chancery :®  For  as  the  King's  Bench  and  Common  Pleas 
have  the  superintendance  of  all  inferior  jurisdictions,  their  proceed- 
ings are  removeabl^  into  these  courts,  in  order  that  the  judges  may 
inspect  the  record,  and  see  whether  they  keep  within  the  umits  of 
their  jurisdiction.^ 

A  certiorari  lies  in  civil  actions  before  jJdgment,  in  the  Kong's 
Bench  or  Common  Pleas,  in  all  cases  where  these  courts  have  juns^ 
diction,  and  can  administer  the  same  justice  to  the  parties  as  the 
court  below :  and  though  the  cause  cannot  be  determined  in  the 
court  above,  yet' this  wnt  may  be  granted,  if  the  inferior  court  have^ 
no  jurisdiction  over  it,  or  do  not  proceed,  therein  according  to  the 
rules  of  the  common  law.*  But  if  the  inferior  court  have  jurisdiction^ 
and  the  court  above  have  not,  a  urtiorari  cannot  be  haa ;  as  irhere 
an  action  is  brought  in  Londorky  for  calling  a  woman  whore,'  or  upon 
a  custom  or  bye-law  which  is  only  suable  in  the  inferior  court."  A  - 
ceriiorafi  also  lies  to  remove  a  cause  from  the  court  of  the  isle  of  Ely  ^ 
*or  from  the  Cinque  ports  j*  or  other  exempt  jurisdiction*  And  [*4011 
even  in  the  case  of  a  customary  proceeding  by  foreign  attachment,  if 
the  defendant  cannot  find  bail  below,  he  may  sue  cfutdi certiorari;  and 
upon,  putting  in  bail  in  the  court  above,  the  cause  shall  go  on  there*^ 
But  it  seems  to  have  been  formerly  holplen,  that  no  certiorari  lay  to 
Wales}  or  B.  county  palatine,  in  civil  cases:™  And  it  cannot  now  be 
had  as  a  matter  of  course ;°  or  unless  a  special  ground  be  laid,  as  that 
the  case  strongly  calls  for  a  trial  at  bar***  So  it  lies  not  in  generaU 
where  the  debt  or  damages  appear  to  be  under  forty  s&illings :'  but 
the  court  of  King's  Bench  have  refused .  to  quash  a  certiorari  upon 
this  ground,  in  an  action  for  an  assault  brought  against  excise  oflScers, 
who  could  not  have  had  an  impartial  trial  in  the  mferior  court*^  And 
that  court  refused  a  certiorari,  to  remove  an  indictment  for  a  misde«> 
meanor,  and  proceedings  thereon  at  the  assizes,  after  conviction  and 
before  judgment)  which  was  prayed  for  the  purpose  of  applying  for 
a  new  tria^  on  the  judge's  refusal  of  the  eviacnce,  on  the  ground  of 
the  verdict  beiii|[  against  evidence,  and  the  Judge's  direction/ 

•  GiU>.£ze0.1S3.cites41  Aw.  22.  sliouldbe  Moned  with  the  vtNrds  Ide  0/ 

h  Gro.  Eliz.  821.  1  Ld.  Raym.  216.  2  Atk.    Eh,  before  it  is  sealed.    R.  E.   IS  W.  III. 
317.  Thet,  Brev.  77.  Append.  Ohap.  XV.    C.F.  nnd  see  3  Esst,  128. 
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'd'oilb.  Exee.  14?.  1  Silk.  144^  5. 

f  1  lil.  P.  R.  253. 

r  2  Rol.  Abr.  69.  Cuth.  75. 

Ir  1  Sulk.  351  6  Mod.  177.  8.  C.  Saj.  Rep. 
166w  2dur.  777,8.  2B1m.  Rep.  1080.  2 
Bot.  81  Put.  93. 

k  1  Snlk.  148. 8  Ld.  Rarm.  830.  7  Mod.138. 
8.  C.  meiam  v.  Thonuu,  E.  22  Gca  UL    BAoyle,  €9.  Clift,  274 
K.  B.  eited  m  Doag.  751.  (t?).  Bat  in  the       (|4Danif.  H  Eaft,  489. 
OommOB  Pleat,  when  the  writ  it  dlreeted  to       t  l;}  But|  iXh 
ibetoiirtiirplen  of  «l|t  Biihip  of  Mty^  H 
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After  judgment,  a  ttriu^rari  does  not  in  general  He,  Co  remofe  t 
cause -^from  an  infeiior  court ;  and  therefore  if  it  be  returned  tbereoo, 
that  the  defendant  is  condemned  by  judgment,  he  shall  be  remanded, 
and  continue  in  prison,  without  being  let  to  bail  agamst  the  will  <3f 
the  plaintiff,  until  agreement  be  made  with  him  of  the  sum  adjudged.' 
But  if  a  defendant  in  execution  have  an  action  depending  agsinst 
him  in  the  court 'below,  this  being  returned,  will  be  a  cause  of  de-. 
tainer  fn  the  court  above:  And  in  cases  of  absolute  necessity,  as 
where  the  inferior  court  refuses  to  award  execution,^  the  court  aboye 
will  grant  a  ctfii6rar%  after  judgment,  for  the  sake  of  doing  justice 
between  the  parties.  'So  where  the  inferior  court  acts  in  a  summary 
[*402]  method,  or  in  a  new  course  different  from  the  common  law,  a 
certiorari  lies  after  judgment;  though  a  writ  of  error  does  not* 

If  the  judgment  of  an  inferior  court  be  removed  into  the  King's 
Bench  by  certiorari^  and  the  party  sa6  a  scire  facias  to  have  execu- 
tion upon  such  judgment,  he  ought  to  shew  ki  his  scire  fadas^  that 
ft  IB  the  judgment  of  an  inferior  court,  removed  hither  by  certiorm^ 
and^tb  point  out  the  particular  limits  of  the  inferior  jurisdiction,  and 
pray  execution  within  those  limits ;  But  if  the  Judgment  be  removed 
mto  the  Kin^^s  Bench  by  writ  of  error^  and  affirmed,  the  party  maj 
have  execution  in  any  part  of  £ng/and;  for  by  the  aflSrmance  itv 
become  the  judgment  of  the  King's  Bench.*  And  now,  by  the  statute 
19  Geo.  III.  c.  70.  §  4.  reciting  that  persons  served  with  process 
issuing  out  of  inferior  courts,  where  the  debt  is  under  ten  pounds, 
(since  extended  to^een  pounds,  by  the  statute  51  Geo.  III.  c.  124. 
§  3.)  may,  in  order  to  avoid  execution,  remove  their  person  and 
effects  beyond  the  limits  of  the  jurisdiction  of  such  courts ;  it  is  en^ 
acted,  that  "  in  all  c^ses  where  final  judgment  shall  be  obtained  in 
"  any  action  or  suit,  in  any  inferior  court  of  record,  it  shall  and  maj 
"  be  lawful  to  and  for  any  of  his  majesty's  courts  of  record  at  West- 
^  minster^  upon  affidavit  made  and  filed  of  such  judgment  being  6b- 
^  tained,  and  of  dijisent  search  and  inquiry  having  been  made  after 
"  the  person  of  the  defendant  or  his  effects,  and  of  execution  having 
*'  issued  against  such  person  or  effects,  and  that  they  are  not  to  be 
"  found  within  the  jurisdiction  of  the  ihferior  court,  to  cause  the 
"  record  of  the  said  judgment  to  be  removejd  into  such  superior  court, 
•^  and  to  issue  writs  of  execution  thereupon,  to  the  sheriff  of  any 
"  county  or  place  against  the  defendant's  person*oi  effects,  in  the. 
'^  same  manner  as  upon  judgments  obtained  in  the  said  CQuris  at 
^'Westminster:'^  Which  provision  is  extended  by  a  subsequent 
statute,®  to  the  courts  in  Walesy  and  the  counties  palatine:^  bot 
from  these  courts,  a  transcript  of  the  record  is  to  be  removed,  and 
bot  the  record  itself;  and  the  latter  act  extends  to  adjudgments, for 
[*403]  the  defendant  as  well  as  the  plaintiffs  In  a  case  arising  upon  the 
former  of  these  statutes^  where  a  judgment  was  signed  agamst  a»de- 

a  Stat.  2  Hen.  V.  at  1.  c.  1  Year  Book,  9  e  33  Geo.  Ul.  c.  68.  §  1.  .IS.  And  for  the 

Hen.  VI.  8.          *  forms  of  writs  of  certiorati  and  prooecdiiip 

b  I  Lil.  P.  R.  252, 3.  on  this  statute*  see  Apiiend.  Chap.  XV.  ) 

clSaIlt.26.J.  7,  &o.                                              ^       .. 

d  1  Ld.  Raym.  216.  3  Salk.  320.  Carth.  r  And  seethe  statute  48  Gto.  III.c-  49- 

390.  B.  C.  and  see  3  Doraf.  &  £ast„6$7.  hut  which  has  a  similar  pro?iuoo,  sppIicaMe  l» 

ViQ  F.  M.  B.  S42.  C.  OiU^,  Repl.  11/.  *thc  coatt  of  reqiMU  fbr  Manchetter. 
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fendant  in  an  inferbr  court  of  record,  and  he  surrendered  in  diA« 
charge  of  his  bail,  bvit  before  he  was  charged  in  execution,  he  waa. 
jremoved  to  the  Fleet  by  habms  cprpus  ;  the  Uourt  of  Common  Pleas 
determined,  that  a  certiorari  might  be 'granted  to  remove  the  record, 
in  order  to  charge  him  in  execution  in  the  Fleet,  on  the  ground  that 
although  the  case  of  a  prisoner  in  actual  custody  be  not  within  the 

•  ^xroess  terms,  yet  it  is  within  the  equity  of  the  statute.* 

The  writ  of  certiorari^  which  is  required  to  be  on  a  twenty  lAiilling 
ttamp,^  should  be  directed  to  the  ju(dge  or  judges  of  the  inferior 
-court,  from  which'the  cause  is  intended  to  be  removed;  and  when  it 
is  for  the  removal  of  a  cause,  should  command  them  to  certify  the  : 
record,  with  all  things  touching  the  same:^  therefore  where  acer* 
Horari  in  such  case  was  to  certify  the  tenor  of  a  record,  it  was  super- 
seded as  erroneous ;  for  being  to  remove  a  record  out  of  an  inferior 
court,  in  order  to  be  proceeded  on  in  a  superior  one,  it  oueht  to  have 
been  to  certify  the  very  record ;  for  otherwise  no  proceeding  could 
be  had  upon  it.^  Where  the  certiorari  issue's  out  of  Chancery,  it  is 
an  original  writ,  apd  may  be  tested  at  any  time  in  term  or  vacation^ 
and  should  be  made  returnable  on  a  general  return-day:  But  where 
it  issues  out  of  the  King's  Bench  or  Common  Pleas,  it  is  a  judicial 
writ,  and  should  be  tested  in  Cerm-time ;  and  in  the  King^s  Bench, . ' 
it  is  usually  made  returnable  on  a  day  certain  in  court.'  If  the  writ 
be  misdirected,^  or  otherwise  bad  m  point  of  law,  the  court  will 
order  it  to  b^  quashedf  if  before  them ;  or  if  not  returned,  will  ^smt 
a  supersedeas}^     But  the  court  cannot  quash  a  writ  that  is  not  before 

•  them  :^  And  though  the  parties  to  whom  the  certiorari  is  directed^ 
and  in  whose  keepmg  the  record  is,  may  object  to  make  a  return  of  it 
on  account  of  an  informality  in  the  direction,  yet  they  havine  in  Tact 
returned  it  into  the  court  a  bove,  no  such  objection  can  be  taken  by 

,  third  persons.^ 

*Tne  writ  of  certiorari  lies  for  the  removal  of  all  causes  from  [*404] 
inferior  courts,  whether  the  defendant  has  been  proceeded  agaiost 
therein  by  capias^  or  other  process:  But  the  writ  of  habeas  corpnsy 
which  will  next  be  considerea,'only  lies  where  the  defendant  has  been 
arrested  .upon,  or  served  with  a  copy  of  a  ccqncts^  and  either  remains 
in  custody,  or  has  given  bail.  This  latter  writ  though  its  direct 
object  be  to  bnng  up  the  body  of  the  defendant,  serves  consequentially 
to  remove  causes  against  him  from  inferior  courts:  and  the  ground 
of  removal  upon  this  writ  is^  that  when  a  defendant,  against  whom  " 
there  is  a  caiise  depending  in  an  inferior  court,  is^rqpiioved  by  habeas 
corpus  into  the  court  above,  the  inferior  court  have  lost  their  juris- 
diction over  him ;  and  not  having  jurisdiction  over  his  person,  tliey 
cannot  proceed  in  the  cause,  and  the  bail,  if  any,  in  the  inferior 
court  are  discharged.*    But  this  writ  only  lies  for  the  defendanfy  and 


ft  1  H.  B1ac«  532, 3. 

b  Stat.  48  Geo.  ill.  o.  149.  Sched.  Pail 
IT.  §  m.  56.  Gea  Uf.  e.  184,  Sched.  Varu 
n.  %  UL 

e  Append.  Chap.  XV.  S  h^ 

-^  t  Atk.  317. 

«  Tryc,  10. 
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S  2  Atk.  318, 19. 

h  Id.  318.  and  aec  Sny.  Bep.  156. 

1 4  Dunif.  &  East,  499. 

k  Skin.  244,  5.  And  sec  3  Bar.  Abr.  IS.*  3 
Maul»  te  Set.  328.  in  ifhie?>  latter  ease  it 
was  boldeo,  that  upon  the  rcmoTal  of  a 


•  • 


t  Th€9.  Brsv*  67,  8.  Append.  Chap.  XV.  '  cause  bj  certiorari  out  of  an  ioSBnar'ccni'C 


4D4 


OF  THE  REMOVAL  OF  CAUSER 


m 

X 


eannotbe  had  by  the  jibmit^  to  remove  his  own  tause  from  n  ift* 
feriorcoiirt.*  . 

'  The  writ  of  habeas  corpm^  of  whi(h  something  has  Iteen  afaready 
said,^  as  it  is  used  to  remove  pilsoners  into  the  custody  of  Uie  mafshtti 
of  the  King's  Bench  or  war^n  of  the  Fleet  prison,  js  a  judkial^writi 
issuing  out  of  the  court  of  King's  Bench  or  Common  Pleas :  and,  like 
the  certiorari^  should  be  directed  to  the  judge  9r  judges  of  the  inf  • 
ferior  ^ourt,  in  which  tho  record  is  f  commanding  them  to  have  the 
body  of  the  defendant,  tog^ttier  with  the  day  and  cause  of  his  being 
teken  and  detained,"  to  do  and  receive,''  &c.  There  is  an  old  rule  of 
«  Court,®  by  which  the  habeas  corpus^  when  directed  to  the  bferior 
courts  of  Ltmdan,  Westminster^  Southwark^  and  other  courts  within 
'  Jhe  miles  of  London^  might  have  been  returnable  immediate ;  but 
otherwise  it  must  have  been  returnable  on  a  day  certain  in  court.* 
r*405^This  rule  however  having  fallen  intti  disuse,  die  writ,  we  hav^  • 
seen,^is  now  always  made  returnable  numecKetfe* 

The  writ  of  certiorari  or  habeas  corptu^  when  delivered  to  the 
Judge  or  judges  of  the  court  below,  instantly  suspends  their  power } 
so  mat  if  they  afterwards  proceed,  it  is  a  contempt,  for  which  they  are 
liable  to  an  attachment  j  and  the  subsequent  proceedings  are  void  and 
coram  non  judieef^  On  receipt  of  the  writ  therefore,  it  should  be 
forthwith  allowed  and  returned;  And  the  officer  cannot  refuse  to 
obey  it,  under  pretence  of  not  being  paid  his  fees  in  the  court  below, 
or  the  charges  of  bringing  up  the  defendant:**  for  the  fcrrmer,  he  hai 
a  proper  remedy  by  action ;  and  for  the  latter,  if  not  paid,  the  defen- 
dant may  be  remanded*^ 

It  was  formerly  usual  for  the  defendant  in  an  inferior  court  to  sue 
out  a  writ  of  certiorari  or  habeas  corpus,  and  keep  it  in  his  pocket, 
without  producing  it,  till  issue  was  joined,  the  jury  sworn,  and  the 
plaintiff  had  given  his  evidence;  by  which  means  the  plaintiff  was, 
pot  only  put  to  a  considerable  cxpence,  but  the  defendant,  knowing* 
H^ore^nand  what  proofs  he  could  produce,  had  an  opportuniur  of  op» 
posing  them  by  false  witnesses.*  To  remedy  this  mischief  it  wat 
enacted  by  the  statute  43  Eliz.  c.  5.  that.^  no  writ  of  habeas  corpus^ 
^  or  other  writ  to  remove  any  cause  depending  in  an  inferior  court, 
^  having  jurisdiction  thereof,  shall  be  received  or  allowed  by  the  ■ 

the  pledeei  below  are  diMsharged,bj  putting  48.    1    SaIIc.  148,   ft.  2  LkL  lUpn.    S37,  8. 

•    in  and  perfeeting  bail  above :   Am)  the  Uit-  <S>  C.  Gilb.  Kxec  144.  3Q0.  Wi,  GilK.  Rrnt. 

linetion  8een)«  to  be,  that  when  the  pittintiCT  117.«Dong  749.  as  tothf  yrritof  c«r#tomr'i| 

reiiio?eatliecaiiaetl]|e^il  are  immediately  nnA  Oro.  Car.  361.   I  Mnd.    195.  T.  Ion. 

diaehar^;   hut  whea    the   defemlnnt   re-  209.  3  Mod.-  85.  bkin.  244.    1  Salk.  148. 

noYei  ity  thev  are   not  dis6harge<I  until  bail  852;  6  Mnd.  177.  S.  p.  aa  to  the  vrit  of  fko' 

•boTc  be  pot  in  and  perfected.  /J.  dSO./'cr  beagcorptn.  . 

•0f9%,/.  fa  2Str.  814.  «  Bar.  IJ92.  aud  see  Pr. 

a  Gas.  fr.  C.  p.  B,  Pp.  Reg.  21G.  ^ue^  IWg.  219.    1  H.  Blac.  105. 

353.  i  1  Str.  308.  «.  Str.  126X 

■  ^w^v ^'.**- .       -.  .  ^  fiec^the  preamble  to  the  •tatute  43  EHix. 

eForthe  direction  of  the  writ  tS  habeiu  c.  5.  But  il*the  cerliarari  had  been  dcsUfercd  * 

^0r^ in partimili^oaflea^aee  Append.  Chap,  after  the  joiyvere.  charged  wjth  the  cti- 

XV.  J  **  ^  ^       ^,,  •      ^  deneet,  the  inferior  eonrC  migfat  hate  mo- 

d  Append.  Oitp.  XV.  §.  la  oeeded  to  take  the  Tenfiet.  and  then  cer- 

:m^]^\   «  *«    ,^  \J^  ®;  and  aec  R.  M.  tlfied;  becanae  the  jniy  were  aworn  to  apeak 

1654.  §  11.  R.  H.  134r  i4  Car.  ILC  P.  the  troth. and  the  mtnit  of  the MriufwTb 

i'^\^^  ^        ^  aoehcaaewai  not  to  stop  the  trial.    Qilb. 
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^  jiadges  or  officers  of  such  court,  bot  they  may' proceed  tberem  as  if 
^  DO  such  writ  were  sued  forth  or  delivered,  except  the  saicl  writ  be 
^  delivered  to.  such  judges  or  officers,  before  the  jury  hav^  appeared, 
^  and  one  of  them  is  ^woni.^    And  still  further  to  avoid  vexatious 
delays,  by  the  removal  of  causes  out  of  inferior  courts,  it  was  enacted 
*by  the  statute  31  Jac*  L  c.  33.  §  3.  thSit  ^  no  writ  o!  habeas  cor-  Q*'406] 
^  pitf,  cirtiorari,  or  other  writ,  except  writs.(^  error  or  attaint,  to  stav 
^  or  remove  any  cause  depending  in  an  inferior  court  o(  record, 
^^  having  jurisdidtbn  thereof  where  ^  same  arises  within  its  juris- 
^diction,  shall  be  received  or  allowed  by  the  judges  or  officers  Of 
^  such  court,  but  they  may  proceed  therein,  &c.  except  the  said  writ 
^  be  delivered  to  such  judges  or  officers,  before  issiLe  or  demurrer 
^joined  in  the  said  cause ;  so  as  the  same  be  not  joined  within  six  • 
^  weeks  next  after  the  arrest,  or  appearance  of  the  defendant*'^   This 
statute  is  confined  to  inferior  courts  of  record ;  and  does  not  extend 
to  the  case  of  an  interlocutory  judgment :  therefore  the  practice»in 
that  case  is  to  allow  the  haJkas  corpus  or  certiorari^  in  lite  manner 
as  upon  the  43  Eliz.,  provided  it  be  delivered  at  any  time  before  the 
jury  are  sworn  f  which  is  also  the  practice,  where  issue'  is  joined 
within  six  weeks  next  after  the  defendant's  arrest  or  appearance* 
*  By  the  statute  31  Jac.  L  c*  33.^  it  is  further  provided,  that  ^  if  in 
^^  any  cause,  not  concemine  freehold  or  inheritance,  or  title  of  land, 
'^  lease  or  rent,  commenced  or  depending  in  any  such  inferior  court 
^^  of  record,  it  shall  appear  or  be  laid  in  the  declaration,  that  the 
^  debt,  damages  or  thmgs  demanded  do  not  amount  to  or  exceed  the  * 
^  sum  of  Jive  pounds,  then  such  cause  shall  not  l^  stayed  or  re«^ 
^^  moved  by  any  writ  or  writs  whatsoever,  other  than  writs  of  error 
'^  or  attaint:  And  if  any  writ  or  writs  shall  be  ^nted  or  sued^fortk 
^  contrary  tp  the  intent  and  meaning  of  this  act,  the  judges  of  the  ^ 
^  inferior  court  may  disallow  and  refuse  the  same,  and  proceed  as 
.^  if  DO  such  writ  had  been  granted  or  sued  forth :  povided  there  be 
^^  an  utter  barrister,  of  three  years  standing  at  the  bar  of  one  of  ike 
^  four  inns  of  court,  steward  or  under-steward,  to.wn  clerk,  judgo  or 
"  recorder  of  such  inferior  court,  or  assistant  to  the  judge  or  judges 
^  of  the  same,  who  is  not  an  utter  barrister  of  that  standing,  there 
^  present,  and  not  of  counsel  in  any  action  or  suit  there  dependin^/'^ 
If  this  proviso  be  not  complied  with,  the  cause  may  be  removca  at 
any  time  ;^  and;  the  court  will  not'  grant  a  procedendo^    where  the 
judge  is  a  barrister,  if  he  be  not  present  at  the  trial.® 

*Soon  after  the  making  of  this  statute,  a  method  was  contriv-  {*407] 
ed  of  removing  causes  for  sums  not  exceeding  five  pounds,  by  setting 
up  an  action  for  a  fictitious  demand  to  a  larger  amount ;  and  then, 
upon  suing  out  gl  habeas  corpus^  all  the  causes  were  removed  together/ 
To  defeat  this  contrivance,  it  was  enacted  by  a  sulisequent  statute/ 
chat  ^  the  judges  of  such  inferior  courts  as  are  described  in  the 
^  statute  ofJameSj  may  proceed  in  such  causes  as  are  {herein  speci- 
^  fied,  which  appear  or  are  laid  not  to  exceed  the  sum  of /v<  pounds, 

9  9  Bar.  759.  bo|  He  Pir.  Rec.  3l7.  Barncii  ^  Cro.  Gar.  79.  3  Mod*  8fi.   . 

»1,  S.  O.  contrtk  e  1  Btm.,514. 

k^4,  fFiilro.403. 

9§6>  K|^GfO.L29.  ^d. 
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*^  although  there  m^y  be  other  actions  against  the  defendant,  wherdn 
^  the  plaintiflPs  demands  may  exceed  the  sum  of  fiye  pounds.'*  And 
lastly,  by  the  statute  19  Geo.  IIL  c  70*  §  6.  which  takes  away 
the  arrest  under  ten  pounds  in  inferior  courts^  it  is  provided,  that 
^  no  cause,  where  the  cause  of  action  shall  not  amount  to  the  sum  of 
^^  ten  pounds  or  upwards,  (since  extended  to  Jifiem  pounds,  or  up- 
wards, by  the  statute  51  Geo.  III.  c.  124.  §  3.)  ^^  shall  be  removed 
^  or  renloveable  into  any  superior  court,  by  writ  of  haAeas  corpus 
^^  or  otherwise,  unless  the  defendant  9haH  enter  into  a  recognizance 
^  to  the  plaintiff,  in  the  inferior  court,  with  two  sufflbient  sureties,-  in 
4^  double  the  sum  due,  for  the  payment  of  the  debt  and  costs,  in  case 
^  judgment  shall  pass  against  him.^  A  similar  reconiizance  is  re- 
quired, on  the  removal  of  causes  from  any  court  of  inferior  juftsdic- 
tion,  into  the  court  of  Common  Pleas  at  Lancaster^  where  the  cause 
of  action  does  not  amount  to  the  sum  of  lOl.  or  upwards,  by  the 
statute  34  Geo.  III.  c.  58«  §  3.  And  tioo  days  notice  exclusive  must 
be  given  of  the  bail,  in  the  court  below,  in  order  that  the  plaintiff  may 
have  an' opportunity  of  enquiring  into  their  sufficiency*^ 

On  a  certiorari^  the  record  itself  is  returned,  in  the  condition  in 
which  it  was  when  the  writ  came  to  the  court  below  :^  And  this  writ 
removes  all  things  done  in  that  court,  between  the  teste  and  return 
of  it.*'  But  upon  a  habeas  corpus,  the  record  itself  is  never  removed, 
as  it  is  upon  a  certiorari,  but  remains  below;  and  the  return  is  only 
£*408]  an  account  or  history  of  the  proceedmgs,  stated  and  sent  up 
to  the  superior  court,  to  enable  them  to  judge  and  determine  the  mat- 
ter there.*  It  is  not  deemed  a  sufficient  return  to  a  habeits  corpus,  that 
,  before  the -coming  of  the  writ,  the  partv  was  bailed ;  for  be  is  still  in 
custody  in  contemplation  of  law:''  Ana -when  the  writ  is  disallowed 
by  the  inferior  court,  for  any  of  the  causes  before  mentioned,*  it  must 
still  be  returned  to  the  superior  court,  with  the  special  matter.^ 

On  the  return  of  the  certiorari  or  habeas  corpus,  if  the  defendant 
be' in  actual  custody  on  mesne  process,  the  court  will  not  discharge 
him,  until  bail  be  put  in  and  perfected  above  ;*  and  therefore  in  such 
case,  the  usual  way  of  gaining  the  defendant  his  liberty,  is  to  put  in 
and  perfect  bail  below,  before  the  writ  is  brought.''  When  the  de- 
fendant is  not  in  actual  custody,  at  the  return  of  the  certiorari  or 
habeas  corpus,  he  must  put  in  bail,  if  called  upon,  in  the  court  above; 
which  bail  is  either  common  or  special,  as  in  the  court  beloa» 

Before  the  statute  12  Geo.  I.  c.  29.  every  defendant,  not  being 
an  executor  or  administrator,   must  have  put  in  special  bail  upon 

•  V*>r  the  form  of  a  tcirefaciaa^  on  a  re-  And  f<>r  the  form  of  a  rctam  that  the  dc- 

«pgQizance  of  bail  oo  this  statute,  lee  Append,  fendant  was  taken,  &c.  on  a  \Am\\.  leTied  in 

Chap.  XLI.  ^  15.       '  the  sheiifTs  court  of  'ZjQtuhn,  see  Appeo4. 

b  Imp.  K.  &  717.  Imp.  C.  P.  703.  Chap.  XV.  §  14. 

e  Oilb.  Exec.  144.  200.  Gilb.  Repl.  117.  f  Salmon  &  Slqde^  H.  25, 26  Car,  IL  dtcd 

S.  P.  1  Salk.  352.    6  Mod.  177.  S.  C.    2  Li.  Ui  2  Crorap.  419. 

Rajm.  1102.    2  Atk.  317.     For  the  forms  of  k  ^nte,  405,  0. 

Returns  of  proceedings  in  a  boroagh  ooartg  b  1  Mod.  195.  3  Mod:  85.    Carth.-59.  ^ 

aee  Append.  Chap.  XV.  ^  2 ;  in  the  Mayor's  Cromp.  419, 20. 

eoariorXoJtii0n,  by  foreign  attxoliment,  id.  i  R.  M.  1654.  §7.  R.  H.   2Jac.  LU  (a). 

«  4i  and  in  ^egreat  •essions.idl  §  IS.  K.  B.  R.  M.  1654.  §  10.  C.  P. 

.     d  1  Salk.  149.  2  Ld.  Raym.  838.  S.  C  k  New  Guide,  K.  B.  244. 

€  I  Salk»  352.  6  Mod.  177.  $.  C.  Skin.  244. 
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a  arthnm  or  habeas  corpus j  in.  all  actions  whatsoever,  except  actions 
for  words  and  trifling  assaults,  unless  a  judge  had  otherwise  order- 
ed*^ Bj  that  statute,  ^'  no  person  shall  be  holden  to  special  bail,  up- 
^^  on  process  bsuing  out  of  an  inferior  court,  where  the  cause  of 
^  action  shall  not  amount  to  the  sum  of  forhf  shillings  or  upwanJs.^ 
And  by  a  subsequent  statute,^  >^  no  person  shall  be  arrested,  or 
^^  holden  to  special  bail,  upon  such  process,  where  the  cause  of 
^^  action  shall  not  amount,  to  the  sum  of  ten  pounds  or^upwards  :P 
This  provision  has  been  since  extended,  by  the  statute  51  Geo. 
UK  c.  124.  §3.  to  "all  actions  in  inferior  courts,  where  ♦the[*40&] 
^^  cause  of  action  shall  not  amount  to^/t/te«n  pounds,  exclusive  of  any 
"  costs,  charges'  and  expences,  that  may  have  been  incurred,  recov- 
**  ered,  or  become  chargeable,  in  or  aoout  the  suing  for  or  recover* 
"  ing  the  same,  or  any  part  thereof;  except  ^here  the  cause  of  such 
^^  action  shall  arise  or  be  maintainable,  upon  or  by  virtue  of  any  bill 
"•  or  bills  of  exchange,  promissory  note  or  promissory  notes ;  in 
^  which  cases  the  parties  liable  thereupon  may  be  held  to  special 
*^  bail,  in  such  manner  as  if  this  act  bad  not  been  made  :^  whic& 
statute  was  continued  by  the  51  Geo.  IIL  c*  .101*  Therefore  at  this 
day,  unless  there  be  a  cause  of  action  to  that  amount,  the  defendant 
need  not  put  in  a  special  bail,  upon  a  urtiorari  or  habeas  corpus^  in 
the  court  above :  though  if  it  be  under  that  amount,  he  must  enter 
into  a  recognizance  with  two  sureties  to  the  plaintitf,  in  the  court 
helow^  pursuant  to  the  statute  19  Geo.  IIL  c.  70.  §  6.  On  a  recdg- 
nizance  to  render  irx  an  inferior  court,  if  the  proceedings  are  removed 
Uito  the  KingV  Bench  by  writ  of  error,  a  render  in  that  court  has 
been  deetned  a  good  performance  of  the  condition.® 

At  the  return  of  the  writ  of  uriiorari^  or  habeas  corpus^  the  plaintiff 
should  obtain  a  rule  or  order  from  a  judge,  for  the  defendant  to  put 
in  bail  within /oitr  days  after  notice  of  the  rule,  if  in  term;  or  in  vacor 
Ivn,  within  six  days  after  notice  thereof.*  But  it  is  a  rule  in  the 
Ring's  Bench,  that  ^no  bail  shall  be  put  in  upon  any  writ  of  Aa6ea# 
^'  corpus^  before  the  writ  is  returned ;  and  that  such  bail  shall  not  be 
"  taken  by  any  justice  of  this  court,  unlest  that  writ,  with  the  return 
^  thereof,  shaft  be  offered  before  the  sai^  justice  to  be  filed^  at  the 
^  time  of  putting  it  in."^  If  a  defendant  be  arrested  by  process  of 
the  Kjng's  Bench,  and  removed  by  habeas  corpus  to  the  Common 
Pleas,  he  may  put  in  and  justify  bail  in  either  court.^^ 

The  bail  upon  a  habeas  corpus  are  taken  on  a  hail^piece,  which  is 
annexed  to  tne  writ  and  return,  setting  forth,  in  the  KingVBench, 
that  the  defendant  is  delivered  to  bail  upon  a  habeas  corpus^  at  the 
*5uit  of  the  plaintiff  or  plaintiffs  in  iheplaint  ^  in  which  respect  [*410] 
it  differs  from  the  bail-piece  upon  a  cqn  corpus :  In  the  Common 
Pleas',  the  bail-piece  contaixls  a  short  statement  or  abstract  of  the 

I  *         I    III   ■    ■  .  m 

•  ILaiie&4.  49.  R.H.  SJMT.n.  K.B.  R.  M.  1654.  §  ;i,  li.  JfL  H.  UhUCar.U. 

ItM.  1649.  rvj'.  2B.M.1664.§11  C.P.  C.  P.    * 

iSalk.  98. 102.  f  ILH.  10  W.m.  and  Me  R.M.  1651. 

b  19  Geo.  UL  o.  70.  R.  £.  29  Car.  Ih  K.  a      • 

e  1  Str.  49.  K  1  Boa.  k  Pal  311.  JhUe,  270.  362. 

41  Lil.  P.  U.  252.  I1R.T.  8  W.m.  r^.X^h  K.B»  ani 

.   vRRlO.   W.m.   (a.)  K.  B.  and  lee  Wf  ^»pqidt  Qhap- XV.  ^16wfc«» 

R.ltl664;|».  fc»,  ^Jt  JM.  rej.S.  ^^ 
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Aofteof  0M]Mf,  with  the  names  and  additions  of  the  bail,  and  the  sum 
sworn  lo  \  and  in  that  oourt,-  it  is  filled  up  by  the  clerk  of  the  dockets, 
who  attends  one  of  the  ju<kes  to  put  in  the  bail,  and  to  render  the 
principal,  if  necessary/  Where  cwnawa  bail  are  sufficient,  the  bail» 
pie(e  should  be  filled  up,  annexed  to  the  hahiuts  cwff^  and  retorn^ 
and  filed  by  the  defendant's  attorney  at  a  judge's  chambers,  witkm 
the  time  allowed  by  the  rtile>  Where  vpteuA  bail  are  required,  tbef 
may  be  pi}t  in  at  any  time  pendmg  the  rule,  before  a  jud^e  in  towta, 
commissioner*in  the  country,  cur  judge  of  assize  in  his  cux^uit:^  and 
they  are  either  ahsolult  or  At  hmt  tsse^  as  upon  a  cm  corpwfi  The 
recognizance  of  bail,  in  the  Kind's  Bench,  is  general,  that  if  the  de- 
fendant be  condenmed  at  the  suit  of  the  plaintiff  (or  plaintifi5)m  tie 
plaint^  he  shall  satisfy  |he  costs  and  condemnation,  or  render  himself 
to  the  custody  of  the  marshal :  but  in  the  Common  Pleas,  it  is  taken 
in  a  penally  or  sum  certain,  being  double  the  amount  of  the  sum 
sworn  to,  upon  condition  that  the  defendant  do  %ppear  to  a  new 
original^  to  be  filed  within  two  terms ;  and  that  if  he  be  condemned 
in  me  action,  he  shall  pay  the  condemnation  money,  or  render  himsetf 
a  prisoner  to  the  Fleet:  and  in  that  court,  on  a  removal  by  habeas 
tiffpus^  the  original  should  it  seems  be  shewn,  upon  tendering  the 
declaration,  if. insisted  on;  and  agree  in  the  nature  of  the  action,  the 
«im  in  demand,  and  thexount^,  otherwise  the  bail  are  not  liable.^ 

When  spi&cial  bail  are  put  in' upon  a  habeas  corpus^  notice  thereof 
sliould  be  given  in  writing,  before  the  expiration  of  the  rule,  tojthe 
plaintiff's  attorney  f  who  is  allowed  twenty  eight  days  in  the  Kin^s 
Bench,  or  in  the  Common  Pleas  hoenhf  days,<^  afler  they  are  fxit  m, 
to  ^cept  to  them :  and  if  he  do  not  except  to  them  for  msufficieDcy 
within  that  time,  the  bail-piece  should  be  filed  by  the  defendant's  at- 
tomey,  within /our  dajrs  after.''  If  the  bail  in  an  inferior  court  offer 
^^41 1]  to  become  bail  in  the  action  in  the  King's  ^nch^  the  plain^ 
m  in  general  compellable  to  take  them ;  because  he  might,  but  did 
not  except  to  them  below :  But  it  is  otherwise,  where  a  cause  comes 
hither  out  of  London;  for  the  sufficiency  of  the  bail  there  is  at  the  . 
peril  of  the  clerk,  and  hfe  is  responsible  to  the  plaintiff;  so  that  the 
plaintiff  had  not  the  liberty  of  excepting  to  them;  and  the  derk  is 
not  reS{)onsible,  if  they  be  deficient,  in  this  court,  though  h^  was  in 
LfmAm} 

If  the  plaintiff  be  dissatisfied  with  the  bail  put  in  by  the  defendant, 
he  should  obtain  a  rule  or  order  from  a  judge,  for  be^er  bail,  iriiich 
will  entitle  him  to  a  procedendo^  unless  they  arc  perfected  in 
days  after  service  of  the  rule  :^  and  thereupon  the  $ame  or  di^ 


ball  must  justify,  (as  in  other  cases,^  within  the  four  days,  if  the  rule 
be  served  in  term;  but  if  served  in  vacation^  it  is  sufficient  for  the 
defendant  to  give  notice,  within  the  time  allowed  by  the  rule,  of  aa 

•  Imp.  G,  r'.  904.  709.  g  K.M.  1654.  §11.R.  H.  15kl4  Csr.D* 
b  New  Gaide.  K.  B.  WO,  61.  C.  P. 

•  R.T.8.W:ni.fw.S.  §tK.B.  hR.M.  1664  ^8.aM.   IBCSar.ILirf 
dR.M.  1664.  §7.8.  K.B.  R.M.  1664.    ii«t0(6>  I  diOk.  98.  |C.B.  R.M-1664.  §1>* 

%  11.  R  H.  13, 14.  ear.  11.  C.P,  An^^VTI.    R.  R  IS  A*  14  Cor.a  C.P. 
e«.M.  1^64.  §  IS.  C.  P.      ^  ilSiak.  97. 
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intended  justification  on  the  first  day  of  the  ensuing  teim.*  The 
court  of  King^s  Bench,  we  have  seen,^  will  not  give  time  to  correct  a 
misnomer  in  the  notice  of  justification  of  bail ;  and  it  is  a  rule  in  diat 
court,  not  to  allow  time  for  justifying  bail  on  a  habeas  corpus^  on  ac- 
count of  the  delay.*  Where  the  rule  for  better  bail  was  served  on 
the  14th  of  Jamcary,  and  the  bail  did  not  justify  until  the  19tb,  the 
court  held,  that  tne  plaintiff's  procedendo  was  regular:^  But  where 
the  rule  expired  in  vacation,  a  render  on  the  first  day  of  tbe  ensuidg 
term  sedente  curia  was  deemed  good ;  though  notice  were  not  gi][en 
till  afterwards  on  the  same  day,  and  after  a  writ  of  procedendo  had 
issued  to  an  inferior  court,  where  the  cause  originated*^ 

The  bail  upon  a  habeas  corpus  are  liable  to  all  the  actions  men- 
tioned in  the  return  of  it,  wherein  the  plaintifi*or  plaintiffs  shall  declare 
within  two  terms/  But  this  must  be  understooa  of  the  bail  upon  a 
habeas  corpus  before  declaration ;  for  it  is  said,  that  if  the  plaintiff 
have  declared  before  the  habeas  corpus  delivered,  in  one  action  which* 
requires  special  bail,  and  in  another  wherein  common  bail  is  sufiicient, 
*the  bail  shall  be  special  only  as  to  that  action  which  requires  [Hi  2] 
special  bail,  and  common  to  theother.s  On  a  removal  after  declara- 
tion, special  bail  are  liable,  though  the  plaintiff  declare  in  a  different 
icind  of  action  in  the  couit  above,  so  ap  it  be  for  the  same  caused 

If  bail  be  not  put  in  and  perfected  in  due  time,  a  procedendo  may 
be  awarded  :^  which  is  a  judicial  writ,  directed  to  the  judges  of  the 
inferior  court,  commanding  them  to  proceed  in  the  c^use,"^  notwith* 
standing  the  writ  before  delivered  to  them.  The  procedendo  re- 
moves the  suspension  created  by  the  certiorari^  or  habeas  corpus  ^  and 
this  writ  may  also  be  awarded,  where  it  appears  upon  the  return  of 
the  Iiabeas  corpus^  that  the  court  above  cannot  administer  the  same 
justice  to  the  parties  as  the  court  6eforo ;  as  in  the  cases  beforemeiv* 
tioned,""  where  an  action  is  brought  in  London^  for  calling  a  woman 
whore  ;  or  upon  a  custom  or  bye  law,  which  is  only  suable  in  the 
inferior  court.  So  where  a  habeas  corpus  was  brought  after  inter* 
locutory  and  before  final  jufjgqient  in  an  inferior  court,  and  the  de- 
fendant died  before  the  return  of  it,  a  procedendo  was  awarded :  be- 
cause, by  the  8  &  9  W.  III.  c.  1 1.  the  plaintiff  may  have  a  scire  facias 
against  the  executors,  and  proceed  to  judgment,  which  he  Cannot 
have  in  another  court ;  and  by  this  means  he  would  be  deprived 
of  the  effect  of  his  judgment,  which  would  be  unreasonable."*  So 
where  an  action  was  brought  in  the  sheriff's  court  of  London^  asBiinst 
two  partners,  and  one  of  them  brought  a  habeas  corpus^  and  put 
in  bail  for  himself  onl; ,  a  procedendo  was  granted :  for  otherwise  the 
plainiiif  would  have  been  disabled  from  going  on  in  either  court.* 
But  the  plaintiff  in  an  inferior  court,  from  whiqn  a  cause  is  removed 
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Sy  habeas  corpus^  is  not  entitled  to  a  procedendo^  after  render  of  the 
efendant)  and  notice  of  such  render ;  although  the  render  be  made 
after  the  day  on  which  the  rule  for  belter  bail  expires  :*  And  apro- 
cedmdo  cannot  issue  after  service  of  the  rule  for  the  allowance  of 
tail,  on  the  ground  that  the  plaintiff  was  called  by  a  wrong  name  in 
the  notice  of  bail  j  but  the  rule  for  the  allowance  should  be  first  set 
^ide.^ 

.[*413]  In  causes  removed  from  the  Mayor's  court  of  London^  the 
court  above  will  allow  the  validity  of  the  custom  or  bye  law,  upon 
whtch  the  action  is  founded,  to  be  discussed  in  a  summary  way,  upon 
the  return  of  the  certiorari  or  habeas  corpus,  and  before  it  is  filed :'  but 
where  an  action  was  brought  in  that  court,  and  the  defendant,  who 
was  an  attorney  of  the  King's  Bench,  sued  out  a  writ  of  privileee,  a 
procedendo  was  awarded,  without  prejudice  to  the  defendant's  plead- 
ing his  privilege  in  the  court  below.**  So  where  a  cause  was  re  moved 
from  the  Mayor's  court  of  London  by  habeas  corpus,  to  which  a  re- 
*ttu:n  was  maae,  stating  a  custom  under  which  the  defendant  was  sued 
and  arrested,  error  being  suggested  in  the  proceedings  below,  ibr 
court  above  would  not  stay  the  procedendo  merely  on  that  grounr! ; 
but  said,  they  would  leave  the  defendant  to  his  writ  of  error*^  But 
except  in  causes  removed  froq[i  London,  the  court  above  will  not  eiUer^ 
into  the  validity  of  a  custom  or  bye  law  in  a  summary  way,  on  tht 
return  of  the  certiorari  or  habeas  corpus  ;  but  put  the  parties  to  declare 
upon  it  in  that  court,  and  demur/ 

If  a  record  be  filed  in  the  King's  Bench,  upon  a  certiorari^  it  can 
never  be  sent  back  or  remanded,  either  in  the  term  in  which  it  is  filed, 
or  any  other ;  and  that  is  plain  by  the  act  of  6  Hen.  VIII.  c,  6. 
which  enables,  this  court  to  remand  if  in  case  of  felony,  which  olhe^ 
wise  they  could  not  have  done  :«^  and  therefore  the  procedendo  must 
be  moved  for  on  the  return  of  the  certiorari,  and  before  it  is  filed: 
But  upon  a  habeas  corpus  it  is  otherwise ;  because  the  very  record 
below  is  not  returned  thereon,  and  therefore  cannot  be  filed :  conse- 
quently a  procedendo  may  be  granted  on  this  writ,  after  the  return  is 
filed ;  because  it  will  not  srnd  out  any  record  filed  in  this  court,  but 
only  takes  off  the  suspension  created  by  the  habeas  corpus^  After 
the  cause  has  been  once  remanded,  by  writ  of  procedendo,  it  cannot 
be  again  removed,  or  stayed  by  any  writ  before  judgment:*  And  if| 
after  ^fjfrocedendo  to  carry  a  criuse  back  to  an  inferior  court,  the 
plaintiflT  recover,  and  then  sue  out  a  scire  facias  against  the  hail 
below,  and  they  remove  the  proceedings  a^rainst  them  into  the  King's 
[*414l  Bench  by  habeas  crpus,  this  court  will  award  dt  procedendo  in 
the  suit  against  tne  bail> 

A  certiorari,  as  we  have  already  seen,  removes  the  record  in  a 
civil  cause  from  the  inferior  court ;  but  though  the  recoi-d  be  brought 
up  on  this  writ,  into  the  court  above,  yet  they  do  not  take  up  the 

•  16  Enst,  3S7.  JlrUe,  411.  f  2  Bur.  775 
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cause  where  the  record  leaves  off,  but  begin  the  whole  proceedings  Jk 
noruo;  for  there  is  no  continuance  from  the  inferior  to  the  superior 
court,  and  therefore  they  cannot  proceed  on  that  record  whicn  was 
'below:  and  though  a  cerriorari  removes  the  record  in  the  condition 
in  which  it  was  at  the  time  of  the  service  of  the  writ,  and  thereby 
transfers  the  same  into  the  superior  court,  yet  it  cannot  make 
the  roll  of  the  inferior  court  a  record  of  the  superior  one,  but  only 
brin^  up  the  record  from  the  inferior  to  the  superior  court  ;•  and 
nothmg  is  recorded  here  but  the  original.^  Therefore,  where  the  pro- 
ceedings in  an  inferior  court  of  record  were  removed  by  certiorari 
into  the  Common  Pleas,  and  the  question  was,  whether  tne  plaintiff 
should  declare  dc  norvo ;  it  appearing  by  the  return,  that  the  parties 
were  at  issue  in  the  court  below,  it  was  nolden  that^he  plaintiff  must 
declare  de '  novo ;®  And  on  a  certiorari  or  habeas  corpus^  the  plain- 
tiff  may  declare  in  this  cdurt,  as  he  pleases ;  and  is  not  confined  to 
the  same  species  of  action  as  he  declared  in  below.** 

So  ui^a  di  habeas  corptis^the  parties  have  no  day  in  court:  and 
as  the  record  is  not  removed  upon  this  writ  from  the  inferior  court, 
but  only  an  account  or  history  of  their  proceedings,  the  plaintiff  must 
begin  de  noroo^  and  declare  against  the  clefcndant  as  in  custody  of  the 
marshal.®  But  it  is  otherwise  where  cotiusance  is  demanded  and 
allowed ;  for  there  the  superior  court  gives  a  day  to  the  parties  in 
the  inferior  court,  and  transfers  the  roll  itself  into  that  court.  And 
the  reason  of  the  diffA-ence  is,  that  the  inferior  court  which  has  conu- 
sance being  taken  out  of  a  superior  one,  the  judges  continue  the 
cause  into  the  inferior  court,  as  into  a  court  erected  by  the  king,  and 
♦taken  out  of  the  ordinary  jurisdiction ;  and  therefore  the  pro-  [*415] 
ceedings  go  on  as  in  the  court  in  which  they  were  commenced :  but 
where  the  cause  is  taken  fronj  the  inferior  to  the  superior  court,  they 
do  not  proceed  as  in  the  same  court ;  for  it  would  be  below  the  high 
er  jurisdiction  not  to  proceed  on  it  as  res  integra^  or  to  suffer  any  con- 
tinuance to  be  made  from  a  subordinate  power  to  theirs.^ 

The  declaration  upon  a  habeas  corpy^  must  be  delivered,  if  at 
all,  before  the  end  of  the  second  term  after  putting  in  bail,  including 
the  term  in  which  it  was  put  in :»  If  the  plaintiff  do  not  declare  within 
that  tinae,  the  defendant's  attorney  is  not  bound  to  accept  a  declara- 
tion ;  though  the  plaintiff  cannot  be  non-prossed  for  want  of  it.^  And 
if  a  cause  be  removed  by  the  defendant,  by  habeas  corpaSj  oat  of  an 
inferior  court,  the  plaintiff  is  not  bound  to  declare  in  the  court  above, 
if  he  has  taken  no  other  steps  than  compelling  the  defendant  to  put  in 
and  justify  bail  there.'  On  the  removal  of  a  cause  by  habeas  corpus^ 
put    of   the   courts    of   Canierburif^   Souihamipion^   null^   Litchfield^ 
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or  Poo/,  which  are  counties  where  the  judges  of  nisi  pAus  seidoffl 
come,  if  the  action  be  transitory,  the  venue  must  be  laid  in  the  county 
of  Kent,  Simthampttm,  York,  Strafford,  or  Dorset,  where  the  towii 
and  county  lies.*  And  on  a  habeas  corpus  returnable  in  Michadr, 
mas  or  Easter  term,  if  the  declaration  be  delivered  before  the  third 
return,  the  defendant  is  not  entitled  to  an  imparlance.^  So  when  a 
defendant  removes  *the  cause  by  habeas  corpus  from  an  inferior 
court,  and  the  plaintiff  does  not  declare  until  the  next  term,  an  irn- 
parlance  is  not  allowed ;  for  such  removals  being  in  general  consi-  • 
dered  as  dilatory,  it  would  only  be  adding  to  the  delay,  if  an  imparl- 
ance were  granted.^ 

If  a  plaint  be  levied  in  an  inferior  court,  witliin  six  years  after  the 
cause  (H  action  arose,  and  then  it  be  removed  intq  the  King^s  Bench 
by  habeas  corpus.0nd  the  plaintiff  declare  here  de  novo,  and  the  de- 
[*416]  fendant  plead  the  statute  of  limitations,  the  plaintiff,  we  have 
Been,*  may  replyj  and  shew  the  plaint  in  the  inferior  court,  and  that 
will  be  sujBScient  to  avoid  the  statute*  And  it  is  a  rule,  that  upon  a 
cause  removed  by  habeas  corpus  out  of  an  inferior  court,  having  juris- 
diction of  the  cause,  if  judgment  be  given  for  the  plaintiff  the  costs 
below  are  to  be  considered  and  cast  into  the  judgment ;  if  for  the  de- 
fendant, the  charges  of  putting  in  bail.*' 


When  the  inferior  court  from  which  the  cause  is  to  be  removed  is 
not  of  record,  the  means  of  removing  it,  we  may  remember,  ar6  by 
pofie,  recordari  facias  loquelam,  or  accedas  ad  curiam.  These 
writs  are  chiefly  calculated  for  the  removal  of  actions  of  repkan 
from  the  county  court,  or  court  of  some  lord  authorized  to  grant 
replevins ;  for  it  is  beneath  the  dignity  of  a  superior  court  to  proceed 
in  other  actions,  if  the  debt  or  damages  appear  to  be  nnaei  forty 
shillings ;  and  therefore  in  such  case,  if  the  cause  were  removed,  the 
court  would  remand  it  by  procedendo* 

If  a  replevin  be  sued  by^^ril  out  of  Chancery,  then  if  the  plaintiff 
or  defendant  would  remove  the  cause  out  of  the  county  court,  into  the 
King's  Bench*'  or  Common  Pleas,  he  ought  to  sue  out  a  writ  of 
pone  ,*  which  is  an  original  writ,  issuing  o\Jl  of  Chancery,  directed 
to  the  sheriff  of  the  county  where  the  replevin  is  brought ;  and  when 
returnable  in  the  JKing's  Bench,  it  commands  the  sheriff  to  ^*  before 
the  king,  on  a  general  return  day,  wheresoever,  &c.  the  plea  which  is 
in  his  county,  ov  the  king's  writ,  between  the  parties,  of  the  cattle  or 
goods  taken  and  unjustly  detained,  &c* 

The  writ  of  pone^  if  taken  out  by  the  plaintiff  in  replevin,  hath  a 
clause  in  it,*commanding  the  sheriff  to  summon  the  defendant  to  ap" 
pear  in  the  court  above  at  the  return  day,  that  he  be  then  there,  to 
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answer  the  plaintiff  thereupon.*  If  the  replevin  be  removed  by  the 
defendant,  tnen  the  pom  commands  the  sheriff,  that  he  warn  the 
♦plaintiff  to  be  there,  to  prosecute  his  plaint  thereupon  against  [*417] 
the  defendant,  if  he  shall  think  proper:^  And  by  this  means,  botn 
parties  have  a  day  in  the  coftrt  above.* 

When  the  plaint  is  in  the^ounty  court,  and  the  replevin  sued  there 
without  lorit,  then  if  the  plaintiff  or  defendant  would  remove  it,  he 
ought  to  sue  out  a  writ  of  recordari  facias,  loquelam ;  which  is  an 
original  writ,  issuing  out  of  Chancery,**  directed  to  the  sheriff  in  whose 
court  the  plaint  is  entered,®  cooimanding  him  that  in  bis  full  countv, 
he  cause  toi)e  recorded  the  plaint  which  is  in  the  same  county,  with- 
out the  king's  writ;  and  that  he  have  that  record  in  the  court  above, 
on  a  general  return  day,  under  his  seal,  and  the  seals  of  four  lawful 
knights  of  his  county,  who  were  present  at  that  recording;  and  that 
he  prefix  the  same  day  to  the  parties,  that  they  be  then  there,  to 
proceed  in  the  action.' 

And  if  a  replevin  be  sued  by  plaint  in  the  coiul  of  any  lord,  other 
than  in  the  county  court  before  the  sheriff,  then  the  recordari  has  a 
clause  therein,  commanding  the  sheriff,  that  taking  with  him  four  dis- 
creet and  lawful  knights  of  his  county,  he  go  in  his  proper  person  to 
the  court  of  the  lord ;  and  in  that  full  court,  cause  to  be  recorded  the 
plaint,  &c. :'  and  from  this  clause  in  the  writ,  it  is  called  an  accedas 
ad  curiam*^  On  this  writ  the  sheriff  must  go  in  person  to  the  lord's 
court,  and  take  with  him  four  men  of  his  county ;  but  it  is  not  ne- 
cessary dthat  tkcy  should  be  knights.^ 

The  jdamtiff  may  remove  the  plea  out  of  the  county  courts  either 
by  pone  or  recordari,  without  cause  shewn;  for  it  is  in  his  own 
delay :  but  the  defendant  cannot  remove  it  without  cause  shewn ; 
for  since  it  is  in  delay  of  the  plaintiff,  a  just  cause  ought  to  appear  on 
record  for  such  removal.'^  *  The  cause  of  removal  usually  assigned  is, 
'  that  the  sheriff  or  his  clerk  is  related  to  one  of  the  parties;'  and  the 
sheriff  cannot  return  that  the  cause  is  not  true.  But  if  either  the 
♦plaintiff  or  defendant  remove  a  suit  out  of  the  lord?s  court,  they  [^41 8] 
ought  to  shew  cause ;  because  they  should  not  oust  the  lord  of  the 
profits  of  his  jurisdiction,  without  apparent  reason  i^  'And  it  seems 
that  such  causes  were  anciently  examined  before  the  writ  was  granted, 
as  in  Chancery  they  used  to  examine  the  cause  of  action,  before  the 
granting  of  original  writs;  but  this  in  both  cases  is  now  neglected, 
and  sucn  writs  are  issued  as  a  matter  of  course.'^ 

The  writ  of  psne,  recordari,  or  accedas,  like  the  certiorari  or 
habeas  corpus,  when  delivered  to  the  sheriff  or  lord  to  whom  it  is 
directed,  mstantly  suspends  his  power ;  so  that  iC  he  afterwards  pro- 
ceed, he  is  liable  to  an  attachment,  and  the  proceedings  are  void  and 
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coram  rwnjudice.*  And  it  hai$  been  adjudged  that  the  officer  of  the 
inferior  court  cannot  refuse  paying  obedience  to  the  writ,  under 
pretence  of  not  being  paid  his  fees ;  for  he  is  obliged  to  obey  the 
writ,  and  has  a  proper  remedy  for  such/ees  as  are  due  to  him.**  On 
the  receipt  of  the  writ  therefore,  it  shou|^  be  forthwith  allowed  and 
returned  under  the  peril  of  an  attachment. 

The  return  to  the  pone  or  recordariy  &;c.  should  be  made  and 
filed  by  the  party  suing  it  out,  with  the  filacer  of  the  court  above,  in 
two  terms  after  it  is  returnable  f  or  upon  the  filacer's  certificate,  the 
cursitor  will  issue  a  procedendo:^  The  recordari  and  accedas  ai 
curiam  should  be  returned  under  the  sheriff's  seal,  and  ^e  seals  of 
foni  suitors  of  the  court :  And  it  is  a  good  return  for  the  sheriff  to 
say,  that  after  the  receipt  of  the  writ,  and  before  the  return  thereof 
no  court  was  holden ;  and  also,  that  he  required  the  lord  to  hold  his 
court,  and  he  would  not,  so  that  he  could  not  execute  the  same ;  and 
thereupon  the  justices  shall  award  a  distringas^  directed  unto  the 
sheriff,  to  distrain  the  lord  to  hold  his  court ;  and  sicui  aHas^*^  &c* 
When  the  return  is  filed,  the  cause  it  seems  cannot  afterwards 
be  remanded  {  unless  it  was  removed  from  a  court  of  ancient  de- 
mesne** 

[*419]  If  the  pant  or  recordari^  &c.  bear  date  before  the  plaint  en* 
tered  in  the  county,  yet  the  cause  is  well  removed ;  because  both  are 
the  king's  courts.**  But  if  the  cause  be  removed  out  of  the  court  of 
any  other  lord,  by  a  writ  which  bears  date  before  the  entry  of  the 
plaint,  it  is  not  good.'  The  reason  of  the  difference  is,  bediuse  the 
sheriff,  by  whom  the  county  is  held  or  farmed,  being  the  king^s  imme- 
diate deputy,  the  king  may  remove  the  replevin  out  of  the  sheriff's 
court  into  his  own,  without  shewing  cause ;  and  therefore  it  is  not 
material  whether  the  recordari  be  tested  before  the  plamt  or  not:  and 
although  the  defendant  cannot  remove  the  plaint  without  cause,  yet 
this  is  not  in  order  to  prevent  the  sheriff  from  being  ousted  of  nis 
jurisdiction,  but  that  the  plaintiff  may  not  be  delayed  without  good 
cause  shewn :  But  where  the  record  is  removed  out  of  the  lord's 
court,  which  has  a  jurisdiction  by  grant  or  prescription,  there  must 
.be  cause  shewn  for  such  removal ;  and  the  cause  will  be  absurd,  if 
the  accedas  ad  curiam  bear  date  before  the  plaint,  for  that  cannot  be 
a  cause  to  oust  the  lord  of  his  jurisdiction,  which  was  not  in  being 
at  the  time  of  the  writ  issued.** 

So  the  plaint  is  well  removed  by  certiorari^  where  it  ought  to 
have  been  hyjpone  or  recordari:^  So,  if  one  plaint  be  removedj 
where  another  ought  to  have  been ;  or  where  there  is  a  variance 
between  the  plaint  and  the  writ."*  If  the  plaintiff  has  already  declar- 
ed in  the  county  court,  yet  nothing  shall  be  removed  by  the  plam^;^ 
And  though  the  plea  be  discontinue^  in  the  county,  yet  the  plaintiff 

•  F.  N.  B.  4.  £.  g  Oilb.  Aepl.  lll« 
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or  defendant  may  remove  the  plaint  into  the  King's  Bench  or  Com- 
mon Pleas  by  recoidari,  &c.  and  he  shall  declare,  and  the  court  shall 
hold  plea,  upon  the  same  plaint." 

If  tne  writ  of  pone  or  rtcordari,  &c.  be  brought  by  the  plaintiffs  and 
the  defendant  do  not  appear,  on  or  before  tne  appearance  day  of 
the  return,  the  plaintiff,  having  previously  filed  the  writ  and  return 
with  the  filacer,^  should  give  a  rule  with  that  oflScer,  for  the  defen- 
dant to  appear,'  which  expires  in  four  days;**  and  upon  his  non- 
-appearance within  that  time,  sue  out  a  pone  per  vadios  f  upon  [420] 
which  a  summons  is  made  out,  and  served  upon  the  defendant :  and  if 
he  do  not  appear,  the  plaintiff,  on  the  return  of  m7u7,  should  sue  out  a 
dkiringas/  and  afterwards,  if  necessary,  an  alias  or  pluries  dis^ 
iringas^  upon  which  issues  are  levied,  from  time  to  time,  until  the 
defendant  appear,  when  he  must  pay  the  costs  of  the  different  writs  :^ 
or  if  nulla  bona  be  returned,  the  plaintiff  may  have  a  -capias^  and 
process  of  outlawry.  If  the  cause  be  removed  by  the  defendant  by 
pone,  and  the  plaintiff  appear,  but  the  defendant  make  default,  a  dis- 
tfingasis  the  first  process  for  compelling  his  appearance ;'  and  on 
milla  bona  returned,  a  capias  may  be  issued.*'  The  appearance  of 
the  defendant  is  entered  with  the  filacer ;''  after  which  the  next  step 
is  for  the  plaintiff  to  declare  :  And  though  he  has  already  declared 
in  the  inferior  court,  yet  as  nothing  is  removed  but  the  plaint,  he 
mu/st  declare  de  novo  in  the  court  above.'  But  the  declaration,  in 
the  Common  Pleas,  should  regularly  be  delivered  before  the  end  of 
the  second  term  after  the  return  of  the  recordari^  Sec*  unless  the. 
plaintiff  has  obtained  a  rule  for  time  to  declare,  which  it  seems  he 
may  do  iu  replevin  as  well  as  in  other  actions  ;*"  and  if  it  be  not 
delivered  until  the  third  term,  the  court  will  set^Haside  for  irregu- 
larity." 

When  the  writ  of  pone  or  recordarl,  &c.  is  brought  by  the  ck/cn- 
iant,  he  should  file  it  and  the  return  with  the  filacer;  and  having 
entered  his  appearance,  give  a  rule  for  the  plaintiff  to  declare,®  witn 
the  master  in  the  King's  Bench,  or  filacer  in  the  Common  Pleas : 
and  if  the  return  be  filed  on  or  before  the  appearance  day,  there  is 
no  occasion  to  demand  a  declaration  in  writing  f  but  otherwise  a 
written  demand  is  necessary.**  The  rule  to  declare  may  be  given,  in 
*the  King's  Bench,  within  fourteen  days,""  or  in  the  Common  [421] 
Pleas  witnin/oMr  days,'  after  the  end  of  the  term,  and  served  on  any 
day  before  the  time  in  the  rule  has  expired  ;  and  the  plaintiff,  in  the 

a  id,  ibid.  the  defendant's  n]>pearanco,  on  the  removal 

V  Barnes,  2S2.  of  a  cause  by  the  plain liff^  by  accedaa  ad 
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King's  Bench,  must  declare  within  four  days  after  such  service.* 
The  same  mode  of  proceeding  may  be  adopted,  to  compel  the  plaintiff 
to  declare,  Where  ne  neglects  to  do  so,  after  havine  sued  out  and 
filed  the  writ  of  recordarii  &c. :  And  if  he  do  not  declare  within  the 
time  limited  by  the  rule,  or  obtain  a  rule  for  time  to  declare,  the  de- 
fendant may  sign  a  judgment  of  nonpros^  upon  which  he  is  entitled 
to  costs  f  and  m  rqplevin^  he  may  sue  out  a  writ  of  retamo  habendo, 
or,  if  the  distress  was  for  rent,  proceed  to  execute  a  writ  of  inquiry, 
on  the  statute  17  Car.  II.  c,  7.  If  the  ^arty  suing  out  a  recardari^ 
£lc.  do  not  get  it  returned  and  filed  withm  two  terms,  the  other  party 
should  apply  to  the  filacer,  for  a  certificate  that  the  same  is  not 
returned  and  filed ;  which  will  be  a  sufScient  warrant  for  the  cursitdr 
to  make  out  a  writ  of  procedendo^  for  remanding  the  cause  to  the 
inferior  court  :*  Or  if  either  party,  having  sued  out  a  recordari^  &c. 
neglect  to  file  it,  the  other  party,  for  the  sake  of  expedition,  majr, 
without  waiting  till  the  .end  of  the  second  term,  sue  out  another  writ 
of  the  same  nature,  and  get  it  returned  and  filed,  for  removing  the 
proceedings  into  the  court  above. 

After  the  plaintifi'has  declared,  he  should  give  a  iple  for  the  de- 
fendant to  avow  or  make  cognizance ;  and,  in  the  Common  Pleas,  if 
the  writ  by  which  a  cause  is  removed,  be  returnable  on  the  first  re- 
turn of  the  term,  and  the  plaintifi*  do  not  declare  within  fiur  days 
before  the  end  of  that  term,  the  defendant  is  entided  to  an  impa^ 
lance,  though  he  has  not  appeared  within  the  term.*  The  subsequent 
•proceedings  are  similar  to  those  in  common  cases. 


altEait,18.i. 
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Or  THE  DECLARATION- 


OAVING  stated  in  the  preceding  chapters,  the  various  means  of 
bringing  the  defendant  into  court,  when  at  large,  in  actbns  com* 
menccd  by  original  writ,  or  by  bill  of  Middlesex  or  latitaij  in  the 
King's  Bench,  or  aqnag  quare  clausum  frtg^t^  &c.  in  the  Common 
Pleas^and  also  whatever  is  peculiar  to  the  proceedings  by  or  against 
nttormes  and  qffkers,  who  are  supposed  to  be  already  in  court,  and 
prisimers  in  actual  custody  of  tne  sheriff^  &c«  or  of  the  marshal  of 
the  Kiog^s  Bench  or  warden  of  the  Fleet  prison,  with  the  removal  of 
causes  from  inferior  courts,  I  shall,  in  the  present  chapter,  treat  of 
the  deoiaration  m  ordinary  cases;  where  the  defendant,  having  been 
arrested  upon  or  served  with  process,  either  appears  and  puts  in . 
and  perfects  special  bail,  when  necessary,  or  files  common  oail,  or 
an  appearance  is  entered  or  common  bailfiled  for  him  by  die  plain- 
tiff) according  to  the  statutes** 

The  declaration  is  a  specification,  in  legal  form,  of  the  circumstan- 
ces which  constitute  the  cause  of  action ;  and  in  actions  by  original^ 
IS  an  exposition  of  the  writ,  with  the  addition  of  time,  place,  and  other 
circumstances  :^  And  it  is  either  in  chief,  or  by  the  bye*  A  declaration 
m  chief  is  at  the  suit  of  the  same  plaintiff,  for  the  principal  cause  of 
action,  or  that  for  which  the  writ  was  sued  out;  A  declaration  bv  the 

Sfe  is  at  the  suit  of  a  different  plaintiff,  or  of  the  same  plaintiff  for  a 
iffereni  cause  of  action. 
••  The  plaintiff  can  in  no  case  declare  against  the  defendant,  until 
the  return  day  of  the  writ:  and, except  against  attomus  or  prison^ 
4ff,  the  declaration  cannot  be  delivered  or  filed  absohu^^  until 
*the  defendant  has  appeared,  and  put  in  and  perfected  special  [^433] 
bail,  when  necessary, .or  filed  common  bail,  or  an  ap|)earance  has 
been  entered  or  common  bail  filed  for  him  by  the  plaintifl^  according 
to  the  statutes.  But  when  the  defendant  has  been  arrested  upon,  or 
served  with  a  copy  of  process  against  his  person,  the  plaintiff  ma^ 
cleclare  de  bene  esscj  or  conditiaimbf^   on  the  return  of  the  wnt, 

•  ltGeaL«.».^].alteredbT6Gean.       bCci.Iit303.  cndieeCUt^oaFtosdbb 
«.97.  4SQe(KlIl.  e.lS4.  §3.  SlOca  IIL    lY.M. 
e.  1S4. 4  3.  Ante,  131^  %  W.  139. 967, 8L 
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before  the  defendant  has  a[^ared,  or  put  in  and  perfected  special 
bail,  &c. :  And  the  declaration,  #r  copy  of  the  bill,  i&  usually  deli- 
vered before  appearance,  in  actions  against  attomUs  and  officers  of 
the  court  of  King^s  Bench,  and  prisoners  in  actual  custody  of  the 
sheriff,  marshal  or  warden.  Where  there  are  several  defendaDts, 
against  whom  it  is  intended  to  proceed  jointly,  the  plaintiff  cannot  d^ 
clare  until  they  are  all  in  court ;  and  where  bailabk  process  is«taiken 
out  against  several  defendants,  the  plaintiff  cannot  declaqp  against 
them  severally :  but  it  is  otherwise,  where  the  process  is  not  btMkU; 
for  in  that  case,  we  have  seen,*  the  plaintiff  is  allowed  to  join ybur  de- 
fendants, for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  them  severally ;  and  if  they  do  not  appear,  he  may  bring 
them  into  court,  by  entering  an  appearance,  or  filing  common  bail 
for  them,  according  to  the  statute. 

Inactions  by  biuin  the  King^s  Bench,  if  the  defendant  appeared 
personally  at  the  return  of  the  writ,  the  plaintiff  was.  anciently  ob- 
liged to  declare  against  him  within  three  days  />  or  if  he  appeared 
•  by  attorney,  the  plaintiff  must  have  declared  before  the  end  of  the 
lerm.*  Afterwards,  the .  time  for  declaring  was  extended ;  and  a 
rule  was  made  by  Co/ce,  Ch«  J.  and  the  court,  in  the  reign  of  Jama 
the  first,  that  the  plaintiff  ought  to  declare  the  same  term^  or  die 
term  after  bail  was  filed  f  and  in  a  subsequent  case,  the  com^  of 
the  court  was  certified  by  the  secondary  and  clerks  to  be,  mat  no 
declaration  should  be  taken  upon  any  bail,  but  within  thru  kmi 
after  the  bail  filed ;  and  it  was  said  that .  Lonl  Ch.  J.  Popham  and 
the  court,  in  his  time,  made  an  express  order  accordingly;  for  before 
th^fi  the  usage  was  often  otherwise :  and  the  court  in  that  c«^  held 
it  to  be  a  very  good  course,  and  that  it  should  not  be  altered.^  In 
the  case  of  prisoners^  the  plaintiff,  agreeably  lo  this  practice,  was 
f *424]  allowed  thru  terms  after  the  arrest,  to  remove  tne  defendant, 
u  order  to  charge  him  with  a  declaration.^  At  length,  by  the  statute 
IS  Car.  II.  Stat.  9.  c.  2.  &  3.  the  time  for  declaring  upon  a  bill  of 
Middlesex  or  latitat^  in  the  £jng^s  Bench,  was  limitea  to  the  end 
of  the  next  term  after  the  defendant's  appearance ;  and  a  rule  was 
made  by  Hale,  Ch.  J.  that  the  court  would  discharge  prisoners  on 
common  bail,  in  two  terms :«  and  in  the  time  of  UoU,  Ch.  J*  the 
course  of  the  court  was,  that  if  a  declaration  were  not  delivered  on 
or  before  the  last  day  of  the  second  term,  sedente  curid,  the  defen- 
dant might  sign  a  nan  pros  ;  and  if  he  did  not  immediately  sign  iti 
though  he  might  afterwards  receive  a  declaration,  yet  he  was  nol 
compellable  to  do  so,  but  he  might  well  refuse  it  :^  and  accordingly* 
as  the  practice  of  the  court  then  stood,  if  the  declaration  was  tend^ 
at  any  time  after  the  end  of  the  second  term,  and  before  the  wow 
|iro»  was  signed,  the  defendant  was  not  bound  to  accept  it,  but  mkbt 
sign  his  nonpros  at  any  time  after  the  end  of  the  second  term.'  Bat 
khavbgbeen  the  oiNbion  of  Mr.  Justice  fiii//er,  that  by  die  gene: 
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1^1  rules  of  law,  a  plaintiff  must  declare  against  a  defendant  within 
tmehi  months  after  the  retom  of  th#writ,  though,  by  the  rules  of  th^ 
court,  if  he  do  not  deliver  bis  declaration  within  two  Urtns^  the  de- 
fendant may  si^  a  judgment  of  turn  fro$  ;*  it  is  now  settled,  agreea- 
bly to  that  opihion,  that  unless  he  talce  advantage  of  the  plaintiff 's 
neglect,  by  signfaig  a  judgment  of  non  pros^  the  plaintiff  may  deliver 
his  declaration,  at  anytime  within  a  year  n^xt  after  the  return  of  the 
writ.'^     ■ 

In  the  Common  Pleas,  or  in  actions  by  oripnal  in  the  King^s 
Bench,  when  the  proceedings  were  on  Umas  at  the  bar  of  the  court, 
the  plaintiff  was  anciently  demandable  on  the  defendant's  appear- 
ance ;  and  if  he  did  not  appear,  or  would  not  count  against  him,  he 
might  have  been  immediately  nonsuited.*  But  the  parties  by  con- 
sent,  might  have  obtained  a  day  before  declaration,  which  was  called 
a  dit8  daku  prect  partmm  ^  for  the  consent  of  the,  defendant 
^exempted  the  plaintm  from  the  necessity  of  declaring  imme-  [*425] 
diately*  In  that  case,  if  the  defendant  had  made  default  at  the  day 
given,  since  there  was  no  declaration,  the  plaintiff  could  not  have  had 
judgment,  but  was  obliged  to  bring  him  in  again  by  process  f  for 
none  could  have  judgment,  but  upon  complaint  exhibited  a^inst  the 
defendant  whilst  in  court*  But  after  declaration,  if  the  defendant 
had  made  default,  judgment  was  given  aeainst  him ;  because  having 
deserted  the  court,  he  ceased  to  oppose  the  plaintiff's  demand,  andso 
submitted  that  the  court  should  give  judgment/ 

In  process  of  time,  when  the  proceedbgs  were  no  longer  ort  tmufy 
but  the  defendant  was  at  liberty  to  appear  by  attorney,  the  defend- 
ant cotHd  not  have  nonsuited  the  plaintiff  in  the  Common  Pleas,  or  by 
original  in  the  King's  Bench,  witnout  giving  a  rule  to  declare,  and 
calling  for  a  declaration.  If  the  writ  were  returnable  in  Jive  weeks 
of  Easter^  or  on  the  last  return  of  any  term,  the  defendant,  having 
given  a  rule,  and  called  for  a  declaration,  might  have  entered  a  non- 
suit, if  it  were  not  delivered  four  days  or  more  before  the  essoin-day 
of  the  ensuing  term:'  and  if  the  writ  were  returnable  on  any  other 
return,  the  defendant,  having  in  like  manner  riven  a  rule,  and  called 
for  a  declaration,  mieht  it  seems  have  entered  a  nonsuit,  if  it  were 
not  delivered  some  time  during  the  same  term.*  But  if  tlic  defendant 
had  appeared  the  first  term,  and  given  no  rule  to  declare,  the  de- 
fendant's attorney  might  have  been  compelled  to  accept  a  declaration 
the  second  term,  with  an  .imparlance  -,  and  the  declaration  might 
*have  been  entered  as  of  that  term,  with  an  imparlance  over  to  the 
next,  or  in  the  first  term  with  an  incipitur^  as  the  case  required.*  In 
such  case  however,  if  die  plaintiff  had  not  declared  the  second  term, 
a  nonsuit  might  have  been  entered  at  the  end  of  that  term,  upon  a 
continuance  over  by  dies  datus,  but  not  the  third  lime  or  after."* 

•  «Daffif.^Ea«.ll2.  ^^?^^^^  ^'^'^  **""•  ^  ''*   * 
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At  length  it  fras  settled,  agreeably  to  the  statute  IS  Car.  It*  stau  3* 
c*  2.  §  3.  that  upon  all  process  rettunable  the  first  or  any  other  letura 
in  any  term,  the  plaintiff  shall  have  liberty,  to  the  end  of  the  neit 
£*426]  ensuinjB;  term,  to  deliver  his  declaration  to  the  defendant's  at- 
torney, or  leave  the  same  in  the  office :  and  the  defendant's  attomej 
havini^  entered  his  appearance  with  the  proper  officer,  as  of  that  tens 
in  which  the  process  is  returnable,  and,  m  the  Common  Pleas,  given  a  • 
rule  to  declare  in  the  proper  office,  at  the  end  of  the  ensuing  term,  or 
inybur  days  after  the  end  thereof,  and  called  on  the  plaintiff 's  att(x^ 
ney  or  clerk  in  cpurt,  if  he  can  be  found ;  the  defendant  may,  at  anj 
time  in  the  vacation  of  such  ensuing  term,  after  the  rule  for  declaring 
is  out,  sign  his  non  pros  for  want  of  a  declaration,  and  not  afie^ 
wards:  and  .the  plaintiff  shall  not,  without  leave  of  the  court,  have 
any  longer  time  to  declare,  other  than  the  time  to  be  limited  by  the 
defendant's  rule/  But  if  the  plaintiff  be  not  called*  upon  by  rule  to 
declare,  he  hath  all  the  vacation  of  the  second  term  to  declare  iD>  If 
the  plaintiff  do  not  declare  in  that  time,  or  obtain  a  rule  for  time  to 
declare,  his  cause  is  out  of  court ;  and  if  he  afterwards  declare,  the 
court  will  set  aside  the  declaration  for  irregularity.®  So,  where  a  writ 
wasr  returnable  the  last  return  of  TriniH/  term,  and  an  appearance 
bein^  entered,  the  plaintiff  proceeded  no  further,  nor  obtamedarule 
for  tune  to  declare,  upon  which  the  defendant  m  Hilary  term,  being 
the  third  term  after  tne  return  of  the  writ,  gave  the  plaintiff  a  rule  \» 
declare,  and  for  want  of  a  declaration  signed  Judgment  of  non  prof ; 
the  court  of  Common  Pleas  held  it  to  be  irregular,  because  the  plain- 
tiff by  his  own  default  was  out  of  court  at  the  end  of  the  second.t^m, 
and  me  defendant  therefore  could  not  rule  him  to  declare  b«t  at  the 
end  of  that  term,  or  within  four  days  after  :*■  And  where  one  of  two 
defendants  having  been  holden  to  bail  in  Trmity  term,  the  plaintiff 
proceeded  to  outlawry  against  the  other,  and  delivered  a  declaration 
against  the  former  on  the  first  day  of  EasUr  term  following,  not  ^ 
having  obtained  a  rule  for  time  to  declare,  it  w^s  holden  that  the' 
cause  was  out  of  court,  and  the  bail  entitled  to  an  exaiuretur.* 

When  a  defendant  is  outlawed  before  judgment,  the  original  is 
determined,  so  that  the  plaintiff  cannot  declare  thereon  while  the 
outlawry  remains  in  force,  but  is  put  to  a  new  action  :*"  And  if  two 
defendants  are  jointly  sued,  and  one  appears,  and  the  other  makes 
[*427]  default  and  is  outlawed,  he  who  appears  shall  be  charged  with 
thewhole.^  But  if  a  defendant  be  outlawed,  and  he  reverse  the  out* 
lawry  and  give  bail,  as  he  ought,  the  plaintiff  may  declare  against  him 
withm  two  terms  after  the  outlawry  is  reversed ;  and  if  he  do  not  de- 
clare within  that  time,  the  declaration  may  be  refiised,  but  the  plain- 
tiff shall  not  be  non-prossed  :•»  And  it  seems,  that  after  the  revereal  of 
an  outlawry,  the  plaintiff  has  his  election  either  to  declare  upon  the 
first  original,  or  to  sue  out  a  new  one.*     In  declaring  against  A  upon 

A  R.  H.  9  Ann.  rM^.  lU.  C.  P.  and  tee  R.       •  «  New  Rep.  C  P.  404 
M.  10  Geo.  U.  refr.£(b),  K.  B.  f  Cro.  Eliz.  70a  W.  Jon.  4«. 
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a  joint  contnct  W  A  and  B,  iris  not  Aiough  to  alledge  t^ftt  B  was 
in  dtfi  manner  ouUaired,  without  adding  that  he  was  outlawed  in  A«tf 
auU  ^  But  an  allention  that  a  co-defendant  was  outlawed  by  dae 
conrseof  law,  at  the  suit  of  the  plaintiff,  in  this  pha  and  suiij  is  suffi- 
cient, widiout  a  proiU  paki  per  recordim^* 

In  the  Common  Pleas,  the  course  of  the  court  is,  that  although  the  . 
ioriginal  be  laid  in  London^  for  expediting  the  outlawry,  jet  when  the 
defendant  comes  in,  the  pbinliff  may  declare  aeainst  him  in  any  other 
county,  be  the  action  local  or  transitory  :^  And  where  a  writ  of  cajncw 
quare  daumm  fr^  .was  issued  against  two  defendants^  with  an 
ac  etiam  in  deht^  upon  which  <Hie  of  them  was  arrested  and  put  in 
.  bail,  and  the  plaintiff  proceeded  to  outlawry  against  the  other  de* 
fendant,on  an  origmal  writ  issued  against  both,  and  afterwards  de- 
clared against  the  former  defendant  only,  alled^g  that  he  was  out- 
lawed in  that  suit ;  the  court,  upon  reference  to  its  (^cers,  held  that 
these  proceedings  were  regular,  and  would  not  set  aside  the  declara- 
tion ^  observing  that  it  was  founded  en  the  original,  on  which  one  of 
the  defendants  was  outlawed ;  and  with  respect  to  the  writ  with  the 
ac  eltom,  on  which  the  other  defendant  was  arrested  and  put  in  bail,' 
that  writ  was  issued  only  for  the  purpose  of  bringing  him  into  court, 
and  having  so  done,  it  had  answerea  its  purpose ;  and  that  when  a 
<lefendant  is  in  court,  the  plaintiff  may  declare  against  him  for  any 
cause  of  action  he  may  tnink  proper.^  In  a  subsequent  case,  they 
would  not  entertain  amotion  made  on  behalf  of  a  defendant  who 
had  been  arrested  and  was  in  court  by  his  bail,  which  went  to  im- 
peach an  outlawry  against  another  defendant,  who  was  not  before 
^the  cQurt/  The  defendant  in  this  court  shall  have  his  costs,  r*43B] 
to  be  taxed  by  the  prodionotaries,  if  the  plaintiff  do  not  proceed  with- 
in iiDO  terms  next  aifter  notice  of  the  reversal  of  the  outlawry •' 

If  the  plaintiff  be  not  ready  to  declare,  before  the  end  of  the  next 
term  after  the  return  of  the'  process,  he  may  obtain  a  side-bar  or 
treasury  rule  from  the  clerk  of  the  rules  in  the  King's  Bench,  or  one 
of  the  secondaries  in  the  Common  Pleas,  for  time  to  declare,^  until 
the  first  day  of  the  ensuing  term ;  a  copy  of  which  rule  should  be 
served  on  the  defendant's  attorney,  or  stuck  up  in  the  King's  Bench 
or  ppothonotaries' office,  if  the  defendant  have  not  appeared :  Anemia 
the  Common  Pleas,  there  is  no  difference  in  this  respect,  between  a 
rule  for  time  to  declare  in  replevin,  and  in  other  actions.*  This  rule 
cannot  in  general  be  had,  where  the  defendant  is  a  prisoner^  But 
"where,  on  a  writ  against  three,  one  was  arrested  and  lay  in  gaol,  and 
the  other  two  absconded,  the  court  refused  to  discharge  the  pri%oner  ^ 
aaying  that  he  must  appear  for  all,  or  lie  in  eaol  till  the  other  two 
were  outlawed*'  In  such  case  however,  the  plaintiff  must  move  the 
court,  or  apoly  to  a  judge,  for  time  to  declare  against  the  prisoner, 
until  the  outlawry  or  appearance  of  the  other  defendants :™  and  shew 

•  3  Eait,  144  bat  we  Co.  Lit  US.  b,  3St.6.       k  Append.  Chtp.  XVI.  §  1. 
h  7  F4ut.  Sa  i  STaant  3S.  Anie,43Q. 
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that  lie  ia  usid^  all  due  dil^Jnce  in  procfieding.9^aibit  tiiCHU  if 4r 
plaintiff  be  still  unpreparec^  he  maj.  obtain  rues  for /iidkr  tine  to 
declare,  firom  the  bc^nning  to  the  end  of  the  term,  and  from  tk 
end  of  one  term  to  the  beginning  of  another,  abemately,  as  oAmai 
may  be  necessary.  But  after  several  ndes  have  been  obtained,  tiv 
courts  will  make  a  peremptory  one,  for  the  plaintiff  to  declare  before 
the  end  of  the  term  in  which  the  motion  is  made*    The  rule  Sot  Urn 

Surpose,  in  th^  Kind's  Bench,  is  absokite  in  the  first  instance,  aai 
.  rawn  up  on  a  motion  paper  signed  by  counsel ;  but  in  the  Can*  i 
mon  Pleas,  it  is  a  rule  to  shew  cause :  And  in  the  latter  court,  n^en 
the  plaintiff  does  not  declare,  after  haying  obtained  time  for  thatpW' 
pose,  the  defendant  may  sign  judgment  of  nonpros^  widiout  gnri&ga 
rule  to  declare.' 

In  the  Kin^s  Bench,  when  the  defendant  has  appeared  and  filed 
bail  upon  a- bill  of  Middlesex  or  latitat^  &c.  or  the  plaintiff  ha»  filed 
[*429J  it  for  him  according  to  the  statute,  the  plaintiff  mej  declare  ijf 
tkebye^  in  as  many  different  actions  as  he  thinks  fit,  at  any  timebefixe 
the  end  of  the  next  term  after  the  return  of  the  process  :^  And  after  a 
*  plea  in  abatement,  if  the  plaintiff  enter  on  the  roll  ^pwd  hiUa  casntv^ 
et  defendens  eOt  sine  dit^  he  may  at  any  time  during  the  same  tenn 
in  which  the  process  is  returnable,  deliver  a  declaration  iy  Ae  iyty 
against  the  defendant.*  It  is  also  a  settled  point,  that  when  bail  fe 
filed  by  the  defmdani^  upon  a  bill  of  Middlesex  or  iottM,  &c.  aal 
other  person  besides  the  plaintiff  may  declare  against  him  ig^^ 
at  any  time  during  the  term  wherein  the  process  isretiimaUe,ie(Me 
curia  :^  But  \Vhere  bail  is  filed  by  the  pfacmit^  according  to  the  statote, 
this  is  not  such  a  general  bringing  of  the  defendant  into  court,  as  will 
warrant  any  person  except  the  pmintiff  in  delivering  a  declaratioDijf 
the  bye  against  him.®  The  plaintiff  in  the  original  action  must  d^ 
clare  in  chief,  before  he'  can  declare  by  the  bye  :^  but  any  other 
person  may  declare  by  the  bye^  before  the  delivery  of  a  declaration  id 
chiefs  And  indeed,  as  the  plaintiff  is  allowed  two  terms  for  declai^t 
another  person  who  has  only  one^  might  otherwise  be  d^pnved  of  the 
opportunity  of  declaring  by  the  bye.  * 

In  actions  by  original  in  the  King's  Bench,  the  practice  of  de- 
claring by  the  bye  is  similar  to  that  in  the  Common  Pleas ;  where  the 
same  plaintiff-is  allowed  to  declare  against  the  defendant  by  the  bye, 
in  as  many  different  actions  as  he  thinks  fit,  at  any  time  before  the  w 
of  the  next  term  after  the  return  of  the  process  ^  and  he  may  *> 
declare  in  the  same  term,  though  the  debt  and  costs  on  the  first  de- 
claration are  paid :'  but  he  cannot  declare  by  the  bye,  after  the 
end  of  that  term  :^  nor  can  any  other  person  declare  by  the  b^^?^' 
cept  the  plaintiff.*    If  the  plaintiff  sue  out  a  writ  at  the  suit  of  himself 

•  1  H.  Blue.  87.  f  6  Darnf.  Sc  Emt,  168. 7  Dorn£  h  ^»^i 
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and  wife,  lie  mav  deliver  a  declaratkm  by  the  bje  at  his  own  stiit  :^ 
*btttif  aa  actioDbe  brought  by  the  husband  only,  and  a  declar-  [*430] 
ation  delivered  m  that  action,  he  cannot  declare  by  the  bye  at  the  suit 
of  hknself  and  wife,  there  being  no  i»?oce8s  to  warrant  it«^  If  the  writ 
be  special,  the  plaintiff  cannot  declare  by  the  bye,  till  he  has  declar- 
ed in  the  original  action  f  but  if  it  be  with  an  ac  etiam  only,  he  may 
deliver  as  many  declaraticMis  as  he  thinks  fit  thereon  against  the  de- 
fendant, during  the  same  term;  though  he  will  lose  his  bail,  by  de- 
claring for  a  different  cause  of  action  from  what  is  ex[»^ssed  in  the 
ac  €tia$nA  So  <hi  a  ctgnas  with  an  ac  e(tam,  at  the  suit  of  aa  executor 
the  plaintiff  cannot  deliver  a  declaration  by  the  bye  at  the  suit  of 
hfanself  personally ;  but  if  the  writ  be  a  general  quare  chtusumfregity 
the  plaintiff  may  declare  by  the  bye  as  executor,  or  qui  torn,  or  as  as- 
signee of  the  sheriff.*  « 

Tbe  parts  of  a  declaration  are,  first,  the.  HiU ;  secondly,  the 
vmmt ;  thsdly,  the  ccmmnticement ;  fourthly,  the  statement  of  the 
cause  fraction;  and  lastly,  the  conchmonm^  The  declaration  hytnllj 
'  kk  the  king's  Bench,  should  regularly  be  entitled  of  the  day  on  which 
the  writ  is  returnable ;  for  the  bill,  of  which  it  is  a  copy,  cannot  be 
filed  till  the  bail  b  put  in,  which  cannot  be  till  the  return  of  the  writ  :s 
And  where  th^re  are  several  defendants,  who  put  in  bail  of  different 
terms,  the  declaration  shall  be  entitled  of  the  tcnn  when  the  last 
^bail  was  put  in.^  in  practice  it  is  usual,  in  both  courts,  when[*431] 
the  cause  of  action  wul  admit  of  it,  to  entitle  the  declaration  general- 
hf^of  the  term  in  which  the  writ  is  returnable ;  and  though  filed  or  de- 
livered, it  cannot  regularly  be  entitled,  of  a  subsequent  term  :^  And 
in  the  Common  Pleas,  after  the  removal  of  a  replevin  cause,  by  writ 
of  recordati  facias  kxfuelam^  the  declaration  must  be  entitled  of  the 
term  in  which  tlie  writ  is  returnable,  or  that  of  the  appearance."^  But 
the  declaration  should  always  be  entitled  after  the  time  when  the 
cause  of  action  is  stated  to  have  accrued :  therefore,  where  the  cause 
of  action  is  stated  to  have  accrued  after  the  fir^  day  of  the  term 
in  which  the  writ  is  returnable^  the  declaration  should  be  entitled 
of  a  subsequent  day  in  that  term,  and  not  of  the  term  generally ;  for. 
a  general  title  refers  to  the  &-st  day  of  the  term,  and  upon  such  a 

a  /dL  132-  called  the  declarative  part  of  the  count :  and 

b  Caa.  Pr.   C.  P.  ISl.  •  Barnei,  337.  Ft.  lastlr,  the  peroloae  or  conclusion,  which  is 

Rey.  142.  8.  C.  unde  deteno/ratut  e«r,  ^;    in  ^hich  the 

c  C2«a.  Pr-  C.  P.  58.  plaintiff  ounht  to  aver  and  proffer  to  proro 

A  Id.  ibid.  Pr.  Reg.  137.  9.  C.  8  Wils.  61.  his  «kaY«  and  shew  the  damas^  he  haUi  sus- 

c  Bainey  ▼.  Spanner,  E.  \0  Geo.  111.  C.  P.  tuned  by  the  wrong  and  injury  done  by  the 

I»pu€XP.  23S.  defendant :   And  the  declarationt  according 

t  In  UeatKe  Maxims,  h  is  said    that   a  to  this  deflnitiont  consisting  of  a  iria^  some* 

ooont  or  declaratioa,  being  terms  eqoivalenty  what  reaembllng  the  logical  ma7'or»  imwur, 

Aigbt  prinripally  to  contain  three  things:  and  concftMonf  some  of  the  aneienU  (among 

llnt«  Uie  piaiintiff^  and  defendant'^  namei^  whom  none  was  more  fond  of  it  than  Mr. 

whiefa  hi  aetma  real  are  called  demomdaaa  Fketvnod^  the  famous  reoorder  of  J:.m<bfi}, 

and  tenant,  and  the  nature  of  die  aetioo;  eoneeiTodtobea  perfeetsyllogisro.    Heaths 

and  this  by  some  is  termed  Uie  demonstra-  Max.  «.    And  see  further,  at  to  tiic  several 

tioo«  or  demon0trative  pert  of  the  oooiit:  ae-  parte  of  a  declaraUoo,  Chitty»  on  PltMing» 

eondly^the  tiBie»the  plaoe^aod  Uieaet;  in  1  V.p.  ^^Mrc 

whieh  MghC  to  be  comprehended  how  and       g  Gas.  temp.  Htrdw.  141.  but  vtde  atOe^ 

in  what  nanaer  the  action  did  aecrae»  or  V\.  S06. 
Smarts  between  the  parties :  when, what       h  l  Wilt.  Mf. 
day.  trtiat   ytor,  and  what  plwe,  and  to       *  ?P««ft-F^^u  o^t  a  r 
wtoa  tha  MtkMi  riudl  ha  ^s  wkph  li       k  »  Taant  771.  1  Marsh.  841.  S.  C. 
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title  it  would  appear  that  the  action  was  commenced  iiefore  the  cftitte' 
of  it  accrued.  Yet,  where  the  cause  of  action  was  stated  to  have  ao 
crued  on  the  first  day  of  term,  the  court  of  Kine^s  Bench  on  demurrer 
held,  that  the  declaration  might  be  entitled  of  me  term  generally:  for 
the  delivery  of  the  declaration  is  the  act  of  the  party,  and  iii  ancient 
times  it  could  not  have  been  delivered  till  the  sitting  of  die  court; 
so  that  the  cause  of  action  might  well  have  acaiied  before  the  actual 
delivery  of  the  declaration.*  When  a  declaration  is  improperly  eih 
titled,  the  plaintiff  may  hav«  it  corrected,  on  an  affidavit  of  the  fact  ^ 
And  leave  has  been  given  to  amend  the  declaration,  by  entitling  it  of 
the  day  on  which  it  was  actually  delivered,  iiistead  of  the  term  ge- 
nerally, in  order  to  accord  with,  an  averment  therein,  that  other  dfr 
fendants  named  in  the  writ  were  then  outlawed/  Or  it  may  be  sej^ 
right,  at  the  instance  of  the  defendant,  if  necessary  for  his  defence  t 
Thus,  where  the  declaration  is  entitled  of  the  term  generally,  and  die 
defendant  pleads  pkne  adsmnisircmii^  or  a  tmdtr  made  before  the 
exhibiting  of  the  bill,  upon  which  he  would  give  in  evidence  an  ad- 
ministration of  assets,  or  tender  made,  between  the  first  dav  of  the 
term  to  which  the  bill  relates,  and  the  day  of  suin^  out  the  writ; 
[*432]  he  has  a  right  to  call  upon  the  plaintiff  to  entitle  his  declara- 
tion properly/ 

The  venue  in  personal  actions,  or  county  where  the  action  is  \xA 
and  intended  to  be  tried,  is  local  or  iransitOfyS  When  the  actiqi 
could  only  have  arisen  in  a  particular  county,  it  is  hcaly  and  Hk 
venue  must  be  laid  in  that  county :  for  if  it  be  laid  elsewhere,  the  de- 
fendant may  demur  to  the  declaration  f  or  the  plaintiff,  on  th« 
general  issue,  will  be  nonsuited  at  the  trial.**  Such  are  all  real  and 
mixed  actions,  and  actions  of  ejectment,  and  trespass  quart  cfatintm 
fregitj  &c.  And  an  action  on  a  case  for  a  nuisance  is  held  to  be 
local  in  its  nature ;  and  the  nuisance  must  be  proved  to  have  been 
committed  in  the  county  where  the  venue  is  laid.*  But  where  the 
action  might  have  arisen  in  ary  county,  as  upon  contracts,  it  is 
transitory^  and  the  plaintiff  may  in  general  lay  the  venue  wherever 
•he  pleases  *^  subject  however  to  its  being  changed  by  the  court,  if  not 
laid  in  the  very  county  where  the  action  arose. . 

To  use  the  words  of  Lord  Mansfieldj  in  the  case  of  Fdbr^  v. 
Mostm  H  ^  There  is  a  formal  and  a  subBtaniial  distinction,  as  to 
the  locality  of  trials.  I  state  them,^  says  he,  ^  as  different  things: 
With  regard  to  matters  arising  within  the  realm,  thfe  svhsUiM 
distinction  b,  where  the  proceedii^  is  in  rem  and  where  the  effect 
of  the  judgment  could  not  be  had,  if  it  were  laid  in  a  wrong  place. 
That  is  the  case  of  all  ejectments,  where  possession  is  to  be  delivered 

•  1  Darnf.  4-  EMt  116.  and  see  3  WHt.  «  1  Str.  638.   I  WHi.  39.   a  C  cM.  t 

154.  2  Biae.  Rep.  735.  S.  C  Wilt.  304.  &  P.  and  lee  4  Esp.  lU^  73,  i. 

b  1   Wllii.  7S.  %  Wils.  256.  7  Darnf.  d-  fGilb.C.  P.  84. 

SECart,  474.  but  see  6  Taont  19.  1  Marah.  iXi,  s  1  Wils.  165. 

S.  C.  li  Cowp.  410. 2  Blae.  Rep.  lOSS. 

a  I  East»  133.  i  1  Taunt  379.  but  lee  8  Gampbi  3. 1  B» 

dCaa.  lemp.Hardw.  141.  And  tee  further  f^^\,^S&, 

M  to  the  mode  of  efUUti^  the  declafmtioa,.  k  Oilb.  C.  P.  84.  and  aee  1  Saimd.  74  (Si. 

and  theeonaeqaences  of  a  mistake  therein^  1  Cowp.  176«  7.  and  iCQ  <  CimphifT^* 
Ohktj  on  Pleading,  1  V.  p.  261,  Sfz. 
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by  the  sheriff  of  the  county;  and  as  trials  in  Et^land  are  in  parti- 
cular counties,  and  the  officers  are  county  officers,  the  judgment 
could  not  have  effect,  if  the  action  were  not  laid  in  the  proper 
county.** 

With  regard  to  matters  that  arise  out  of  the  realm,  there  is  a  svJh 
stantial  distinction  of  locality  too :  for  there  are  some  cases  that  arise 
out  of  the  realm,  which  ought  not  to  be  tried  any  where  but  in  the 
country  where  they  arise':  as  if  two  persons  fight  in  France^  and 
*both  happening  casually  to  be  here,  one  should  oring  an  ac-  [*433j 
tion  of  assault  against  the  other,  it  might  be  a  doubt  whether  such  an 
action  could  be  maintained  here ;  because,  though  it  is  not  a  crimin- 
al prosecution,  it  must  be  laid  to  be  against  the  peace  of  the  king;  but 
the  breach  of  the  peace  is  merely  local,  though  the  trespass  against 
the  person  is  transitory.  So  if  an  action  were  brought  relative  to  an 
estate  in  a  foreign  country,  where  the  question  was  a  matter  of  title 
only,  and  not  oi  damages,  there  might  be  a  solid  distinction  of  lo- 
cality. 

But  there  is  likewise  a  formal  distinction,  which  arises  from  the 
mode  of  trial:  for  trials  in  England  being  by  jury,  and  the  kingdom 
being  divided  into  counties,  and  each  coimty  considered  as  a  separate 
district  or  principality,  it  is  absolutely  necessary  that  there  should  be 
some  county  where  the  action  is  brought  m  particular,  that  there  may 
be  a  process  to  the  sheriff  of  that  county  to  bring  a  jury  from  thence 
to  try  it.  This  matter  of  form  goes  to  all  cases  that  arise  abroad ; 
but  tne  law  makes  a  distinction  between  transitory  and  loetU  actions. 
If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise  within 
the  realm,  it  may  be  laid  in  any  county,  the  place  not  being  mate- 
rial ;  as  if  an  imprisonment  be  in  Middlesex^  it  may  be  laid  in  iSurrey, 
and  though  proved  to  be  done  in  Middlesex^  it  docs  not  at  all  prevent 
ihc  plaintiff  from  recovering  damages.  The  place  in  transitory  ac- 
tions is  never  material,  except  where  by  particular  acts  of  parlia- 
ment, it  is  made  so ;  as  in  the  case  of  cnurch  wa'rdens  and  consta- 
bles, and  other  cases  which  require  the  action  to  be  brought  in  the 
county.  The  parties,  upon  sufficient  ground,  have  an  opportunity  of 
applymr  to  the  court  in  time  to  change  the  venue ;  but  ii  they  go  to 
trial  without  it,  that  is  no  objection. 

So  all  actions  of  a  transitory  nature  that  arise  abroad,  may  be  laid 
as  happening  in  an  English  county.**  But  there  are  occasions  which 
make  it  absolutely  necessary  to  stntc  in  the  declaration,  that  the  cause 
*of  action  really  happened  abroad ;  as  in  the  case  of  specialties,  [*434] 
where  the  date  must  be  set  forth.  If  the  declaration  state  a  specialty 
to  have  been  made  at  Westminster  in  Middlesex^  and  upon  producing 
the  deed,  it  bears  date  at  Bengal,  the  action  is  gone ;  because  it  ia 
such  a  'variance  between  the  deed  and  the  declaration,  as  makes  it 
appear  to  be  a  different  instrument.    But  the  law  has  in  that  case 


•  7Diirnf.kCast,587,8.  •  plp«  m  abatement,  that  MOtl>«  .     ._ 

b  In  a  replication  to  a  i>lea  of  w  wtguet  ought  to  hate  been  sued  lomtly  i»ith  "•«; 

accviUdc,  kc  in  a  writ  of  dover,  alledgiiig  a  fendant ;  and  K  it  be  pleaded  that  •»«jj™* 

aiarrvge  in  Scotland,  it  b  not  neoeisary  to  pe^  it  ahTC,  to  wi^  m  gjftafa,  it  wui  do 

itate  17  way  of  venue,  that  the  mamuge  eonaidered  •■  >*<*"ri-^*"^  ^%  iSd' 
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invented  a  fiction  ;  and  has  said,  the  party  shall  fiiBt  set  out  the  de^ 
scription  truly,  and  then  give  a  venue  onl^  for  form,  and  for  the  sake 
of  trial,  by  a  videlicet^  in  the  county  of  Middlesex,  or  any  other  coun- 
ty.^' In  declaring  on  foreign  bills,  though  it  is  usual  to  state  that  they 
were  drawn  at  the  place  woere  they  bear  date,  adding  the  venue  un- 
der a  videlicet,^  yet  this  does  not  seem  to  be  necessary.^ 

In  an  action  upon  a  lease  for  rent,  8lc.  when  the  action  is  founded 
upon  the  priyity  of  contract,  it  is  transitoty,  and  the  venue  may  be 
laid  in  any  county,  at  the  option  of  the  plaintiff;  but  when  theactioa 
is  founded  upon  the  privity  of  estate,  it  is  local,  and  the  venue  must 
be  laid  in  the  county  where  the  estate  lies.®  Thus,  in  an  action  of 
debt  or  covenant,  by  the  lessor  against  the  lessee,  the  action  being 
founded  on  the  privity  of  contract,  is  transitory  ••'  So,  if  an  action  of. 
debt  be  brought  by  tne  lessor  against  the  executor  of  the  lessee,  in 
the  detinet  only,  it  is  transitory.®  And  debt  for  use  and  occupation, 
is  not  a  local  action/  But  if  the  action  be  brought,  as  it  may,  against 
the  executor  of  the  lessee,  as^  assignee,  upon  the  privity  of  estate,  in 
the  debet  and  deiinet,  it  is  locaL^  In  covenant  by  the  grantee  of 
the  reversion  agamst  the  lessee,  the  action  being  founcfed  on  the 

Erivity  of  contract,  which  is  transferred  from  the  lessor  to  the  grantee, 
y  the  operation  of  the  statute  32  Hen.  YIIL  c.  34.  the  action  is 
transitory .**  But  in  debt  by  the  assignee'  or  devisee*' of  the  lessor, 
against  the  lessee,  which  is  founded  on  the  privity  of  estate,  the  action 
is  local.  So  if  an  action  of  debt  or  covenant  be  brought  by  tlie 
lessor,'  or  his  personal  representatives,"  or  by  the  grantee  of  tne  rc- 
[*435]  version,™  against  the  assignee  of  the  lessee,  it  is  local,  afid  the 
venue  must  be  laid  in  the  county  where  the  land  lies. 

There  are  some  actions  however,  of  a  tra)isitory  nature,  wherein 
the  venue,  by  act  of  parliament,  must  be  laid  in  a  particular  county. 
Thus,  by  the  statute  31  Eliz.  c.  5.  §  2.  "in  any  declaration  or  in- 
^^  formation,  the  offence  against  any  penal  statute  shall  not  be  laid 
"  to  be  done  in  any  other  county  but  where  the  contract,  or  other 
"  matter  alleged  to  be  the  offence,  was  in  truth  done ;  and  every  de- 
"  fendant  in  such  action  or  information  may  traverse,  and  allege  that 
^  the  offence  was  not  committed  in  the  county  where  it  is  alleged; 
"  which  being  tried  for  the  defendant,  or  if  the  plaintiff  be  thereupon 
"  nonsuit,  then  the  plaintiff  shall  be  barred  in  that  action  or  informa- 
**  tion."  And,  by  the  statute  21  Jac,  I.  c.  4.  "  in  all  informations 
^  to  be  exhibited,  and  in  all  bills,  counts,  plaints  and  declarations, 
^  to  be  commenced  against  any  person  or  persons,  either  by  or  on 
**  behalf  of  the  king  or  any  other,  for  or  concerning  any  offence  com- 
"  mitted,  or  to  be  committed,  against  any  penal  statute,  the  offence 
^'  shall  be  laid  and  alleged  to  have  been  committed  in  the  county 

•  Baylejr  on  Billi,  3  Ed.  175.  h  1  Saiim].2S8.  Orth.  183.  1  Wib.  16$. 

b  3  Carapb.  504, 5.  i  Cro.  Car.  183.    1  WiU.  1S5. 

c  I  Wma.  Saund.  341. 6.  (6).  k  W.  Jon.  5.1. 

d  S  LeT.  154.  6  Mod.  194.  2  Str.  77S.  and       I  6  Mod.  194.  and  lee  7  DiunC  4*  Eart«583L 

see  S  Salk.  651.  2  East,  580. 

e  Gtlb.  Debt,  403.  Gilb.  C.  P.  91.  n  Latch,  197. 
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"  where  such  offence  was  in  truth  commitled,  and  not  elsewhere.'* 
The  former  of  these  statutes  is  holden  to  be  still  in  force;  and  it 
extends  to  all  actions  or  informations  brought,  by  common  informers 
upon  penal  statutes,  whether  made  before  or  after  the  31  Eliz.^ 
And  hence  it  is  a  genei:al  rule,  that  the  venue  in  such  acdons  or  in- 
formations must  Inlaid  in  the  county  where  the  offence  was  com- 
mitted. There  is  an  exception  in  the  statute  however,  that  it  shall 
not  extend  to  any  such  officers  of  record  as  had,  in  respect  of  their 
offices,  theretofore  lawfully  used  to  exhibit  informations,  or  sue  upon 
penal  laws;  which  exception  extends  to  informations  by  the  attorney 
general,  in  the  court  of  Exchequer  ;'•  and  there  arc  some  other  ex- 
ceptions in  the  statute,  relating  to  offences  concemme  champerty, 
&,c.  But  the  statute  21  Jac  L  c.  4.  does  not  extend  to  offences 
created  by  subsequent  statutes;*  and  neither  this  statute,^  nor  the 
•31  Eliz.  c.  5.»  extend  to  actions  brought  by  the  partjr  grieved.  [*436] 
There  are  also  certain  actions  wherein  the  venue,  which  would  other- 
*  wise  be  transitory,  must  by  various  acts  of  parliament,  made  for  pro- 
tecting officers  in  the  execution  of  theh  duty,  be  laid  in  the  county 
wherein  the  facts  were  committed,  and  not  elsewhere.  Such  are 
actions  upon  the  case  or  trespass  against  justices  of  peace,  mayors 
or  bailiffs  of  cities  or  towns  corporate,  headborouehs,  portreves,  con- 
stables, tithing-men,  church-wardens,  &c.  or  omer  persons  acting 
in  their  aid  am  assbtance,  or  by  their  command,  for  any  thuig  done 
in  their  official  capacity  f  and  also  actibns  against  any  person  or 
persons,  for  any  thing  done  by  an  officer  or  officers  of  the  excise,*  or 
customs^  or  outers  acting  in  his  or  their  aid,  in  execution  or  by 
reason  of  his  or  their  office :  or  for  any  thing  doye  in  pursuance  of 
the  act  for  consolidating  the  provisions  of  the  acts  relating  to  the 
duties  imder  the  management  of  the  commissioners  for  the  affairs  of 
taxes,  or  any  act  for  granting  duties  to  be  assessed  under  the  regu- 
ktions  of  that  act,^  &;c.  In  an  action  on  the  statute  1  &  2  Ph.  &  M. 
c*  12*  for  driving  a  distress  out  of  the  hundred,  if  the  hundred  in 
which  the  cattle  were  distrained  be  in  one  county,  and  the  hundred 
into  which  they  were  driven  in  another,  the  venue  may  be  laid  in 
either  county.*  But  an  action  on  the  statute  3  Geo.  if.  c.  26.  for 
selling  coals,  as  and  for  a  sort  which  they  really  were  not,  must  be 
brougnt  in  the  county  in  which  the  coals  were  delivtred^  and  not 
where  they  were  contracted  for.' 

Also,  by  a  late  act  of  parliament,"  the  provisions  of  the  statute  21 
Jac.  L  c«  12.  with  regard  to  the  venue^  &c.  are  extended  to  all  per- 
sons having,  holding  or  exercising,  or  being  employed  in  any  public 

"     •  Com.  Die:,  tit  Action,  W.  10.  Bui.  JVt.  ftsiit»5t  a  w»n»tjihle  is  not  cofifint-d    to  the 
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employment,  or  any  office,  station  or  capacity,  either  civil  or  miii- 
tary,  either  in  or  out  of  this  kingdom ;  ana  who  under  and  by  vntuei 
or  m  pursuance  of  any  act  or  acts  pf  parliament,  &x*  have  by  virtue 
of  any  such  pubUc  employment,  &c.  power  or  authority  to  commit 
persons  to  safe  custody :  And  all  such  persons,  having  such  poif  er 
[*437]  or  authority  as  afoaesaid,  shall  have  and  be  entitfed  to  all  the 
privileges,  benefits  and  advantages,  eiven  by  the  provisions  of  the 
said  act,  as  fully  and  efleAually  to  aliintents  and  purposes,  as  if  they 
had  been  specially  named  therein.  Provided  always,  that  when  any 
action,  bill,  plaint  or  suit,  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  shall  be  brought  against  any  such  person  as  is  m  thk 
act  described  as  aforesaid,  in  this  kingdom,  for  or  upon  any  act 
matter  or  thing  done  out  of  this  kingdom,  it  shall  be  lawful  for  the 
plaintiff  bringine  the  same,  to  lay  such  act  matter  or  thing  to  have 
been  done  in  fresiminster^  or  in  any  county  where  the  person  against 
whom  any  such  action  bill  plaint  or  suit  shall  be  brought,  shall  then 
reside. 

On  the  other  hand,  the  venue  in  a  transitofy  action  is  in  some 
cases  alti^eiher  optional  in  the  plaintiff;  as  where  the  action  arises 
in  fValesj  or  beyond  the  sea,  or  is  brought  upon  a  bond,  or  other 
specialty,  promissory  note,  or  bill  of  exchange ;  for  scandahan  mag* 
ncUum,  or  a  libel  dispersed  throughout  the  kingdom ;  against  a  carri- 
er, or  lighterman ;  or  for  an  escape  or  false  return ;  and  in  short, 
wherever  the  cause  of  action  is  not  wholly  and  necessarily  confined 
to  a  single  county**  In  these  cases,  the  venue  cannot  be  changed  by 
the  courts,  but  upon  a  special  ground. 

In  actions  by  opgincU^  the  venue  in  the  King^s  Bench  should  in 
general  be  laid  in  the  county  where  the  writ  was  brought:**  and  if 
It  be  not  so  laid,  the  court  will  set  aside  the  proceedings  for  irregu- 
larity, and  the  plaintiff,  we  have  seen^  will  lose  his  bail.*  But  in  U\e 
Common  Pleas,  though  tlic  practice  was  formerly  the  same  as  in  the 
Kings  Bench,**  where  an  arrest  shall  be  by  virtue  of  a  ojpias  ad 
respondendum  in  any  county,  and  bail  shall  be  put  in  thereupon, 
and  the  plaintiff  shall  think  proper  afterwards  to  declare  in  a  different 
county,  it  shall  not  be  deemed  a  waiver  of  the  bail ;  but  the  recogni- 
zance of  bail  shall  be  as  efiectual  for  the  benefit  of  the  plaintiff  and 
he  may  proceed  thereon  a^inst  the  bail,  in  the  same  manner  as  if  the 
plaintiff  nad  declared  a^amst  the  defendant  in  the  same  county  in 
which  the  bail  was  put  m.*  And  it  is  a  general  rule,  that  the  county 
[*438]  in  the  margin  will  help,  but  not  hurt  -/  Hence  if  there  be  no 
venue,  or  it  be  notlaid  with  certainty,«f  in  the  body  of  the  declaration, 
reference  must  be  had  to  the  margin ;  but  where  a  proper  venue  is 
laid  in  the  body,  the  county  in  the  margin  will  not  vitiate  it.**  In  an 
action  upon  the  case  for  a  nuisance,  if  no  place  be  alleged  where  the 

a  Stc  the  cases  referred  to  in  Chap.  XXIIT.    marg^iD  of  the  deolaratioBf  was  sot  orisiiuilly 
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fliir<ftwcA»wa8ofopiiiiGU,  tliatibe/'inthe  SDui-nf.  &  East,  387.                         ^-•^ 
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nuisance  was  committed,  the  coonty  in  themaigm  shall  be  intended.* 
.And  in  stating  transitory  facts,  it  is  enough  to  allege  a  county  ficH*  a 
venue,  without  a  parish.^ 

In  actions  by  biU  aeainst  common  persons,  in  the  King^s  Bench, 
the  declaration  begins  by  stating  the  defendant  to  be  in  tualody  o£i 
the  marshal  f  br  if  he  be  b  custray  of  the  sherifi^  or  bailiff  or  stewaord 
of  a  franchise  having  the  return  and  execution  of  writs,  it  should 
allege  in  whose  custray  he  is,  at  the  time  oT  thp  declaraticm,  bv  vir* 
tue  of  the  process  of  the  court,  at  the  suit  of  the  plaintiffs.^  If  the 
action  be  brought  by  or  against  particular  persons,  as  msigneesj 
exec^Uorsy  &c.  the  special  character  in  which  tney  sue,  or  are  sued, 
should  be  set  forth  in  the  beginning  of  the  declaration :  And  in<  ac- 
tions against  attomiea^  instead  of  stating  that  they  are  in  the  custody 
of  the  marshal  or  sheriff,  it  should  be  stated  that  they  are  present  in 
court  f  or,  in  actions  against  purs  or  numbers  of  the  house  of  com- 
mons, that  they  have  privilege  of  parliament.' 

In  account,  covenant^  de&/,  annuity^  detinue^  and  replevinj  where 
the  original  is  a  summons^  the  declaration  hy*  original  writ,  in  the 
King's  bench  or  Common  Pleas,  begins  by  stating  that  the  de* 
fendant  was  Hunmoncd  to  answer:  in  actions  .on  the  case^  trespass^ 
wcinunt^  Sue*  where  the  (M*unnal  is  an  attachpunt,  it  states  that  he 
^was  attached  to  answer.*  Sut  where  by  the  declaration  it  [*439] 
appears  that  the  defendant  was  summoned,  instead  of  attadud,  or 
vice  versa,  the  defendant  cannot  demur,  without  craving  oyer  of  the 
original,  and  setting  it  forth,  in  order  to  shew  that  it  does  not  war- 
rant the  declaration.'' 

It  was  formerly  usual  for  the  declaration  by  orifjnal  to  repeat  the 
whole  of  the  original  writ.*  But  this  practice  bemg  productive  of 
great  and  unnecessary  prolixity,*  a  rule  of  court  was  made,  that 
^  declarations  in  actions  upon  the  case,  and  general  statutes,  other 
^  than  debt,  repeat  not  the  original  writ,  but  only  the  nature  of  the 
^  action ;  as  that  the  defendant  was  attadied  to  answer  the  plaintiff, 
*^  in  a  plea  of  trespass  upon  the  case,  or  in  a  plea  of  trespass  and 
^  contempt,  against  the  farm  of  the  statuteJ^  And  in  trespass  vt  et  ar- 
mis,  commenced  by  original,  it  has  been  deemed  sufficient  on  a 
general  demurrer,  to  state  in  the  declaration  that  the  defendant  was 
attached  to  answer  the  plaintiff  m.  a  plea  of  trespass,  without  settmg 
forth  the  circumstances.'  Jteven  seems,  that  the  omission  of  the  words 
•*  and  thereupon  the  said  plaintiff  by his  attorney  complains,*^ 

•  1  Tannt.  379.  tnd  tee  3  Em^  497.  6  b  Cro.  Jae.  lOS.  CitK  Car.  91.  1  Shunil. 
Tftont.  789.  1  Manb.  363.  S.  C.  And  see  318.  1  Sid.  423.  3  Keb.  544.  1  Mod.  3.  S.  O. 
fnrtber,  ai  to  Uie  venue  in  peraonal  aetiona,  4  Mod.  S4S.  tf  Salk.  701.  6  Mod.  38.  S.  C. 
wlietiber  local  or  traoaitoiy,  and  U»e  mode  of  8  Ld.  Ra3rni.  903.  Fort  841.  Caa.  temp, 
iCmting  iU  widi  Uie  consequenees  of  a  mia-  Hardw*  189.  Bartwrdy*  Mo$9t  H*  38  Gro* 
tokey  and  when  aided,  Cbittj  on  Pleadingi  1  111.  C.  P.  Con.  Dig.  tio  Pleader^  C  13. 14. 
y.  p.  S67,  tco.  3  M.  6.  and  we  3  Wils.  85.  595.  41S.  1  H. 

b'3  Maole  &  Sel.  148.  Blao.  349.  11  £art«  81    And  aa  oyer  oannot 

•  Append.  Cbap.  XIV.  %  19.  Chap.  XVI.  now  be  had  of  the  original  writ,  it  teema  that 
%  ISy  KC  the  declaration  ia  no  longer  demamble  for 

d  Id   Chap.  XIV.  ^  1, 4>e.  the  above  cause.    St*e  1  Saund.  318.  (3). 

•  Id,  Chap.  XIII.  4  19, 4^  i  Com.  D'^n-  tit-  J*teade9',  C.  1^ 

r  Id.  Chap.  V.  %  11,  fye,  kR.M.1654.  §ts:.K.B.ILM.  1664.  §  16. 

g  Com.  Dig.  tk.  Pleader.  C.  12  2  Saond.    C  7. 
1.  rl).  Append.  Chap.  XV I.  §  4, 4rc  Chap.       ]  Ciuih.  108.  aud  ice  1  Sannd.  318.  (3).  ' 
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in  the  begjnnin^  of  a  declaration  of  trespass  on  the  case,  m  the 
Common  Pleas,  is  no  cause  of  special  demurrer/ 

In  actions  upon  contracts,  the  declaration  must  in  all  cases  state 
the  contract  upon  which  the  action  is  founded,  and  the  breadi  oft; 
And  this  alone,  without  more,  is  in  some  cases  sufficient ;  as  in  an 
action  of  -debt  on  bond,  by  the  obligee  against  the  obligor.  Con- 
tracts  are  either  m  zDriting^  or  by  parol;  if  in  writing,  they  arc 
[*440]  either  by  deed  under  seal,  or  by  agreement  without  seal :  And 
they  are  either  express  or  intplitd;  the  former  are  created  by  the 
words,  the  latter  by  the  obvious  meaning  and  intention  of  die  parties. 
Thus  a  covenant  is  implied,  from  the  hahmdum  in  a  lease,  for  quiet  en- 
joyment; and  firom  tne  rcdendum,  for  payment  of  the  rent  .•*  Soon 
the  indorsement  of  a  note  or  bill,  it  is  implied,  that  if  the  drawer  or 
acceptor  do  not  pay  it,  the  indorser  will,  on  having  due  notice  of  its 
non-payment  t**  And  in  general  it  maybe  remarked,  that  pronuses 
are  implied  to  pay  money  on  legal  liabilities.®  With  regard  to  their 
operation,  contracts  are  present  or  future  ;  under  the  former,  may 
be  classed  zoarranties,  that  a  horse  is  sound,  &c»:  the  latter  are  to 
do  or  omit  some  act,  or  to  procure  it  to  be  done  or  omitted  by  an- 
other/ Contracts  must  be  stated  in  the  declaration  as  tbey  werere> 
ally  made,  either  in  terms,  or  according  to  their  lej^  effect;  and  if 
there  be  a  variance,  it  will  be  fataL^^  In  nssun^sit  lor  use  and  occo- 
pation,  it  is  not  necessary  to  state  in  what  parish  the  premises  are 
situated;^  and  where  a  parish  is  known  as  well  by  one  name  as  an- 
other, it  is  sufficient  to  call  it  bv  either.^  But  where  the  situation  of 
the  premises  is  alleg^  in  the  declaration,  a  variance  in  the  name  of 
the  parish  is  fataU^ 

Vr  here  the  contract  is  b^  deed,  it  is  not  necessary  to  set  forth  the 
consideration  upon  which  it  is  founded;  as  the  law  in  that  case «»• 
plies  a  consideration,  where  none  is  stated  :*  And  a  consideration  is 
also  implied,  upon  bills  of  exchange  and  promissory  notes:  But  in 
all  other  cases,  the  consideration  not  being  implied,  must  be  staled  in 
the  declaration.  Considerations  are  commonly  said  to  be  txediM 
t*44ll  or  executory  ;  or  in  other  words,  the  contract  is  founded  upon 
sometnrag  already  done,  or  to  be  done ;  But  there  is  a  third  species  of 
considerations,  partaking  of  the  nature  of  both  the  others,  as  in  the 
case  of  mutual  promises  ;^  where  the  plaintiff's  promise  is  executed, 
but  the  thing  which  he  has  engaged  to  perform  is  executory.  Where 
the  consideration  is  executed,  the  defendant  cannot  traverse  the  con- 

•  1  Bot.  4*  Pal.  966.  And  see  further,  as  Aid.  501.  1  Chit.  Rep.  IS.  S.  C.  uxl  M«^ 
to  the  mode  of  emnmencmg  deeluntMot,  60.  <a).  607.  518.  hot  lee  3  Durnf.  if  »*• 
ChittT  on  pleading,  1  Y .  p.  285,  fro.  64S.  4  Darnf.  ts,  Ratt^  558.  1  Chit.  Rel|.  IW* 

h  For  the  eaaea  in  vhieh  it  n  neeesMrj  480.  518.  (a).  Atid  see  further  at  to  vanasM, 
that  the  eontrart  shouM  he  in  writinr^  see  Chitty  on  Pleailing,  IT.  p.  dOS,  See- 
the atatate of  frandt  and  penories.  89  Gar.  h  6 East, 347.                               .   ., 
II.  0.  S.  i  1  Tatot    670.  and  lee  1  Bofc  k  PJ 
e  5  Bae.  Ahr.  S96.  !»5.  3  Camph.  S.  13  Eait,  9.  3  TiMUit  W> 
a  Bayley  no  BiUi|;  89. 41.  AEL  67.  Chitty  on  Pleadings  1  V.  p.  888,3.  bat  see' 

•  Ante,  3, 3.  Camph.  274.                                       ^^ 
f  See  further,  as  to  cturaetg  in  auumpni^  k  3  Camph.  235.  and  tee  4  Tftunt  7v» 

CnittT  on  Pleading,  1  V.  p.  S98, 4^  Lawci  1  Moore,  161.  1  Holt  At  Pri.  533.  b.C' 

•n  Pleading,  Chap.  IV.  I  7  Darnf.  k  Ettt,  475:  and  tee  3  »«• 

gDoug.  665.    1  Dnmf.  4*  East.  835.  4  1639.                                            ^^ 

MiQle   k   Sel.  470.  505.  1  Moore,  8V.    1  ml  Balk.  171.  1  lid. Bajm. 665. S & 

Stark.  JVi  JPti,  294.  1  Gov>  31.  8  Bam.  4-  * 
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^ideration  by  itself,  because  it  is  incorporated  and  coupled  widi 
the  promise,  and  if  it  were  not  then  in  fact  executed,  it  is  nudum  pac" 
(ufn :  But  if  it  be  executory,  the  plaintiff  cannot  bring  his  action  till 
the  consideration  be  performed ;  and  if  in  truth  the  promise  were 
made,  and  the  consideration  not  performed,  the  defendant  must  trav^ 
erse  the  performance,-  and  not  the  promise,  because  they  are  distinct 
things.* 

'  It  is  also  commonly  supposed,  that  to  make  a  good  consideration, 
there  must  be  either  an  munediate  benefit  to  the  party  promising,  or 
a  loss  to  the  person  to  whom  the  promise  was  made.  But  this  rule 
seems  to  be  too  narrow;  for  it  is  said,  that  wherever  a  man  is  under 
a  moral  obligation,  which  no  court  of  la^  or  eq[uity  can  enforce,  and 
promises,  the  honesty  and  rectitude  of  the  thing  is  a  consideration ; 
as  if  a  man  promise  to  pay  a  just  debt,  the  recovery  of  which  is 
barred  by  the  statute  of  limitations;  or  U"  a  man,  after  he  comes  of 
.age,  promise  to  pay  a  meritorious  debt  contracted  during  his  minori- 
ty* but  not  for  necessaries ;  or  if  a  bankrupt  in  affluent  circumstan- 
ces, after  his  certificate,  promise  to  pay  the  whole  of  his  debts  4  or  if 
a  man  promise  to  perform  a  secret  trust,  or  a  trust  void  lor  want  of 
writing  by  the  statute  of  frauds.  In  these  and  many  other  instances, 
'  though  the  promise  give  a  compulsory  remedy,  where  there  was  non£ 
before,  either  in  law  or  equity ;  yet  as  the  promise  is  only  to  do  what 
an  honest  man  ought  to  do,  the  ties  of  conscience  upon  an  upright 
mind  are  said  to  be  a  sufficient  consideration*^ 

Where  the  promise  and  consideration  explain  themselves,  without 
reference  to  any  collateral  matter,  they  are  stated  in  the  declaration 
without  a,n J  inducement:  But  where  that  is  not  the  case,  the  declar- 
*ation  begms  by  stating  the  circumstances  under  which  the  [*442] 
contract  was  made,  or  to  which  the  consideration  refers ;  as  in  an 
action  oi  assumpsit  to  pay  money,  in  consideration  of  forbearance,  or  of 
staying  proceedings,the  declaration  begins  bystatingthe  debt  forborne^ 
or  the  proceedings  that  were  stayed.  The  mducement  is  in  nature  of 
a  preamble,  and  leads  on  to  the  principal  matter  of  the  declaration ; 
and  as  its  office  is  explanatory,  it  does  not  require  exact  certainty.* 

Where  the  consideration  is  executed^  and  the  promise  to  pay  a  sum 
certain,  or  to  do  or  omit  some  specific  act,  the  declaration  proceeds  at 
once  from  the  contract  to  the  breach,  without  any  intermediate 
etoemunts :  as  in  the  case  of  indebitatus  assumpsit^  to  pay  a  pre- 
cedent debt,  &c.  But  where  the  consideration  is  cxecutoiy^  or  the 
Serformance  of  the  defendant's  covenant  or  agreement  is  made  to 
epend  on  the  performance  of  a  condition  precedent,  on  the  part  of 
the  plaintiff,  the  declaration  ought  to  aver  that  .the  consideration  has 
been  executed,  or  the  condition  performed :  for  it  is  a  rule,  that  in  all 
cases  where  the  estate  or  interest  commences  on  a  condition  precedent, 
be.  the  condition  or  act  m  the  affirmative  or  negative,  and  to  be  per- 

•  Bui.  JVT. -Prt.  146.  PlettVing,  Ch«p.  m. 

b  I^er  Ijord  Alamfield,  Covp.  290.  and  e  Com.  Dig.  tit  Pleader,  C.  SI.   And  see 

we  5  Tsunt.  2S.  aceortL  bat  see  3  Bot.  4r  further,  as  to  tho  inducement  in  auumptit^ 

PiO.  249.  (a)-  •*«*•  cotUrtL  And  see  further,  Chittjr  oo  Pleading,  I V,  p.  392*  kc  Uwes 

as  tn  the  evruideratwn  m  OMumptU^  Chittj  on  Pleading,  Chap.  If. 
en  rieadiog*  1  V.  p.  fiffi^  4r«-  I^vei  on 
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fanned  by  the^plaintiff  or  defendant,  or  any  other,  the  plaintUT ought 

in  his  count  to  aver  performance  f  as  if  a  man  grant  an  annuity  to 
another,  when  he  b  promoted  to  such  a  benefice,  &c«  the  plaintin  in 
annuity  ought  to  aver  that  he  is  promoted,^  &c.  But  wnere  any 
^estate  or  interest  passes  or  vests  immediately,  and  is  to  be  defeated  by 
a  condition  subsequent^  or  matter  expostfacto^  'be  it  in  the  affirmative 
or  negative,  or  to  be  performed  by  the  plaintiff  or  defendant,  or  by 
any  other,  performance  of  that  matter  need  not  be  averred  :*  as  if  a 
grant  be  of  an  annuity  to  A.  till  he  be  advanced  to  a  benefice,  A.  in 
annuity  need  not  say  that  he  is  not  yet  advanced.^ 

Covenants  or  a^eemeols  are  of  three  kinds ;  first,  such  as  are 
called  mutual  and  mdependant,  where  either  party  may  recover  da- 
[*443l  mages  from  the  other,  for  the  injury  he  may  have  received 
by  a  breach  of  the  covenants  in  his  favour,  and  where  it  is  no  excuse 
for  the  defendant  to  allege  a  breach  of  the  covenants  on  the  part  of 
the  plaintiff:  Secondly,  there  are  covenants  which  are  conditions,and 
dependant,  in  which  the  performance  of  one  depends  on  the  prior 
performance  of  another ;  and  therefore,  till  this  prior  condition  be 
performed,  the  other  party  is  not  liable  to  an  action  on  his  covenant: 
Thirdly,  there  is  also  a  sort  of  covenants,  which  are  mutual  con- 
ditions to  be  performed  at  the  same  time;  and  in  these,  if  one  party 
was  ready  and  offered  to  perform  his  part,  and  the  other  neglected  or 
refused  to  perform  his,  he  who  was  ready  and  offered,  has  fulfilled 
his  engagement,  and  may  maintain  an  action  for  the  default  of  the 
other,  though.it  be  not  certain  that  either  is  obliged  to  do  the  first 
act.«  • 

The  dependance  or  independance  of  covenants  is  to  be  collected 
from  the  evident  sense  and  meaning  of  the  parties ;  and  however 
transposed  they  may  be  in  the  deed,  their  precedency  must  depend  on 
the  order  of  time^  in  which  the  intent  of  the  transaction  requires  their 
performance/  The  words  by  which  conditions  precedent  are  com- 
monly created,  are  for,^  in  consideration  of^  ila  quod^  prainde^  &c. 
In  general,  if  the  agreement  be  that  one  party  shall  do  an  act,  and 
that  for  th6  doing  tnereof  the  other  shall  pay  a  sum  of  money,  the 
doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  the 
party  who  is  to  pay  shall  not  bo  compelled  to  part  with  his  money,  till 
the  thing  be  performed.''  And  however  improbable  the  thing  may  be, 
it  must  oe  complied  with,  or  the  right  which  was  to  attach  on  its 

•  7  Co.  10.  A.  f  Douf^.  690.  and  set,  6  Dornr.  9f  EmIi 

b  n.  Com.  25.  b.  670.  668.  7  Durnf.  Sf  Bust,  190. 

«  7  <;o.  10.  M.  f(  I  Vent.  177. 2i4.  3S»ud.  Ssa  &  a 

d  id.  Ft.  Com.  25  b.  80.  a.  S2.  b.  and  li  2  Ld.  Ravro.  766. 

«*e  1  Dunif.  Sf  EH8t,645.  2H.  Blac.  579.  i  Doug.  688. 

For  the  cases  in  which  it  is,  or  is  not  ne-  k  1  Salk.  171.  1  Ld.  Rarra.  665,  S.  C  aod 

eoKsarj  to  aver  the  existence  of  a  life-,  and  see    1  Ld.  Raym.  440.  ^86.    2  Salk  6iS. 

ho«r  it  may  be  averred,  aee  1  Saund.  iSd.  Cow,  Rep.  117.   12  Mod.  529.  8.  C.  I  Sir. 

(8).  a.  535.  615.  2  Str.   712.  1  Wilt.  88.  2  Bar. 

e  Per  Lord  Man^eldt  >»    tke   oase  of  899.    2  Blae.  Kep.  1313.   Doug.  27.  2T1 

Kinj^ttniT,  Prestmh  cited  in  Doag.  690»91.  620.  &S4.  1  Durnf.  ^  East,  639.  I  H.  BIm- 

And  see  the  seTeral  modem  eaaea  on  tbia  270.  4  Dtimf.  &  East*  761.  2H.  Btftc.  12^ 

mbjeetf  oolleeted  and  arranged  hi  Wiilet,  S89.  574.  5  Durnf.  V  East*  409*  6  Durnf.  ^ 

157.  (a),  1  Satnid.  320.  (4).  2  Saund    108.  East.  570.  665.  7ia  7  Durnf.  ^  KnOL  t^ 

q.  (S)  Selwyn's  JVm  Priiis,  1  Ed.  94, frc  8  Doriif.  h  £ai^366.  lEast,  203.  2Boi. 

Chittj  on  Pleadings  1 V.  p.  810,  4«.  Lawes  4>  Pid.  447.  ' 
miPle«luig,Chap.V. 
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bdnff  perfenned  doearnot  vest :  as  if  the  condition  be,  that  A.  ehall  en- 
^feoff  B»  and  ^.  do  all  in  his  power  to  perform  the  condition,  [M44] 
and  B*  wiQ  not  recehre  Hvery  of  seisin,  it  was  never  doubted,  but  that 
the  right  which  was  to  depend  oi)  the  performance  of  the  condition  did 
•mC  arise**  If  a  person  undertake  for  the  act  of  a  itranger^  the  cases 
ore  uniform  to  soew  that  such  act  must  be  performed^  And  where 
there  are  nmhtai  promises,  yet  if  one  thing  be  the  considefration  of  tibe 
«ther,  there  a  performance  is  in  general  necessary." 

If  a  day  be  appofaited  for  the  payment  of  mone^,  and  the  day  is  to 
happen  before  the  thine  can  be  performed,  an  action  may  be  brought 
tor  the  money  before  the  thing  is  done ;  for  it  appears  that  the  party 


^ied  upon  his  remedy,  and  intended  not  to  make  the  performance  a 
condition  precedent  r  But  where  a  certain  day  of  payment  is  ap- 
pointed, and  that  day  is  to  happen  subsequent  to  the  performance  of 
the  thing  to  be  done  by  the  contract,  in  such  case  the  performance  is 
a  condition  precedent,  and  must  be  averred  in  an  action  for  the 
money.*  So  if  two  men  agree,  one  that  the  other  shall  have  his 
hdrse,  and  the  other  that  he  will  pay  lOi.  for  him,  no  action  lies  for 
the  money,  till  the  horse  be  delitered.*^  Another  distinction  to  be  at- 
tended to  is,  that  where  mutual  covenants  go  to  the  r^ioh  of  the 
coivrideration  on  both  sides,  they  are  mutual  conditions,  the  one  pre- 
cedent to  the  other ;  but  where  they  go  only  to  a  part^  and  a  breach 
inay  be  paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  condition  precedent.^  And  it  is 
said,  that  where  the  participle  doing,  performing^  Jcc.  is  pre&ced  to 
a  covenant  by  another  person,  it  is  a  mutual  covenant,  ana  ^ot  a  con* 
dition  precedent.' 

An  averment  may  be  by  any  words  which  shew  the  matter  to  be  aa 
stated ;  as  that  the  plaintiff  avers,  or  in  fact  saUh,  or  aUhmgK,  or 
hecaase,  or  wiA  this  Ihai,  &c.s  And  where  there  is  a  condition  pr^ 
^cedent,  it  is  necessary  to  state  in  the  declaration,  that  it  faasbeen  [•446] 
performed,  or  a  bwful  excuse  for  its  non-performance.^  But  there 
are  some  cases  m  the  books,  respecting  conditions  precedent,  where 
the  thing  agreed  to  be  done  having  been  in  effect  performed,  though 
not  in  the  exact  manner,  nor  with  all  the  circumstances  mentioned,  it ' 
was  deemed  a  substantial  performance ;'  as  where  the  condition  was 
to  enfeoff,  a  conveyance  by  lease  and  release  hos  been  deemed  suf- 
ficient :^  So  if  the  condition  be  for  one  to  deliver  the  wiU  of  the 
testator,  and  he  deliver  letters  testamentary.^  And  wherever  a  man, 
by  doing  a  prancm  act,  would  acquire  a  right  to  any  debt  or  duty, 
by  a  tender  to  do  the  previous  act,  if  the  other  party  reiuse  to  permit 
huu  to  do  it,  he  acqmres  the  right  as  completely,  as  if  it  had  been 
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actually  done ;  and  if  the  tender  be  defective,  owing  to  the  cooductof 
the  other  party,  such  incomplete  tender  will  besiifficieiit  ^  because  it 
is  a  general  pruiciple,  that  he  who  prevents  a  thing  from  being  done, 
shall  not  avail  himself  of  the  non^peribrmance  which  he  has  oc- 
casioned.^ The  performance  of  a  condition  precedent  is  also  excused 
by  iheahnncB  ot  the  plaintifl^  in  those  cases  where  his  prtBmu'a 
necessary  for  the  performance  of  the  condition;  by  his  obgtf^etmg 
or  preventing  the  performance  ^  or  by  his  neglecting  to  do  the  first 
act,  if  it  be  incumbent  on  hion  to  perform  it  :^  It  is  also  excused  in 
some  cases,  by  hb  not  giving  notice  to  the  defendant.^  Where  the 
conditions  are  mukuU^  and  to  be  performed  at  the  same  time,  the 
plaintiff  nmst  aver  that  he  was  ready  and  offered  to  perform  his  pait, 
but  the  defendant  refused  (o  perform  his.^  And  where  the  sum  t»  be 
paid  is  not  ascertained  by  the  contract,  the  plaintiff  must  aver  the 
facts  necessary  to  ascertain  it :  as  upon  a  ^pumtum  meruit  or  vflMonf, 
that  the  plaintiff  deierved  to  have,  or  that  the  goods*  were  reasonably 
ntorik,  a  certain  sum,  &C4^ 

Where  the  contract  is  to  pay  a  cc^teral  sum  upon  request,  there 
[*446]  the  request  being  parcel  of  the  contract,  and  as  it  were  a  ^oq> 
dition  precedent,  oueht  to  be  specially  alleged,  with  the  time^nd 
place  of  making  it  ;f  out  where  tjie  contract  is  founded  upon  a  prece- 
dent debt  or  duty,  as  in  the  case  of  a  bond,  or  for  money  lent,^  &c» 
or  is  for  the  payment  of  a  collateral  sum  on  a  day  certain,**  or  othe^ 
wise  than  upon  request,^  or  the  debt  or  duty  arises  immediately  upoi 
the  performance  of  the  consideration,'^  there  it  is  not  necessary  to  al- 
lege a  special  request,  but  Hut  Jtcqrius  re^uUitus  is  sufficient  ^  which  k 
only  a  form  of  pleading,  and  if  it  be  omitted,  does  not  viuale  the  de- 
clsu^tion.' 

Where  the  matter  alleged  lies  more  property  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant,  there  tne  declaration  ought 
to  shew  ibat  notice  was  given  to  the  defendant  ;"*  as  where  the  dbfen- 
daat  promises  to  give  the  plaintiff  so  much  for  a  commodity  as  it  is 
worth,  o)r  ds  any  other  had  given  him  for  the  like,  or  to  rive  so  much 
for  ev^ry  cloth  the  plaintiff  should  buy,  or  to  pay  the  pmintiff  what 
damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff's  costs 
of  suit :"  And  when  notice  is  necessary,  it  ought  to  appear  that  it  was 

Siveu  in  due  time,  and  to  a  proper  person."     But  where  the  matter 
oes  not  lie  niore  properly  m  the  knowledge  of  the  plaintiff  than  (^ 
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tke  defendant,  no  notice  is  requisite  f  as  in  debtnpon  an  obligation, 
conditioned  to  perform  an  award,  notice  of  the  award  need  not  be 
alleged,  because  the  defendant  «iay  lake  notice  of  it,  as  well  as  the 

{laintiff:  Soif^  upon  a  treaty  of  marriage,  a  promise  be  made  to  th^^ 
tther  of  the  daughter,  by  the  father  of  the  son,  to  pay  the  daughter 
1002.  after  the  death  of  the  son,  if  she  survtve,  and  the  son  die,  an 
action  may  b^  brought  upon  this  promise ;  and  notice  need  not  be 
given  to  tne  defendant  of  the  death  of  the  son  *  So,  on  a  promise  to 
pay  so  mudi  money  at  the  full  age  of  an  infant,  notice  of  hlsattkining 
*tbat  age  need  not  be  given,  because  it  is  as  notoriotis  to  the  one  [*447  j 
as  to  the  other.*  And  in  an  action  on  a  promissory  note,  by  the  indor* 
see  against  the  drawer,  notice  of  the  indorsement  need  not  l>e  averred.*^ 
The  br«uhj  in  a  declaration  upon  contract  is  either  rugatw^^  that 
the  defendant  has  not  done  something  which  he  contracted  to  do^  or 
proc  ured  it  to  be  done  by  another,  or  that  he  has  not  done  it,  or  pro- 
cured it  to  be  done,  in  a  careful  and  proper  manner ;  or  it  is  affirma" 
(tve,  that  he  has  done  something  which  he  contracted  not  to  do,  or 
sttflfered  it  to  be  done  by  another,  or  that  he  has  deceived  the  plaintiff, 
on  a  warranty,  &c.  The  breach  must  be  assigned  in  the  words  of 
the  contract,  or  in  woixls  tantamount,  which  comprehend  the  sub- 
stance and  effect  of  it :  And  in  assigiimg  the  breach  of  a  covenant 
for  c}uiet  enjoyment,  it  is  sufficient  to  ail^,  that  at  the  time  of  the 
demise  to  tiie  plaintiff,  A.  B.  had  lawful  rieht  and  title  to  the  pre* 
mises,  and  baving  such  right  and  title,  entered  and  evicted  the  plain- 
tiff, without  shewing  what  title  A.  B.  had.,  or  that  he  evicted  the 
4)laintiff  by  legal  process.*  Where  the  domages  sustained  by  tb^ 
plaintiff  are  naturally  connected  with  the  breach  of  contract,  it  is  not 
usual  to  state  thorn  specially  in  the  declaration ;  otherwise  they  should 
be  stated,  in  order  to  prevent  a  surprise  upon  the  "defendant.* 

In  actions  for  wrongs^  the  declaration  should  state  the  inj^try 
complained  of;  and  in  actions  on  ibe  case,  tt  should  set  forth,  by  way 
•(^mdiwemmt^  the  circumstances  under  which  the  injury  was  com- 
mitted, and  the  consequential  damages  resulting  therefrom  to  the 
plaintiff*  The  injury  complained  of  is  immediate  or  conxequentiah 
•where  it  is  immediaie^  and  included  in  the  act  complained  of,  there 
it  is  sufficient  to  state  that  act  alone  in  the  declaration,  as  in  trespass 
vi  et  armif.  The  charge  in  such  case  ought  to  be  direct  and  posi- 
tive, and  not  merely  by  way  of  recital ;  Therefore  a  declamiion  by 
W/,  stating  that  whereas^  or  wherefme  the  defendant  did  the  act 
♦coniplained  of,  is  bad  on  special  denjurrer ;  and  was  formerly  [*4483 
•  holden  to  be  so,  in  arrestof  jnilgment  :*  but  now,  ii  may  l>e  amended  at 
any  time  before  or  after  judgment,  by  a  right  Mil;  ^^  time  of  fiHng 
whereof  the  court  will  not  inquire  into  :^  And  by  ori^md/,  the  count 

»  H«n1,  42.  uml  iPf  1  Smiml.  117.  (2).  d  S«*«  furtlHT  iw  tlie  tfawMt^n  masit*'mp0it^ 

h  1  B«m.  H  PmI.  62S.     Ami  »e  furilier  «i.  Chlttv  on  l*l«iwlifig,  1  V.  p.  3:12,  3.     And  ut 

t» H9ti€e,Chhxy  on  P»e«dinir«  I  V.  |>.  3l9. See.  to ih^  mode  of  deekirinK  \n  £i;ikeral  ii*  m- 

iMwm  on  Pletidmfif  i  *«p.  V 1 1.  tttrntfait,  9^itLn,  tSt,  kfc.    L:* wes  w  Ptw*- 

e  4  DaroC  4-  Rait,  617.    And  lec  further  log.  Clii%|t.  I.  to  XV.  iuoliuive  ;  in  Ht^,  Chit- 

M  to  the  breach  in  a»8HmpHi,  Chitty  on  tf  oil  PiemKnff,  1  V.  p.  84 o,  tio.  i  mKl  in  ee/ve- 

ITgaiBngi'l  V.  p.  32&.  bcc.    L-4wet  on  Plead-  nant,  uL  \u  r^  ke. 

iBK.  ChHk  IX.  c  2  Siilli.  Sf^     \fkr.n\. 

"^                                                              •  f  tMr.  HW.    Ilfri. 


MS  ,  OF  THE  DECiLiTRATK*. 

part  being  helped  by  the  recital  of  the  unfit,  tfaiB  Mit  is  not  frid, 
even  OD  a  special  demurrer.^ 

Where  toe  damages  m  trespass  are  such  as  naturally  arise  bom 
&e  act  complained  o^  or  cannot  widi  decency  be  stated,  tfaev  may  be 

EVen  in  evKknce  under  the  alia  enormia ;  but  otherwise  they  bM 
I  stated  in  the  declaration  *>  And  many  things  may  be  laid  and 
proved  in  aggravation  of  damages,  for  whi^h  akme  irofftm  would 
not  lie ;  as  trespass  may  be  brought  for  entering  the  plaintiff's  hoiuei 
and  beating  hb  wife,  child,  or  servant,  and  the  deolti^  ma^  be  g^ven 
m  evidence,  to  ageravate  the  damages :  but  in  such  case,  the  plaintiff 
cannot  recover  aama^es  for  k>sing  the  strtAu  of  his  child  or  se»» 
vant,  because  he  may  nave  a  proper  action  for  diat  injury.  So  Ifci* 
pass  will  lie  for  breaking  and  entering  the  plaiAtifTs  house,  under  a 
felse  and  unfounded  charge  dnd  assertion  that  the  pb&itiff  hftd  slokn 
property  therein,  psr  quod  he  was  injured  in  his  credit,  frc.;  and 
the  jury  may  give  damages  for  the  trespass,  a^  it  is  aggravated  hf 
such  false  charge.*    So,  in  .trespass  qiusrt  cbrntun  yhgitf,   he  may 

e've  in  evidence  that  the  defendant  came  into  his  house,  and  defiied 
&  daughter  f  or  that  his  wife  was  so  terrified  by  the  conduct  of  tbe 
defendant,  that  she  was  immediately  taken  Hi,  and  soon  afterwards 
died/  But  in  trespass  quart  dausum  fresnl,  tbe  ]^aintiff  wouM  nit 
be  permitted  to  give  evidence  of  the  defen&nt's  taJof^  away  n  horse,* 
&c. ;  and  in  the  other  cases,  the  evidence  is  altowed  to  be  ^ven,  not 
as  a  substantial  ground  of  action,  but  merely  to  shew  the  viofence  of 
the  defendant's  conduct/ 

Goiisequential  injuries,  we  have  seen,  arise  from  msilrfiammce^ 
nonrfeasance,  or  mis-feasanu.  In  actbns  for  mal-feasance,  three 
[*449]  things  are  to  be  attended  to  in  the  declaration ;  first,  the  in^ 
iive^  if  any,  which  urged  the  defendant  to  the  commission  erf  the  act 
complained  of;  secondly,  the  end  which  he  had  in  view ;  and  thirdly, 
the  nuoTis  which  be  took  of  accomplishing  it*  Thus,  in  an  action 
for  defamation,  the  motive  is  malice,  the  end  proposed  is  to  injure 
the  plaintiff  m  his  cood  name,  &c.  and  the  means  are  the  words 
spoken  by  the  defendant  for  that  purpose.  In  actions  for  mal-feas- 
ance, the  motive  is  either  malice^  which  generally  speaking  leads  io 
the  commission  of  injuries  to  the  person^  or  the  gratification  of  setf> 
interest  at  the  ex'pcnce  of  another:  And  accoi*dingly,  the  estd  which 
the  defendant  has  in  view,  is  either  to  injure  the  plamtiff,or  to  benefit 
himself:  And  the  means  be  takes  of  accomplishing  his  intention,  are 
either  direct  and  open,  or  under  colour  of  legal  process,  or  by  deeeif, 
which  is  either  where  there  is  a  privity  between  the  parties,  as  upon  * 
a  sale  of  goods,  Sucm  or  where  there  is  no  such  privity.  In  actions 
for  non'feascmce^  or  wis-feasance^  the  injury  frequently  proceeds 
from  a  mere  neglect,  without  any  bad  motive  imputable  to  tfie  de- 
fendant. 
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Th^  cllcmiwttuiees  ftHeadite  (be  aeverri  tejwries  kefepe«i^ticned, 
and  whicli  should  be  stated  by  way  ef  mducemeni,  are  various,  ac- 
cording to  the  nature  and  grouiKls  m  the  aiction*  In  gieneral,  they 
disclose  soaie  right  or  Mt  in  the  plaintifi^  or  some  ilu^  to  be  per- 
formed by  the  defemknt*  In  acMons  for  wrongs,  affecting  the  ab- 
sokUe  r^hts  pf  persons,  the  ripbt  to  p^vonai  security  being  implied. 
«eed  not  be  started  in  die  decwation ;  as  in  dctions  of  assault  ana 
btUUr^  &x.  But  where  the  wrongs  tomplained  of  affect  the  reto* 
the  nghts  of  persons,  the  relation  should  be  stated,  in  respect  of 
which  the  plaintiff  is  injured ;  as  in  actions  for  crminal  /Hmoers^tion^ 
Ik.  :  And  where  an  actbn  is  borou^ht  for  4^fmnati(m^  it  is  usual  to 
state  in  the  declaration,  by  way  of  mducement,  that  the  plaintiff  is  a 
person  of  ^ood  naa^,  &;c«  and  has  apt  b<jen  guilty  of  the  crime  im- 
pmed  lo  him/  * 

Id  actions  ef  wroi^  to  rtti  or  |)er^ona/  pnqperty,  the  plaintiff ^s 
right  or  title  must  be  set  forth  in  thie  declaration,  eitner  gmtraUy  or 
«tcMi%»  Where  a  mctcri  title  is  necessary  to  maintain  the  action, 
nt  naust  be  sta^d  wkn  certainty  :^  If  a  pian  all^e  in  himself  [^^450] 
a  title  to  the  inheritance  or  freehold  of  lands  in  possession,  he  ought 
v^pilarly  to  aay  that  he  was  m9ed  f  or  if  he  allege  possession  of  a 
term  for  y^irs,  or  other  chattel  real,  that  he  was  possesied  .*^  So  if  he 
allege  seisin  of  things  manurable,  as  of  lands,  tenements,  rents,  &c. 
he  shank]  say  that  he  was  seised  in  hie  Jmtsm  as  of  fee  ^  if  of 
thinga  not  manurable,  at  of  an  advowson,  that  he  was  ^ised  as  of 
fie  mid  right  omitting  irt  his  deamtnt  A  And  it  is  a  rule,  that  where 
title  is  necessary  to  be  shewn,  if  the  plaintiff  derive  a  particular  estate 
frcHn  another,  he  ou^ht  to  shew  that  the  other  had  such  an  interest 
as  would  enable  him,  to  make  the  estate/  The  reason  vihy  the 
commencement  of  particular  estates  must  be  shewn  in  pleading  is, 
because  they  are  created  by  agreement  out  of  the  primitive  estate ; 
and  the  court  must  judge  whether  the  primitive  estate  and  agreement 
be  sufficient  to  produce  the  particular  estate  claimed :  And  this  is  a 
fundamental  rule,  which  ought  not  to  be  broken  upon  fancied  incon- 
veniences/ It  is  also  a  rule,  that  if  the  plaintiff  claim  under  one  who 
has  only  a  particular  estate,  as  for  life,  ne  must  aver  the  continuance 
of  that  estate.' 

In  setting  forth  a  tide  to  vicorporeal  hereditaments,  the  plaintiff 
must  shew  that  it  was  by  erant,  custom,  or  prescription.  A  grant 
ought  regularly  to  be  pleaded,  with  a  profert  in  curia  of  the  deed 
containing  it;  but  where  the  deed  is  lost  or  destroyed,  by  accident  or 

•  Com.  Diff.  tit  JeUonnwrniktCmefat  t>f  tithes  s  4  Sauod.  997.  (1)-  f^Hf  under 

JMimahAM,  a  1.  /t'.i«rt  i«.  /  1  Sawd.  14f .  (9).  M3.  (I ).  in* 

1  As totlM  node  oTitatmc  or  Mtting  fiviK  terette  lurmim;  id.  S51.    1).  auU^ttment  rf 

in  o  de«Uur«lion  or  olKer  pleMliiin,  ihe  mU^  term  or  rwenian,  id.  t34.  (3).  m  (2).  mt- 

^the  kings  we  1  SOoml.  187.  (1).  miaim  t^mmeitt  / id  934,  (4). or« «ftfA«W title, «t 


^/i  eor^orolJMHioleorattKgttei  tdltMdL  848.  (8,  9).    And  ai  to  tho  nioile  of  aetiuig 

mitin  mf  a  huMkmd.  iMte  luemlM  ,  id.  «63.  ftrth  die  HUe.  m  dedwiJioM  ]«  cirt^noii^ 

(4).  ISmumL  SS3.  (1).  learn  mmI  rebate  /  S  ete Chim  on  Plradiog^  t  y.t»*^09, Iko. 

taiid.  la  (15).  IL  <1«).  bm^ain  md  eoie  •  Co.  Lit.  17.  a. 

enteOed,  t  SMod.  t51.  (2,  S).  t  Stuod.  U.  4  Ut.  4  lO.  and  m  Com.  Dig.  tit.  Plrader, 

OS).  It.  CUn.fiejfment,  tSMod.  9.  (m  ^^^^^  ^*'''L,5?!L  ^  -ir 

JSmi  md  irJiSSkmu  /  1  S.iunI.  «69.  (St  e  Com;  Dijr;tit  i^fc^fcr,  C-  3(^ 

79«nd.i7ft.  e.  (l,t.  4).  deviee  f  1  flwina.  f  «S.lk  BG2.  todieeS  VViN.  Ti. 

m,  (f).  ieme  or  demite  /  id  W6.  (1).  kaee  K  Com.  Dig.  tit.  Phader,  a  68. 
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length  of^time,  it  may  be  pleaded  without  9Lpr^L\  Cnstom  is 
[*451]  properly  a  local  usage,  and  not  annexed  to  any  particular 
perion ;  such  as  a  custom  within  a  manor,  that  lands  shall  descend  to 
the  youngest  son,  or  that  copyholders  shall  have  a  rkht  of  commont 
&c.  Prescription  is  altogether  a  personal  usage :  ana  is  either  in  a 
que  estate^  or  in  a  man  and  bis  ancestors :  the  fonnsr  is  where  the 
right  claimed  is  annexed  to,  and  passes' with  the  land,  in  which  case 
the  plaintiff  states  that  he,  and  all  those  who^e  estate  he  hath  therein, 
have  immemOrially  had  such  right ;  the  latter  is  where  the  right  is 
Apt  annexed  to  the  land,  but  lies  in  grant,  in  which  case  the  plaintiff 
must  aver  that  he,  and  his  ancestors,  have  immeraorially  enjoyed 
it« 

But  in  personal  actions^  it  is  seldom  necessary  lo  state  a  tkle 
specially  in  the  declaration ;  for  damages  are  the  ^t  ofthese  actioDSi 
and  the  title  only  matter  of  inducement  :*  And  it  b  a  general  mle 
therein,  that  possession  is  sufficient  eoideMe  cf  (Me  a^fomst  «  vroi^ 
doer  ;  as  in  trespass  qware  clofasum  fregitf  m.  So-  m  an  action  on 
the  case  for  a  nuisanu  to  the  plaintiff ^s  house,  &e«  it  is  sufllcient  for 
the  plaintiff  in  his  declaration,  to  state  generally  that  he  was  lawfidly 
possessed  of  the  house,  or  other  property  affected  by  the  injorjr 
complained  of  t^  and  if  the  declaration  be  for  stopping  up  i^gAis,  it 
goes  on  to>  state,  that  by  reason  of  his  possession  he  had,  and  of  right 
ought  to  have,  the  lights  that  have  iMsen  obstructed/  In  like  Boan- 
tker,  the  plaintiff  in  an  action  for  divertine^a  v>tUer<oiurse  firom  his 
mill,  need  only  state,  that  he  was  possessecf  of  the  mill,  and  that  the 
wate^  had  been  accustomed,  and  of  right  ought  to  flow  thereto,- with- 
out stating  that  it  was  an  ancieni  mill,  or  disclosing  the  grounds  upon 
which  the  right  to  the  water  is  claimed.^ 

In  an  action  upon  the  case  for  the  disturbance  of  rights  of  osm^ 
{*452]  mm^  &p.  there  is  said  to  be  this  distinction :  Where  the  ac^ 
tion  is  brought  against  a  wrong-doer^  it  is  sufficient  for  the  plaintiff  td 
«tate  in  his  declaraition,  tb^t  he  was  possessed  of  a  house  or  land,  &c« 
and  by  reason  of  liis  possession  thereof  was  entitled  to  the  rieht,  in 
<he  exercise  of  which  ne  has  been  disturbed :  But  where  the  jnaintiff 
^vould  lay  any  charge  or  servitude  on  the  land  or  property  ef  another, 

•  3  Darnf.  ^  East*  131.    Mnd  fhr  (lie  «iim>»  t  10^  Co.  59.  H. 

in  whicii  «  profert  in  curia  ia  neccMar)*,  or  d.2Bulst.  2S8. 

maj  be  dispensed  w  illi ;  and  as  to  the  de-  c  I  Rol:  R(*|>.  3931 

mand  and  giring  of  sjfrr,  and  the  manner  of  f  Cro.  Gar.  326.  1  Sbov.  KL 

setting  out  det^ds,  tee.  Uierenn;  si^  ISauml.  g  1 1«on.  347.  Palm.  390.  Chk  Our.  493, 

%  m.  9.  5.  (1).  380.  (3).  317.  (3).  3  iiaiind.  675.  3  Mod.  AH.  3  l^v,  133.  &  C. 

9.  (13, 13).  48.  (7).  366.  (1).  40S.  (1).  410i  h  1  Vent.  3l9.  4  Mod.  418.    And  fir  the 

(3.)  manner  of  deelarmg  for  the  dittwhtmee  of 

b  And  see  further,  as  to  euHomt  and  pre^  Hrht$  of  toay,  see  1  Vent.  274  3  Lev.  141 

tcrijbtimi,  what  may  or  maj  not  be  elairaed  S  Keb.  53S.  3  Lev.  966.  t  Uxtw,  13(1.  ft  Li 

btthcm;  1  Swind.  341.  (3).  348.  (ia).  hov  Ravm.    751.    1090.   3  Ld.  Karm.  86.:    flf 

the  claim  8lMMld  be  made  by  a  corponuion ;  ^c«t,  10  Co.  59.  h.  Cro.  EU^.  336 ;  tifrm^ 

id.  340i  (3).  341.  (3).  as  to  aciiftom  fora  cA/s«*««  4  Mod.  413.  1  Shov.  18.;  of  faff% 

xorporatien  to  exolnde  fureifn^t  from  bav-  Owen,  109.  Cro.  Jne.  43.  133, 3.  3  L^r.  190. 

ing  and  selling;  id.  313.  tL   (3).  or  w^pre^  3Lntw.  1517.;  t^firrief^  WUI««,5ae.;  and 

Mcriptton  for  tenants  to  have  the  9ol^  and  tev"  tilt  9eai9  in  eharcbes  I  Lev.  71.  1  Std.  ^0^ 

era/  pasture,  He»  in  exclnsinn  of  the  lord  or  8.  C.  3Lpv.  193.  fi  Lev.  7).  I  Wils.  336.  I 

owner  of  the  soil ;  i:L  3S\,  (3).  and  as  to  a  Diimf.  ^  East,  428.  8ee  ahm  1  Saund.  M^ 

etattm  or  preweH^Utn  Ibr  eoramon,  ^cc  by  (3).  3 Saund.  IIS.  a>  0)*  ^^^  '*•  CO-  ^^^ 

ayp^Mden,  fJl  34(1.  (3).  349l  (1 1»  12.)  (3).  Chfcty  on  Pleading,  ij  V.  p.  3S4,  ^ 


OP  THE  DECLARATION.  *  *         452 

he  must  set  forth  his  title  specialbf  b  the  declaration.*  Thus,  in  aa 
action  on  the  case  against  a  stranger  and  wrong-doer,  for  disturbing 
the  plaintiff  m  the  use  of  a  seat  in  a  church,  no  tide  or  consideration 
is  necessary  to  be  shewn :  But  where  the  plaintiff  claims  against  the 
ordinary  hunself,  who  hath  prmd  facie  the  disposal  of  all  the  seats  in 
the  church,  he  ought  to  shew  some  cause  or  consideration,  as  building, 
repairing,^  &c«  And  though  in  the  other  case,  the  plaintiff  is  allowed 
to  declare  upon  his  possession,  yet  he  must  prove  his  title  at  the  triab 
And  possession  for  above  aixhf  years  of  a  pew  in  a  church,  is  not  a 
sufficient  title  to  maintain  an  action  on  the  case,  for  disturbance  in 
the  enjoyment  of  it;  but  the  plaintiff  must  prove  a  prescriptive  right, 
or  a  faculty,  and  should  claim  it  in  his  declaration,  as  appurtenant  to 
a  messuage  in  the  parish.*  In  declaring  for  wrongs  to  personal  pro-» 
perty,  the  plaintin  must  state  his  right;  as  in  trespass  for  taking 
gooGS,  that  they  were  his  own  goods  ^  or  in  trover^  that  he  was  pos* 
sessed  of  them,  &c« :  And  in  «  declaration  in  replevin^  for  taking 
goods,  the  description  number  and  value  of  them  must  be  stated  with 
certainty.® 

In  actions  upon  the  case  for  a  breach  of  duty,  the  declaration 
should  state  the  nature  of  the  duty  to  be  performed  by  the  defendant ;  . 
*which  is  founded  on  the  general  obligation  of  law,  the  defen-  [*453] 
4ant's  particular  situation,  or  some  contract  or  agreement  between  the 
parties.  Where  the  defendant  is  liable  of  common  right,  as  to  repair ' 
ft  wall  for  preventing  damage  to  his  neighbour,  it  is  not  necessary  for 
the  plaintiff  to  shew  a  title  in  his  declaration,  or  the  special  grqund  of 
the  defendant's  liability  */  But  where  a  charge  is  imposed  on  another 
Wgainst  common  right,  as  owner  of  the  soil  or  tertenant,  it  was  for- 
merly holden,  that  a  title  must  be  shewn ;  as  in  an  actbn  for  not 
repairing  fences,*  Sue*  So,  where  a  special  action  oh  the  case  was 
brought  against  the  defendant,  for  not  keeping  a  bull  ai)d  boar,  the 
declaration  was  holden  bad  on  demurrer,  for  not  setting  forth  that 
the  defendant  was  obliged  to  keep  them,  either  by  custom,  prescrip- 
tiofTor  otherwise.^  But  in  a  late  case,  where  an  actbn  was  brougnt 
for  not  repairing  a  private  road,  leading  through  the  defendant's 
close^  it  was  holden  to  be  sufficient  to  allege,  that  the  defendant,  as 
cccupier  of  the  close,  was  bound  to  repair  it:'  And  per  BvdUr  ^ 
Justice,  ^  the  distinction  is,  between  cases  where  the  plaintiff  lays  a 
charge  upon  the  right  of  the  defendant,  and  where  the  aefendant  him- 
self prescribes  in  right  of  his  own  estate :  In  the  former  case,  the 
plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  estate,  and 
cannot  therefore  plead  it ;  but  m  the  latter,  the  defendant,  knowing 
his  own  rstate,  in  right  of  which  he  claims  a  privilege,  must  set  it 
forth.^     In  actions  against  sheriffs  or  other  officers,  or  against  car- 

•  4  Mod.  421.  1  Str.  5,  Wilier  619.  1  Bar.  839.  S  Ld.  Ri^jm.  890  S  Str*  1033. 

440.  4  Darnf.  4*  EMkt,  7l8.  Sediftuert  at  to  c  I  Moore,  S86.  TTaimt.  64S2.  S.C- 

this  diHkictMMii  anil  tee  S  Dumf.  Sr  EmI,  f  1  Salk.  2S.  340.  6  Mod.  311.  S.  C. 

768.  9  Stfind.  113.  a.  (n.  Chitty  on  Fiend-  g  I  ShIIc.  335,  6. 

hiK,  1  v.  p.  S66.  h  4  Mod.  S4l. 

k  3  Lev.  73.  i  3  Dumf.  AvEuft*  768. 

c  I  Dumf.  4*  Eftst.  4^.  k  ItL  768.  Tmntn  quart* 

4  Ci-o.  Jao,  46.  %  Salk.  640. 1  Ld.  Baym. 
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#iers,  &c.  for  im^^/kuimGe,  the  declaration  must  state  ikt  nature  of 
Che  plaintiffs  righ^  ^^^  ground  of  the  defendant's  duty** 

In  actions  upon  the  can  for  conseqaential  injuries,  the  damagm 
wUch  the  plain^  has  sustained,  beinr  the  gist  of  the  complaint,  oiuit 
be  stated  in  the  declaration ;  which  dcunages  must  appear  to  depend 
on  the  injury  complained  of^  and  not  be  too  femoU^  or  happen  from 
fhe  intervention  of  another  cause  :^  And  they  are  either  genef^  or 
tpedal*  General  damages  are  such  as  naturally  arise-out  o^  or  are 
connected  with  the  injury,  comolained  of;  And  in  actions  for  md^ 
f*45i]  fiasanUn  they  in  general  correspond  with  the  end  or  desien 
which  the  defendant  had  in  view,  and  whioh  has  been  previousqr 
stated  in  the  declaration ;  as  in  an  action  for  d^kmation,  toe  declunK 
tiM  statcis,  that  the  defendant  intending  to  injure  the  plaintiff  in  his 
Mod  name,  &c.  spoke  the  words  complained  of;  whereby  thephdo- 
tiff  was  injured  b  his  eood  name,  &c.  Spmal  damages  are  either 
such  as  are  superadded  to  general  damages,  arising  from  an  act  inja- 
nous  in  itself;  or  such  as  arise  from  an  act  indifferent  in  itself,  bat 
injurious  in  its  consequences :  And  in  either  case,  they  must  be  spe- 
cially laid  in  the  declaration,  or  the  plaintiff  will  not  be  allowed  to 
SVe  them  in  evidence  at  the  trial.  Tnus  in  an  action  for  defamatioa, 
ough  the  words  be  in  themselves  actionable,  yet, the  plaintiff  is  not 
at  liberty  to-give  evidence  of  any  loss  or  injur]^  he  has  sustained  by 
the  speahing  of  them,  unless  it  be  specially  laid  in  the  declaration.* 
If  an  action  oe  brought  for  words  that  are  not  in  themselves  actiona- 
ble, and  the  plaintiff  do  not  prove  the  special  dan^ige  laid  m  ^ 
declaration,  he  must  be  nonsuited ;  because  the  special  dama^  is  the 
|;ist  of  the  action :  but  where  the  words  are  of  themselves  actionabR, 
if  the  words  be  proved,  the  jury  must  find  for  the  plaintiff,  though  no 
special  damage  be  proved.' 

The  declaration  ui  general  concludes,  ^  to  the  damage  of  the  phia* 
tiff  of  a  certain  sum  of  money,  and  therefore  he  brmg$  hii  ewU^&xJ^ 
But  in  stpenat  action,  brought  by  a  common  informer,  where  the 
plaintiff's  right  to  the  penaltv  accrues  upon  bringing  the  action,  it 
IS  not  necessary  to  conclude  in  this  way ;  as  the  plaintiff  cannot 
have  sustained  any  damage  by  a  previous  detention  of  die  penalty.* 
In  actions  against  attomtes  and  officers  of  the  court,  it  is  usiai, 
though  not  necessary,^  for  the  plaintiff,  instead  of  bringing  not,  to 
prmf  relief,  &c.  And  where  the  action  is  brought  by  Ml  against  a 
member  of  the  house  of  commons,  the  bill  concludes  with  a  prayer 
of  process  to  be  made  to  the  plaintiff,  according  to  the  statute,  sc.' 
It  was  anciently  necessary  to  find  pledges  to  prosecute,  and  add 
their  names  to  the  declaration  by  hill  f   But  they  are  now  holden  to 

•  Se«  further,  at  to  the  ttttemeiit  ef  tira    meot  of  the  damagt^^  in  mIiqiis  Cor  wroosi^ 
pIttntifPs  righi  or  «iK»rr«^  mnA  the  defend-    Chitty  on  PlendinfTt  1  V.  p.  a|d»  Ice. 

anfft  tM^euion  or  4mty^ .  with  the  eonw-  •  4  Bur.  WU.  MSC 

qiieoeet  of  a  miataike  in  aetthig  them  oat,  in  t  Andr.  247. 

•ctimis  for  wrongs,  Chittjr  on  Pletding*  IV.  k  See  fiulter,.M  to  tiieinodeof  c«uM^ 

p.  364,  Sco.  deelaniiionBy  Chit^  on  Plendin&  1  T.  p. 

b  5  TftODt  534.  397,  kc. 

•  Bnl.  JVi  Pri.  7.  h  9  Ed.  lY.  27.  Brow  Abr.  lit.  JTiJ^  15.  lit- 
d  fd.  6.    Md  see  farther,  m  to  the  state*  Fk4ge$t  .1 1 .  Pyvr,  29t. 
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'^bemere  matter  of  fonn,  and  may  be  found  at  any  time  before 
jodnnent/ 

The  quditiet  of  a  declaration  are  first,  that  it  correspond  with  the 
process ;  secondly,  that  it  contain  all  the  circumstances  necessary 
to  maintain  the  action^  and  no  more ;  thirdly,  that  these  circumstan- 
ces be  set  forth  with  certaiity  and  truth.^ 

The  correspondence  of  the  declaratbn  with  the  process  may  be 
emisidered,  as  it  respects  the  partus  to  the  action,  their  chnstian 
end  fumanief,  the  description  of  the  diaractef  in  which  they  sue  or 
are  sued,  and  the  nature  of  the  cause  of  action.  Where  the  process 
IB  not  liable,  the  plaintiff,  we  have  seen,"  is  allowed  to  jom  four 
defendants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  them  severally  r^  And  accordingly,  in  the  Common  Pleas,  on 
a  cefias  *quart  cUtusum  fregit  -against  two,  a  declaration  against 
one  has  been  deemed  regular."  But  where  the  cause  of  action  is 
bailable,  the  plaintiff  cannot  declare  against  one  defendant  separately, 
upon  joint  process,  and  affidavit  to  hold  to  bail  against  two;  though 
they  were  sued  upon  a  joint  and  several  promissory  note,'  or  though 
the  other  defendants  are  out  of  the  jurisdiction  of  the  court,  and  can- 
not therefore  be  served  with  process:'  And  where  a  defendant  is 
held  to  bail,  on  a  writ  issued  against  himself  and  another,  and  the 
plaintiff  declares  against  one  only,  the  court  will  set  aside  the  decla- 
ration and  subseouent jproceedm^  for  irregularity.^  In  the  Common 
Pleas  however,  the  affidavit  of  debt  and  clause  of  ac  etiam  in  bail- 
able process,  point  out  the  person  against  whom  the  action  is  to 
proceed :  Therefore,  where  the  affidavit  of  debt  was  against  ^.,  the 
capias  aeainst  A.  and  £•  and  (he  declaration  against  A.  only,  by 
"^fvhom  Sail  was-put  in,  that  court  J^eld  it  to  be  regular  *}  And  [*456] 
upon  a  bailable  capias  against  two  defendants,  with  a  clause  of  ac 
etiam  and  affidavit  of  debt  against  one,  the  plaintiff,  in  that  court,  may 
regularly  declare  against  the  latter  defendant  only.*^ 

The  declaraticm  should  regularly  correspond  with  the  process,  in 
the  christian  and  surnames  of  the  parties :  But  it  is  no  .objection  to  a 
declaration,  that  the  parties,  having  been  once  called  by  their  names, 
are  afterwards  designated  by  the  terms  plaintiff  and  defendant  f 
and  this  is  now  become  the  common  mode  of  declaring*  The  mtt- 
nonur  of  the  defendant  may  be  considered,  either  with  reeard  to  its 
eonsequence6,^if  not  cured,  or  the  manner  of  curing  it.  If  the  de- 
fendant has  been  arrested  by  a  wrong  name,  the  sheriff  and  his  offi* 
cers  are  liable  to  an  action  of  trespass  and  false  imprisonment:"  And 
the  arrest  being  illegal,  the  court  instead  of  putting  the  defendant  to 

•  Edw.  IT,  9.  S  Hen.  Vn.«.  17.   Palm.       g  1  Maide^-Sel.  55. 

ilS.  Stac  4  be  5  Ann.  e.  16.  §  1.  Fort  330.  b  4EaBt,  589.  1  Maale4-  S«L  55. 1  BsSrk 

Gm.  temp.  Hardw.  315.  Barnet,  163.  1  Wils.  Pal.  4^,  i  New  Rep.  C.  P.  81  I'Manh.  i74| 
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plead  the  misnomer  iii  abatement,  will,  if  he  be  not  called  and  known 
by  the  name  in  the  process,  as  well  as  by  his  ridit  name,  set  ande 
the  proceedin^,^  ana  discharge  him,  if  in  custody  ^  or  if  he  has  nTe» 
a  bail  bond,  will  order  it  to  be  delivered  up  to  be  cancelled.*  Bat  if 
there  be  only  an  inaccuracy  in  the  spelling,  so  that  the  name  is  idem 
sanans^  the  court  will  not  interfere  :^  An^rwhefe  yl,  having  two  oftfu> 
tian  names,  has  omitted  one  of  them  in  his  dealings  with  B,  he  cannot, 
in  an  action  brought  against  him  by  fi,  make  the  omission  a  groond  for 
setting  aside  the  proceedings.®  The  application  for  that  purpose, 
which  is  founded  on  an  affidavit  of  the  misnomer,^  should  it  seems  be 
made  before  the  expiration  of  the  time  allotted  for  pleading  in 
abatement ;'  and  the  court  will  only  relieve  the  defendant,  upon  the 
terms  of  his  filing  common  bail,  and  undertaking  not  to  bring  anj 
action.^  If  the  pkintiif  dedare  against  the  defendant  by  ^a  wroi^ 
[*457]  name,  he  may,  if  not  estopped,  plead  the  misnomer  in  abate^ 
ment ;  and  it  seems  Ifaat  his  entering  into  a  bail  bond  to  the  sheriff 
in  the  wrong  name,  would  not  estop  him  from  pleading  in  abatement 
in  the  orkinal  action ;  though  perhaps  it  might,  in  an  action  on  the 
bail  bond.'  The  safer  way  however  is  for  the  defendant,  where  he 
is  arrested  by  a  wrong  name,  to  enter  into  the  bail  bond  by  his  right 
name,  stating  that  he  was  arrested  by  the  name  in  the  writ ;  for  if  his 
entering  into  it  by  a  wrong  name  would  not  operate  as  an  estoppel,  it 
might  be  evidence,  by  his  own  admission,  of  nis  being  called  as  wdl 
by  one  name  as  the  otner  :^  And  it  is  clear,  that  if  the  defendant,  after 
being  arrested,  were  to  put  in  bail  above  in  a  wrong  name,  it  would 
estop  him  from  pleading  the  misnomer  in  abatement ;'  even  though  he 
were  himself  no  party  to  the  recognizance.™  The  bail  above  Uiere- 
fore,  in  such  case,  should  be  put  in,  and  entered  on  the  recognisance 
roll,  by  the  defendant  in  his  right  name,  as  having  been  arrested  by 
the  name  in  the  writ:"  And  if  the  plaintiff  declare  by  a  wrong  chris- 
tian name,  this  k  no  ground  of  nonsuit  at  the  trial,  if  it  can  be  shewE 
that  the  defendant  knew  that  the  action  was  brought  by  the  fenoa 
who  actually  ^es.®  So  it  is  no  objection  to  the  plaintiflPs  recovery^ 
in  an  action  oh  a  promissory  note,  that  one  of  the  defendants  is  mis* 
named,  if  it  be  proved,  that  he  was  the  real  person  sued,  aad  served 
with  process.^ 

When  process  is  taken  (mt  against  a  defendant  by  a  wrong  naiie^ 
the  misnomer  may  be  cured  by  amending  the  writ^  if  there  be  any 
thing  to  amend  by,  and  then  declaring  against  the  defendant  by  hn 
right  name  ;^  but  in  doing  thus,,  the  court  will  take  care  that  it  shall 
ftot  operate  to  the  prejudice  of  the  sheriff.'!    Or  if  the  defendant  a|h 

a  4  Msale  &  Sel.  360.  1  filbnh.  477.  Sel.  360.  2  l^init  S99.  ' 

b  2  Taunt.  399.  rikI  see  GTauDt.  115.  4       i   VVilles,  461.  Barney 94.  SlIX  mlt» 

BSaole  k  Set  360.  but  aee  1  Priee,  277.  39K  1  Salk.  7. 
9  Priee*  338.  k  3  Taant  50S. 

c  4 MAiile 4r  Sd.  361.  1  Chit  Rep.  2U       1  WiUea,  461.  Bamei^dl  8.C.  uidi» 

Imt see 3 DuntL 4 £«ft,  572.  SBoe-hPaU  I8alk.8.  5 Durnf. 4* East,  6U. 
M9.  contra.  Ante,  334  m  S  New  Rep.  G.  P.  453. 

d  8'r«int..401.  and  tee  16  Eaft,110,  IK       a  AiUe^  277. 
1  Friee,  277.  381.  o  3  Caii^>l>.  29. 

•  6Tauntfi30.  SMusb*  230.  8.C.  P  U  Eaat,  110.  and  see  1  Chit  Bep.  507*8. 

t  1  Chit.Rep.  282.  (o).  612,  13,  («). 

2  16  East,  159.  q  2  Bos.  4>  Pttl.  100.  Mul  see  3  WOs.  49. 

h  1  Chit  Rep.  282.  nd  ice  4  MAolef*  mt€^  268, 
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pear  b^  his  rig^t  name,  the  plaintiff  may  declaipe  against  4dm  by  the 
name  m  which  he  appears,  stating  that  he  was  arrested,  or  served 
with  prcKess,  by  the  other ;  for  by  appearii^,  the  defendant  admits 
^himself  to  be  tne  person  sued,  and  so  th£  variance  is  immate-[*458l 
riaU*  But  as  a  man  cannot  have  two  christian  names,  it  has  been  hof 
den,  on  a  plea  in  abatement  that  the  plaintiff  cannot  declare  against 
the  defenaant  in  his  right  name,  with  an  alias  of  the  name  he  is  sued 
by«^  And  if  a  person  enter  into  a  bond  by  a  wrong  christUm  name, 
and  be  sued  thereon,  he  should  be  sued  by  that  name ;  it  having  been 
determined,  that  a  declaration  against  him  by  his  right  name,  stating 
that  he  executed  the  bond  by  a  wrong  one,  is  bad»*  On  process  not 
bailable,  if  the  defendant  do  not  appear,  the  plaintiff,  we  nave  seen,** 
cannot  rectify  the  mistake  by  appearing  for  him  in  his  right  name, 
according  to  the  statute :®  nor  can  he  appear  for  him  in  the  name  by 
which  he  is  sued,  and  afterwards  declare  against  him  in  his  right 
name/  But  if  a  defendant  be  arrested  or  served  with  process  by  a 
wrong  christian  name,  and  afterwards  put  in  bail  or  appear  by  his 
ri^t  name,  and  the  plaintiff  declare  against  him  by  his  right  name, 
withoutstatingthat  he  was  arrested  or  served  with  process  by  the 
other,  the  courts  will  not  interpose  in  a  summary  way,  and  set  aside 
Ae  proceedings  for  insularity  f  nor  will  they,  on  that  ground,  order 
an  exonereiur,  to  be  entered  on  the  bail-piece.^  So  if  a  defendant  be 
•erved  with  process  by  a  vfrcr^  christian  name,  and  afterwards  the 

Slaintiff  enter  an  appearance  for  him,  and  serve  him  with  notice  of 
eclaration,  by  his  rigfcf  name,  and  proceed  to  judgment  and  ex- 
ecution, the  court  will  not  set  aside  the  proceedings  £r  irregularity, 
merely  on  the  ground  that  the  defendant  never  aj^ared ;  because  he 
ought  to  have  pleaded  such  misnomer  in  abatement  :*  And  if  the  de« 
fendant  be  sued  b^  a  wrong  christian  name,  and  omit  to  plead  the 
misnomer,  the  plamtiff  may  proceed  to  judgment  and  execution  against 
him,  in  the  name  by  which  be  issued.^ 

Upon  eomnum  process,  the  plaintiff  may  declare  qui  tem,'  or  as 
^executor  or  administraiorj  &c«  But  this  rule  will  not  hold  e  co7»-  [*450] 
veno  ;  for  where  the  process  was  to  answer  the  plaintiff  jut  tarn,  &c* 
and  the  declaration  was  in  his  own  name  only,  omitlyig  the  md  tarn 
part,  the  court  held  the  variance  to  be  fatal,  and  set  aside  tne  pro- 
ceedings.'* In  a  subsequent  case,  the  proceedings  were  «et  aside, 
where  the  process  was  to  answer  the  plabtiffs  as  assignees  of  a 
banknq>t,  and  the  declaration  was  in  their  own  right ;  for  the  plaintiff 
cannot  declare  against  the  defendant  generally,  or  process  sued  out 
in  a  special  character."^  So  where  a  writ  was  sued  out  by  the 

•  SWa^SaS.  Oi«0fiaod JMtfUbfsH.  23       f  10  Brnt,  328.  11  EaiU  825.  and  M  9 
GeOuntK&  J^neY.  JMiO^M.  25  Gea    Maule  h  S«l.  45a 

ia.lL&  3  UmtLk  Kilt,  611.  1  Bot.^  K8Wils.S93. 
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phiotifiB  m  iximkm,  and  the  deelarttion  was  hj  Utai  in  Aetr 
fi^y  it  was  deemed  a  sufBcient  variance  for  diacoaiging  the  defeih 
daiat  out  of  custody  on  filing  common  baiL* 

The  plaintiff  may  declaim  in  chief^  upon  common  process  by  W2  in 
the  King's  Bench,  or  on  a  common  copiot  quart  clmuum  frtpi  in 
the  Conmion  Pleas,^  for  any  cause  of  action  whatever*®  But  in 
haiUhk  cases,  the  declaration  should  regularly  correspond  with  the 
ac  ftiam  in  the  writ,  as  to  the  nature  of  the  cause  of  action :  There- 
fere,  .where  the  plaintiffs  having  held  the  defendant  to  bail  on  an 
affioiBtvit  in  astymotit^  delivered  a  declaration,  in  (foper,  the  court  of 
King's  Bench  oraered  an  txontrtiur  to  be  entered  on  the  bail-piece.' 
But  they  will  not  permit  a  defendant  to  take  advantage  of  a  variance 
in  the  amount  of  the  debt,  between  the  ac  ttiam  part  of  the  latitat 
and  the  declaration**  And  though  where  there  is  a  material  variance 
^tween  the  ac  etiam  in  the  writ  and  the  declaration,  the  plaintiff  will 
lose  his  bail,'  yet  the  court  will  not  on  that  ground  set  aside  the  pro- 
eeedings  for  irregularity.*  It  should  also  be  remembered,  that  in  the 
Conmion  Pleas,  a  variance  between  the  writ  and  count,  the  oc  etimn 
being  in  cast  on  promUesj  but  the  declaration  in  de&(,  is  not  a 
ground  for  entering  an  excnerttur  on  the  bail-piece,  where  the  sum 
sworn  to  is  under  40L^  By  wr^i^nalj  the  plaintiff  must  declare  in 
[*460l  chief,  Ah-  the  same  cause  of  action  as  is  expressed  in  the  writ  ^ 
And  if  there  be  a  variance  between  the  original  writ  and  declaratioD, 
the  court  will  discharge  the  defendant,  on  entertug  a  common  appear 
ance  :^  But  they  will,  not  on  this  ground  set  aside  the  proceedmes; 
for  that  would  be  permitting  the  defendant  to  do  indirectly,  what  me 
practice  of  the  court  will  not  allow  him  to  do  directly,  by  craving  <yar 
of  the  original  writ,  and  pleading  the  variance  in  abatement.' 

The  rules  of  pleading,  upon  which  the  statement  of  the  cause 
of  action  depends,  are  founded  in  good  sense;  their  objects  are 
precision  and  brevity  :  nothing  is  more  desirable  for  the  court  than 
precision,  nor  for  the  parties  than  brevity."'  Precision  or  certaintji  is 
of  three  kinds;  first,  to  a  common  intent;  secondly,  to  a  certain 
intent  in  general ;  thirdly,  to  a  certain  intent  in  every  particular :" 
The  seccmd,  or^that  which  is  to  a  certain  intent  in  general,  is  all  that 
IS  required  in  a  declaration ;  and  it  ought  to  be  such  that  the  de- 
fendant may  answer  it,  a  good  issue  be  joined  thereon,  and  the  court 
be  enabled  to  j^ve  judgment.®  This  certainty  should  pervade  the 
whole  declaration;  and  is  particularly  required  in  setting  forth  the 
time,  place,  and  other  circumstances  necessary  to  maintain  the 

•  8  Domf.  ^  Etft,  416.  tod  teeS  V^ilt.  i  R.  H.  %Car>h  K.6.  SDoiuCIkEm^ 
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«^B»*  But  that  which  is  aHeged  by  way  of  convefance  or  induce- 
BBent  to  the  substance  oi  the  matter,  need  npt  be  (Sjp  certainlr  al- 
leged, aathat  which  is  the  substance  itself:^  And  surplusage  will  not 
vitiatei  exc^  where  it  defmts  the  action.* 

If  thedeckration  be  defective  in  any  of  the  above  particulars,  the 
defendant  mav  demur:  But  if  he  do  not,  the  defect  may  in  some 
cases  be  aidea  by  the  defendant^  pbOj  or  hy  9:verdici  for  the  plain- 
ts If  the  declaration  want  time,  place,  or  other  circumstances,  it 
*majf  be  aided  by  the  defendant's  plea ;  but  not  if  it  be  defec-  [*46l] 
live  m  substance :'  And  a  verdict  will  aid  the  omission  of  that  which 
wail  necessary  to  be  proved  at  thetrial,  and  without  which  the  jury 
could  not  have  found  for  the  plainnff.*  Defects  in  the  declaration  are 
also  fireouently  cured  by  the  statute  of  nfffmUJ 

The  oeclaration  itseff  was  formerly  dsHversd,  in  the  King%  Bench, 
to  the  defendant's  attorney,  who  made  a  eopy  of  it,  and  then  delivered 
it  back  :>  But  the  copy  is  now  made  by  the  plaintiff's  attorney  f  and 
except  where  the  defendant  is  in  custody,  should  either  be  ddioered 
to  the  defendant's  attorney,  orJUsd  with  the  clerk  of  the  declarations 
in  the  Kine's  Bench,  or  prothonotaries  in  the  Common  Pleas.  The 
copy  of  the  declaration  is  written  on '/bur-penny  stamped  paper  ;^ 
and  the  statute  48  Geo.  IIL  c.  149.  ScaeiL  Part  ll.  §  111.  requiring 
it  to  be  written  in  the  usual  and  accustomed  manner,  and  it  not  hav- 
ing been  the  practice  to  write  such  copies  on  both  sides  of  the  paper, 
the  court  of^King^s  Bench  hekl,  that  a  copy  so  written,  and  delivered 
to  a  prisoner,  was  nregular,  am  entitled  him  to  be  discharged  out 
of  custody.^  Where  the  defendant  has  ameared  or  filed  bail,  a  copy 
of  the  declaration  should  be  dsHvired  to  nis  attorney  ^  who  formerly 
paid  for  the  same,  after  the  rate  <A  fhur  pence  per  sheet,  computing 
seventy  two  words  to  a  sheet,  togeth^  with  the  stamps  or  King's 
duty,*  eitkdfour  pence  fot  the  warrant  of  attorney  f"  And  where  an 
attorney  charged  for  a  declaration  as  containinff  more  folios  than  it 
really  contained,  and  this  chaise  was  allowecf  by  the  master,  the 
court  held  it  to  be  a  good  ground  for  reviewing  toe  taxation."  In 
the  Common  Pleas,  fiur  pence  was  paid  for  the  warrant  of  attorney 
in  dAij  trtsjMssy  and  fkmtue,  and  etgft^  pence  in  other  actions  ;^ 
*But  now  it  is  not  necessary  for  the  defendant's  attorney,  in  [*463] 
either  court,  to  pay  for  a  copy  of  the  declaration,  when  delivered  ;f 
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and  in  tift  King^  Beaeh,  mt  hare  mm^  the  phindf  ctilnoC  ifni 
judgmeati  for  tbe  defendant'a  refining  to  pay  j^iair  pence  for& 
warrant  of  attorney,  wben  a  copy  of  the  declaration  »  deli?erad  ta 
hun.  The  deUvery  of  a  copy  01  the  declaration  to  the  defeiidaiiC  Ubk 
seli^  after  he  has  appearea  or  filed  bail,  is  not  goodJ*  fiotifthe 
abode  of  the  defendant's  attome  v  be  nnJcnown  to  die  plaintiff^  9^ 
toroey,  the  copy  ahould.be  iSfad,  with  the  cleric  of  the  declarations 
in  the  King's  Bwch,  or  prothonotaries  in  the  Common  PleaB,  md 
nofiee  thereof  given  to  the  defendant:*  And  a  com  of  the  declara- 
tion should  be  Jikd  in  like  B^Bimier,  where  the  plaatiff  has  entered 
an  appearance,  or  filed  common  bail  for  the  defendant,  according  to 
the  statute,  and  notice  thereof  delivered  to,  or  left  at  the  last  or  most 
usual  place  or  abode  of  the  defendant ;  in  which  notice  should  be  ex- 
pressed the  nature  of  the  action,  at  whose  suit  k  is  prosecuted,  and 
the  time  limited  by  the  rules  of  the  court  for  pleading ;  and  that  ia 
case  the  defendant  do  not  plead  by  such  limited  tune,  judgment  wil 
be  entered  against  him  by  defiaiult/ 

The  declaration  in  the  foregoim  cases  must  ht  delivered  or  Bed 
iimobiUhf.  But  it  cannot  be  so  delivered  or  filed,  h^hre  apneai^ 
ance  or  oail ;  as  the  defendant  till  then  is  not  in  court*  StBl  noi^ 
ever,  for  the  ss^e  of  expediting  die  cause,  by  making  the  tanes  for 
appearance  and  pleading  concurrent,  it  is  a  rule -in  the  King^  Bench, 
that  ^  upon  ail  process,  returnable  befi>re  the  hut  return  of  any  tn, 
^  where  no  aflraavit  is  made  or  filed  of  the  cause  of  actiop,  the  {dain- 
^  tiff  m^  file  or  deliver  the  declaration  de  hmu  eau  or  eamUlt 
*^  cnedhf^  at  the  return  of  such  process,  with  notice  to  plead  ia  e^ 
^  days  after  the  filine  or  delivery  thereof:  And  that  upon  aU  sikJi 
*^  process  as  aforesaid,  where  an  affidavit  is  made  and  filed  of  the 
^  cause  of  action,  the  declaration  may  be  filed  or  delivered  de  hem 
£*463]  ^  ts$t,  at  the  return  ctf  such  process,  with  notice  to  plead  in 
^  fiur  days  after,  such  filing  or  delivery,  if  the  action  be  laid  in  Lou- 
^  don  or  Middleftx,  and  the  defendant  kve  within  tweniif  miles  of  Lm^ 
"'  don ;  and  in  eMt  days,  if  the  action  be  laid  in  any  other  county,  or 
^  the  defendant  five  al)ove  tmmhi  miles  from  Xondon :  Provided  the  de- 
^  claration  in  either  case  be  filed  or  delivered,  and  notice  thereof 
^  given,  four  days  exclusive  befcnre  the  end  of  the  term,  and  a  rule  to 
^  plead  be  duly  entered.'^  •  In  the  Common  Picas,  the  practice  of 
declaring  de  hmt  esse  seems  to  have  been  first  allowed  on  speM 

•  ^nier  109,  le.  '  ^  ntSoDS  de  bene  eue  to  proccM  returnaUe  at 
k  LoflfU  3di.  tlierein  mcntioocd*  but  only  to  regslatedie 
c  a.  T.  2  Gea  II.  K.  B.  time  wherein  the  defendant  la  l»  pkad  to 
d  R.  T.  1  Geo.  U.  K.  B.  R.  M.  1  Geo.  II.    aneh  deelarationaf  on  proceia  ao  retnroabfe: 

m.  L  C.  P.  knd  ae«  Append.  Chap.  XVL  That  the  plaintiff  magF  declare  de  bene  em 

§  i9»  SO.  npon   any  prooaas*  whenerer   retarnahles 

•  Lofty. SSS.  8  Dnrnf.  4^  Eaat»  719.  and  but  if  it  he  not  retnmahle   before  tne  lait 
lee  Pomitf  35.  »Antej  4S3»  S.  return  of  the  termi  die  notice  to  plead  nml 

f  Bat  he  b  not  boand  to  do  an.  Camnchael  not  be  in  fbor  or  eight  dayvi  aa  mentiooed 

T.  CAomfor.T.  24  Geo.  JXL  K.  B.  JiiUe,  331.  in  the  nile%  (aince  thoae  mlea  do  not  extend 

Inpb  K.  B.  SOS.  to  iuch  deelaraUona   de  bene  eeeet)  bat  the 

g  R.  T* 3S.  GeOb  III*  K.  B.  and  aee  R.  M.  defendant  wfll  in  that  caae  be  entitled  inaa 

lOGeOb  n.  K.B.R.M.  3  Geo.  U  f«^.  8.  impaHanee*  and  the  noliee  ahould  be  ta 

C  P.  I*rw  Beg.  148.    It  baa  been  aaid  br  n  plead  within  the  first  foor  daja  of  the  neit 

gentlemani  to  whoae  bboors  Uie  profeaaSon  term*    1  Sel*  Pr.  S4S»  3.    And  tUa  fcka  ii 

are  greatly  indebtod«  that  the  operation  of  certainly  aanctioned*  in  the  Common  Pleas, 

thcao  ndea  of  eeurt  ia  not  to  eonfine  dceia-  by  the  cue  of  Abbey  v.  JUartmt  1.  fi.  Blae. 
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^fniiBf  and  was  afterwards  extended  to  cmnmm  Ctties^  At  pre* 
aent,  the  declaration  in  that  court  may  be  ffied  or  delivered  de  6ene 
u$i^  upon  process  returnable  the*  Anij  seecnd  or  Aird  return  of  any 
term,^  or  on  the  fourth  return  of  ila9ier  term  ifi  And  by  a  late  rule,' 
it  may  be  so  filed  or  delivered,  upon  process  returnable  the  last 
return  of  any  term ;  provided  it  be  filed  or  delivered  on  the  day  of 
such  return,  <v  on  the  day  next  after  such  return,  in  case  the  same 
shall  not  hamen  on  a  Sundm/^  in  which  case  the  plaintifi*  shall  have 
the  whole  of  the  Mmioji  following,  to  file  or  deliver  his  declaration 
it  bene  tese :  And  this  rale  aiqplies  equally  to  Easier  term,  as  to 
any  other.* 

In  the  Exchequer,  it  is  the  practice  to  file  the  original  draft  of  de*' 
claratioa  in  the  office,  and  deliver  cafk»  to  each  party  on  stamp.^ 
And  it  is  a  rule  m  that  court,'  with  regard'  to  declarations  de  bene 
etse,  that  ^upon  all  process  of  quo  minus  ad  jre^wndendum  and 
ccpiof,  to  be  issued  out  of  that  court,  returnable  before  the  last  re> 
turn  <^  any  term,  where  an  affidavit  shall  be  made  and  filed  of  the 
cause  of  action,  pursuant  to  the  act  of  parliament  for  preventing 
frivolous  and  vexatious  arrests,  a  declaration  may  be  filed  or  deli-^ 
Teted  dt  bene  eess^  at  the  return  of  such  process,  with  notice  to 
plead  in/mr  days  after  such  filing  or  delivery,  if  the  action  be  laid 
m  London  or  Middlesex^  and  the  defendant  live  within  twenh/  miles 
of  IiaNifen,and  in  e^  days,  if  the  action  be  laid  in  any  other 
comity,  or  the  defendant  live  above  twentj/  miles  from  London;  and 
if  the  defendant  put  in  bail,  and  do  not  plead  within  such  times  as  ace 
respectively  before  menlioBed,  judgment  may  be  signed  ^  provided 
sttcn  declaration  be  delivered  or  fited,  and  notice  thereof  given,/(mr 

SSSt  4.  in  vUeh  it  wat  detmniMfly  Uuit   ccm  retnmable  before  the  but  retom  of  die 


where  proeeM  it  retnmable  on  Uie  but  re-  term :  And,  lasUy^  Aat  the  itatent  of  them 

tun  or  a  tena,  a  deolarailon  may  be  filed  waa  to  expedite  the  canaa^  by  enabling  tlie 

A  iene  9$^  with  notiee  to  plead  wtthfai  the  plaifitiff  in  town,  to  proeeed  to  trial  at  the 

Srat  Ibor  days  of  the  next  term :  and  in  that  aiuings  b  or  after  the  term  in  which  the 

aooit,  the  phdotiS^  m  we  ihall  preaentlr  prooem  to  reCuraabl^^^r  in  the  eountry,  at 

aeo,  haa  been  ifaMe  alhnred  to  deotare  Je  the  next  aiaisea ;  but  thia  end  eould  not  ho 

lone  eaafy  on  proerm  returnable  the  but  re-  altafaied,<ttile»  the  procrsa  were  retumablo 

turn  of  the  term.    Bat  wMi  great  deference  before  the  laal  retom  ?  the  defendant  nol 

I  oooeciTe  that»  hi  the  Kmr'a  Benah»  the  hckiy  obUnd  to  plead  till  the  next  tehn. 

deehoration  cannot  resnlariybe  filed  or  do-  onlemtheaeelaralkKi  be  filed  or  deUvered 

Ihrered  de  bene  aate,  nnleas  the  proeeeibere-  de  bene  ee^e^  and  noti^  thereof  given.  Sent 

tumahle  before  the  Uui  retnm  of  the  tena^  daya  exehnive  before  the  end  af  the  tenn^ 

for  the  following   raaaona:  fira^  that  at  and  anile  to  plead  duly  entered, 

eonmon  faiw,  a  dtdaratton  eouM  In  no  caae  a  Cm.  Pr.  C.  P.  16.  Pr.  Reg.  145»  6. 

l«vo  been  filed  or  delivered,  tUl  the  defen-  b  Pn  Reg.  146,  7.  Caa.  Pr.  C  P,  55, 6. 

dant  had  appeared^  or  waa  in  ewlody  s  ap*  8.  C. 

pearanee  being  the  fint  net  of  the  defendant  e  B.  T.  •  Geo.  HI*  G,  P.  and  tee  R.  ALS 

m  eoortt  and  deelarinr  againet  hbn  the  GeOb  H.  fWj.  8  C.  P.  Pr.  Reg.  148. 

firat  aet  of  the  phuntiCitfter  aDpearanee:  dR.  U.  S6  Geo.  III.  C.  P.  S  H.B]ae. 

Com.  Dig. tit  Pleodbr,  C  1»%X  Secondly  pet.  ed.  661.  ^  Tannt  71/ (a).  ^  Marsh, 

that  the  praetice  of  deehH4ng  de  berieeete  337.  (o}.  S.C. 

•oamatoowe  iuorigmto  aaeriea  of  rolc%  a  7  Toont*  7a  S  Afanh.  3S7. 8.  C 

the  fint  of  whieh  m  thto  eoort  waa  made  in  f  SPrice,114.  Andfbr  tbatimeand  man- 

Jfidkiefeuia,  10  Geo.  U.    At  leait,  I  have  nerofdedaring  fai  that  court,  after  thede- 

Mt  bean  aUe  to  find  any  nUo,  or  mention  fendantTk  Mpoaranee,  see  R.  T.  86.  ^  S7 

ofanah  apnatiae  faithip.coor^  ptevhm  to  Goo.  11.  S*^  R.  M.  6  Geo.  in.  and  R.  T. 

that  time  %  tfaoo^  H  aeema  to  have  ah-  fl6  Gea  ID.  in  Scac.  Man.  Ex.  Append.  13. 

tahwd  aonewhat  anilleir  in  the  Common  filS.  881,  f. 

Plm:    Pr.  Reg.  145.  Caa.  Pr.  &  P.  M.  g  ]t  T.88  Geo.  VL  in  iSeac.  Mar.    *t. 

S.aR.K.3Qeo.  IL  ivj'.  8.  C.  P.  lliirlly,  App«nd.8Sl.    And  tee  R.  T.  86  k  87  <:  o. 

thnt  by  thom  Tiilca»  the  pnwtbe   in  the  11.%  la  and  R.  M*  5Gco^  in.  in   .Siuc. 

Khiifk.  Beneh  it  esprcivly  eoofined  to  pko»  Man.  Bs.  Apptod.  814^  819. 
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days  ezcIoMvely  before  ihe  end  of  the  term,  and  a  role  to  plead  dalj 
*entered.^  And  it  is  also  a  rule,*  that  ^  upon  all  process  to  be  is-* 
suedoutof  that  court,  returnable  as.  aforesaia,  whei^  the  defeiMkiit 
shall  be  personally  served  with  a  copy  thereof,  pursuant  to  the  said 
act  of  parliament,  or  to  the  statute  51  Geo.  IILc.  124.  the  plaintiff 
'  may  file  or  deliver  a  declaration  de  bene  tsse^  at  the  return  of  such  jxo* 
cess,  with  notice  to  plead  in  e^lu  days  after  the  filing  or  delivery 
thereof;  and  if  the  defendant  do  not  enter  an  appearance  and  plead 
within  the  said  e^ht  days,  the  plaintiff,  having  entered  an  af^ar^ 
ance  for  him  acconling  to  the  said  acts,  may  sign  judgment  for  want 
of  a  plea ;  provided  such  declaration  be  delivered  (ur  lied,  and  notice 
thereof  given, /bur  days  exclusively  before  the  end  of  the  term,  and 
a  rule  to  plead  duly  entered :  And  that  upon  all  writs  of  dulrmgor, 
whereupon  notice  shall  be  given  pursuant  to  the  said  last-mentioMd, 
act,  the  plaintiff  may  file  or  deliver  a  declaration  de  bene  esse  at  the 
return  of  such  writ,  with  notice  to  plead  in  eiglu  days  after  the  filing 
or  delivery  thereof;  and  if  the  ifefendant  do  not  enter  an  appear 
ance  and  plead  within  the  said  ei^  days,  the  plaintiff,  having  enter- 
ed an  appearance  according  to  the  same  act,  may  sign  Judgment  for 
want  of  a  plea,  a  rule  to  plead  having  been  dltily  entered." 

In  th^  King's  Bench,  the  declaradon  may  be  filed,  and  notice 
thereof  given,  on  the  return  day  of  the  writ,  or  quarto  die  past  by 
(nij^nal ;  and  the  writ  of  huitat,  we  have  seen,^  may  be  sued  out 
and  served  on  the  return  day :  tnit  it  cannot  be  servea,  and  nodcc  of 
declaration  given,  at  the'same  time ;  for  the  notice  of  declaration 

S-e-supposes  the  declaration  to  be  filed,  and  it  cannot  regularly  be 
ed  till  after  the  writ  is  served :  There  must  be  some  interval  there- 
fore, however  short,  between  the  service  of  the  writ  and  notice  of 
declaration.'  In  the  Common  Pleas,  the  declaration  may  be  filed  ck 
kne  tssty  on  the  essoin  or  return  day  of  the  writ,  or  any  day  after; 
though  a  rule  to  plead  cannot  be  given  till  the  first  day  of  term.'  And 
notice  of  the  declaration  being  so  filed,  may  be  given  in  that  court, 
on  the  return  day  of  the  writ,  at  the  time  of  servine  it  :^  But  notice 
cannot  be  given  on  that  day,  of  a  declaration  being  filed  in  dhi^! 
[*466]  And  the  declaratbn  cannot  be  filed  before  the  essoin  or  return 
day  of  the  writ ;  therefore  a  notice  of  declaration  given  the  day  before 
the  essoin  day  of  the  term,  being  iStitiday,  until  which  day  the  plaintiff 
could  not  file  his  declaration,  has  been  deemed  a  nulhty.*  And  in 
that  court,  the  declaration  cannot  be  filed  or  delivered  de  hene  este, 
so  as  to  charge  the  defendant  with  the  costs  of  it,  till  the  appearance 
day  of  the  return  of  the  writ.^  So  if  one  of  three  defendants,  in  a 
ioint  action,  appear  to  a  quare  claas%mi  frmt^  and  the  two  others, 
being  arrestee!  on  bailable  process,  have  till  the  ensuing  term  to  jus- 
tify bail, it  is  irregular  for  the  plaintifl^  previous  to  that  time,  lode- 
liver  a  declaration  against  all  three,  indorsed  ^  candttionall^^  vinlH 


■MP 


•  R  M.  53  Geo.  III.  ^i  Scat,  Mui.  Ex. ,  d  Cm.  Pr.  C.  P.  S8« 

Appentl.  2^  7.    And  see' former  rules  oTT.  «  STuint.  40i.    1  Moore,  573. 

S6  StVl Gea  If.   §  10.  R.  M.  5 Geo.  IIL  f  4 TaOAt  81&    1  M<iore»673. 

and  R.  T.^  Geo.  111.  in  Scoc^  MaduBk.  S  S  New  Rep.  C.  P.Tf. 

Append.  n$,  14. 3.21.  H  t  Blao.  Ren.  74a.  and  see  1  Eip.  Ro* 

■»  ^nie,  1 74.  ISO.  3 V5.  S  Boi.  «•  PaL  611.  2  New  Rqpw  C  P- 

c  3  Snutll  R.  531.  IS  E$A,  116.  898. 
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9fecM  hM  ft  perfkttd:^  And  the  declaration  oannot,  b  either 
court,  be  filed  or  delivered  de  bene  tfte,  afUr  the  defendant  has  ap- 
j)eared9  or  filed  bail  ;^  or  the  time  limited  for  his  appearance,  or  put« 
tine  in  bail,  ia  expired  ;*  whether  the  process  be  bailable  or  not  bail- 
able*' On  bailsible  process  therefore,  where  the  defendant  haa 
neglected  to  put  in  or  perfect  spicial  bail,  the  plaintiff*  must  proceed 
Qtgainst  the  sheriff,  or  his  bail,  upon  the  bail-bond :  and  when  he  has 
not  appeared,  or  filed  eommon  oail  in  due  time,  the  plaintiff  must 
enter  an  appearance,  or  file  common  bail  for  him,  according  to  the 
statute ;  and  then  deliver  or  file  his  declaration  (Asolutdy.^ 

If  the  declaration  be  JiUd,  and  notice  thereof  given  to  the  defen* 
dant  or  his  attomej,  it  is  deemed  to  be  a  good  declaration  from  the 
time  of  such  notice  only  f  and  therefore  a  rule  to  plead  in  such  case, 
given  before  notice  of  declaration,  is  irregular.^  Yet  where  the  de* 
claration,  in  the  King's  Bench,  was  filed  on  the  last  day  of  the  second 
term  after  the  return  of  the  writ,  but  the  notice  was  not  given  tiU  a 
*little  before  the  essoin-day  of  the  following  term,  this  was  [^4671 
holden  to  be  well  enough;  the  master  certifymg  it  to  be  the  practice." 
The  defendant  must  formerly  have  received  and  paid  for  a  copy  of 
the  declaration,  whether  it  were  delivered  or  left  in  the  office,  be- 
fore he  could  have  been  admitted  to  plead  f  and  if  he  neglected  to 
do  so,  the  plaintiff's  attorney  might  have  refused  to  accept  his  pka^ 
and  signed  judgment  :^  But  now,  though  a  copv  of  the  declaration 
nniBt  .1^  paid  for,  on  taking  it  out  of  the  office,  wietkjikd,  yet  the  de- 
fendant's attorney  is  not  round  to  pay  for  it,  when  delivered  to  him.' 

The  notice  of  declaration  being  filed  in  the  office  must  express  the 
nature  of  the  action,  as  whether  it  be  in  debt  or  eate^  &c.  :^  but,  in 
the  Common  Pleas,  it  need  not  state  the  amount  of  the  damages." 
When  the  defendant's  place  of  residence  is  known  to  the  plaintiff's 
attorney,  the  notice  of  declaration  should  be  delivered  to  the  defen- 
dant, or  left  for  him  at  the  last  or  most  usual  place  *of  his  abode ;  it 
being  irregular  in  such  case  for  the  plaintiff's  attorney  to  stick  up  a 
notice  of  declaration  in  the  office  f  And,  in  the  Common  Pleas,  the 
affizinff  notice  of  declaration  in  the  prothOnotaries?  office,  is  not 
deemra  good  service,  unless  by  express  permission  of  the  court, 
though  the  defendant's  place  of  abode  be  unknown  to  the  plaintiff.^ 
But  where  the  defendant  and  his  attorney  had  been  informed  that  a 
notice  of  declaration  was  stuck  up  in  the  office,  the  latter  court^ie- 
fused  to  set  aside  a  judgment,  for  want  of  servica  of  the  notice  at  the 

.  •SNevRep.  C.P.S81.  Qimiv,  Whether  East,  29S.  K.  B.  R.  Bf.  IGeo.  II.  f^.l. 

if  dfee  dedantiOD  had  been  indorted  oondi-  C.  P. 

tiooaNy,  mtfl  teU  dunld  be  perfMted  hy  g  Pr.  Reg.  131.G«kPr.aP.  ULBvni^ 

tlM5  two  letter  defendttnti^  it  vould  hate  beea  S48.  S.C. 

irreguUrf  Id.  ibid  b  3  Bar.  1451  S  Duraf.  4*  Eait,llt. 

bit.  M.  10  Geo.  n.  H.  T.  t9  QeOi  m.  i  R.  M.  10 Qea  IL  f^.  Sl  K. B.  andeatf 

K.B.R.M.  SQeo.  H.  i«r.  1  R.  T.  8  Qea  R.T.  WW.EQ.  aid  R  T.  SQeo.n.K.B. 

in.R.  H.  S6Geo.IU.  C?P.  8aRlee.ec/.  k  t  Wila.  ITS 

a.  551.  1  Imp.  K.  B.  05.  (a)  Imp.  a  P.  SSS.  <e2. 

elBor.  68.tDi]nif.4>Eaatf7S0.6Dumf.  a  Pr.  Reg.  131.  Cas.  Pr.CP.SS.  8.& 

4rEeat,54S.  K.  B.  Pr.  Reg.  145, 6.  Benea,  Jtf.8S.m.  S  Wila.  84 

M.  t  New  Rep.  C.  P.  S31  a  BTUiat  SSh 

dtNew  fUV'  C.P.  433.  e7  Damll  Ik  Eaat.  98.  lBQa.4*M.tlC 

e  Pr.  Rme.  145,  S.     .  p  5  Tannt  777.  aid  tee  1  Tvttt.  491  9[ 
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defendants  last  ^ace  of  abode  :*  And  where  a  defendant  kept  out  of 
the  way,  to  avoid  being  served  with  notice  of  declaration,  ana  it  was 
sent  to  him  in  a  letter  by  the  post,  which  was  returned  opened  and 
marked  ^  refused,''  this  was  deemed  good  service ;  it  appearing  that 
"*  the  defendant  knew  the  hand-writing  of  the  plaintiff's  attorney.^ 
Whei^  the  declaration  is  filed  or  delivered  de  bene  esse  or  coiiai- 
tionally,  it  is  necessary  to  make  an  indorsement  thereon,  that  it  is  ao 

1*468]  filed  or  delivered  :*  and  in  the  King's  Bench,  where  the  dec- 
aration  filed  in  the  office,  before  the  defendant's  appearance,  was  in- 
dorsed ^  filed  conditionally^  and  judgment  afterwaras  signed  for  want 
df  a  plea,  the  court  held  it  regular ;  though  the  notice  served  on  the 
defendant  was  of  a  declaration  generalfy.^  In  the  Conmion  Pleas, 
it  was  not  formerly  necessary  to  give  notice  of  a  declaration  b^iag 
filed  conditionally,  in  bailable  actions  f  but  now,  by  a  late  rule  of 
court,' ^'^  in  every  action  in  which  special  bail  shall  be  required,  and 
where  the  declaration  shall  be  filed  conditionally,  notice  in  writing 
of  such  declaration  being  so  filed,  shall  be  given  to  the  defendant, 
his  attorney  or  agent ;  and  no  declaration  shall  be  considered  as  fil- 
ed, until  such  notice  shall  be  so  given  ;"  And  service  of  notice  of  dc- 
.  claration  on  a  Sunday  is  bad,  though  the  defendant  accept  it,  knowing 
it  td  be  irregular.^ 

If  the  plaintiff  do  not  declare  in  due  time,  he  is  liable  to  be  non- 
jirossed^  or  have  judgment  signed  against  him  for.  not  [Hrosecutiiig 
nis  suit.^  It  is  called  a  jud^ent  of  nonpros^  from  the  words  nm 
nro^equitur,  &c.  formerly  used  in  entering  it  up.  And  this  seems  to 
oe  the  proper  appellation  of  the  judgment,  in  actions  by  bill :  but  in 
actions  by  original^  where  the  language  of  the  judgment  was  mm 
prosequitur  breve,  vel  sectam,  it  is  more  commonly  called  a  jud^* 
ment  of  ^lonsuiU  The  judgment  of  nonpros  or  nonstUt,  for  want  of 
a  declaration,  is  a  final  juogment,  and  signed  with  the  clerk  of  the 
judgments  in  the  King's  Bench,  or  prothonotaries  in  the  Common 
Pleas ;  an  incipitur  being  first  made  on  a  roll,  and  also  on  a  sheet 
of  paper  called  a  judgment  paper,  stamped  with  a  ten  shilling  stamp  :^ 
And,  in  the  Common  Pleas,  the  defendant's  warrant  of  attorney  must 
be  filed  with  the  clerk  of  the  warrants,  who  will  mark  the  judgment 
paper.'  This  judgment  is  founded  on  the  statute  13  Car.  Il.statS* 
€•  2.  §  8.  by  which  it  is  enacted,  that  ^  upon  an  appearance  entered 
"  fbr  the  defendant  by  attorney,  of  the  term  wherein  the  process  b 
[*46 9] "returnable,  unless  the  plaintiff  shall  put  into  the  court  from 
*'  whence  the  process  issued,  his  bill  or  declaration  against  the  defend- 
^  ant,  in  some  personal  action  or  ejectment  of  farm,  before  the  end  of 
^  the  term  nef  t  following  after  appearance,  a  nonsuit  for  want  of  a  de- 
"  claration  may  be  entered  against  him ;  and  the  defendant  shall 
*^  have  judgment  to  recover  costs  against  the  plaintiff,  to  be  taxed 

A^  1  New  Hep.  C.  P.  279.  f  K.E.4p.Geo.  m.  C.  P.  1  Ttemt  61ft 

h  5  Taunt.  186. 1  Marsh.  S.  S.  C  gX  H.  Blac  6^8. 

e  R.  M.    10  Geo.  H.  rv^.  2  K.  B.  R.  E.  S  h  App^uf.  Chap.  XVf.  §23.  fe. 

Geo.  II.  C.  P.  Banea,  257. 30S.  2  New  Bep.  <  Jnte,  435,  ^x. 

O.  P.  a«3.  k  55  Gea  111.  e.  164.  Sched,  Hit  IL  S 

d  8  DiirnC  ^  Eaat«  77,  111. 

e  Pr.  Reg.  149.  Baraesy  902.  S.  C.  2  Blae.  1  Imp.  C  P.  554.* 
Rep.  725.  3  WUs.  147.  S.  C.  2  Boa  k  Pul.  42. 
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"  and  levied  in  like  manner  as  upon  the  23  Hen.  VHI.'^  The  pro- 
visions of  this  statute  are  confined  in  terms,  to  cases  where  the  de- 
fendant has  been  arrested ;  but  it  has  been  holden,  that  if  a  defendant 
appear  at  the  day  of  the  return  of  the  process,  and  put  in  bail,  though 
he  never  were  arrested,  nor  the  process  returned,  yet  if  the  plaintiffs 
do  not  declare  within  two  terms,  a  ncnpras  may  be  entered  a^inst 
him  :^  And  the  statute  b  not  confined  to  cases  where  the  writ  is  de* 
fective^  but  has  always  been  construed  to  extend  to  cases  in  general*' 
Hence  it  is  a  rule,  in  the  King^s  Bench,  that  ^  on  all  process  issuing 
out  of  this  court,  returnable  at  a  day  certain,  if  the  defendant  appear 
by  his  attorney,  and  file  bail  of  the  term  wherein  the  process  is  re- 
turnable, and  the  plaintiff  do  not  declare  before  the  end  of  the  term 
next  following,  a  rumpros  may  be  signed,  without  entering  any  rule 
to  declare,  or  calling  for  a  declaration.'^  .  So  where  the  proceedmes 
are  by  ongtrm/in  the  King's  Bench,  it  is  not  necessary  to  give  a  rule 
to  declare  or  demand  a  declaration*'  But  in  the  Common  Pleas,  the 
defendant  must,  before  the  end  of  the  second  term,  or  within  ybur 
days  after,  enter  a  rule  for  the  plaintiff  to  declare,^  which  he  obtains 
on  a  precipe  from  the  secondaries,  and  demand  a  declaration  f  and 
if  the  plaintiff  do  net  declare  before  the  rule  is  out,  the  defendant  may 
at  any  time  before  the  essoin-day  .of  the  next  term,  sign  a  fu^ro9^ 
but  not  afterwards  ^  and  the  plaintiff,  we  have  seen,^  is  not  allowed 
any  longer  time  to  declare,  without  leave,  than  the  thne  limited  by 
the  defendant's  rule.  The  demand  of  declaration  must  be  in  writing  f 
and  in  country  causes,  it  must  be  made  on  the  agent  in  town  :*  AncI 
a  fiofiprof  can  never  be  signed,  unless  bail  be  filed,  or  an  appearance 
*ent6red,  of  the  term  wherein  the  process  is  returnable;™  and  [*470] 
therefore  it  cannot  be  signed,  where  a  prisoner  is  superseded  for  not 
declaring,  &c.  cm  filing  common  baiL^ 

In  a  joint  action,  it  is  said,  the  plaintiff  cannot  be  non-prossed  by 
one  or  more  of  the  defendants,  without  the  others.'  And  this  is  uni* 
versally  true  in  actions  by  original,  where  the  plaintiff  cannot  pro- 
ceed against  the  defendants  severally,  upon  a  joint  writ.  But  upon 
common  process  for  a  supposed  trespass,  in  the  King's  Bench  or 
Common  rlcas,  if  the  plaintiff  declare,  serve  a  notice  of  declaration, 
or  even  take  out  a  rule  for  further  time  to  declare,  against  one  or 
more  of  several  defendants,,  and  do  not  proceed  against  the  others, 
the  latter  may  sign  a  judgment  of  nonpros*^  In  such  case  however, 
there  ought  to  be  but  one  judgment  o(  nonpros  for  all  the  defendants, 
unless  the  plaintiff  have  indicated  his  intention  of  proceeding  agsiinst 
them  severally ;  for  the  trespass  is  joint,  and  thougn  the  plaintiff  may 

•  Chap.  15.  \  AntetAStB. 

b  2  Salk.  455. 7  Mori.  32.  S.  C  k  R.  M.  I  Geo.  11.  reg.  «.  C.  P. 

c  7  Durnf.  4*  Eut,  27.  I  B«rne%  311.  Pr.  Reg.  C.  I>.  124. 9.  C 

4  K.  M.  10  Geo.  II.  rtg,  1  (6.)   K.  B.  mHolme$  ▼.  JThUe,  E.  U  Geo.  lU.  K.  B. 

Gilb.  K.  B.  345.  6  East,  31 4.  Jnte,  267. 

e  Imp.  K.  B.  5C2.  591.  Idd.  C  P.  S46  a  Imp.  K.  B.  562. Irap.C. P. 554.  iCronip. 

iNit  lee  K.  M.  10  Gea  IL  rer,  2.  (6.)  K.  B.  1^.  5  Dornf.  4*  Eatt,  35. 

coftfra.  o  Doug.  169.  PkUpot  v.  MuUer  Sf  another^ 

t  Append.  Chip.  XVI.  §  2-  T.  23  Gea  III.  K.  B. 

ffidL^S.  P  2  Durnf.  4- £ait»  257. 

kB#IL9Aiiii.n(r^.  3.CP.««n/ei42$.  • 
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declare  severally)  yet  it  remains  joint,  till  it  be  severed  by  the  deda^ 
IMioQ»* 

Wherever  the  defendant  obtains  a  judgment  of  nonpros,  he  is,  as  a 
necessary  consequence,  entitled  to  coak^  for  which  he  may  either 
1  take  out  execution,  or  bring  an  action  of  debt  upon  the  ju%ment«  It 
has  even  been  holden,  that  an  escculor  is  liable  to  pay  costs,  upon  a 
judgment  of  tumprof*^  And  tlie  court,  in  two  cases,  have  ordered 
the  oosts  to  be  paid  by  the  plaintijOf's  attorney :  in  one  of  them,  at 
the  mstance  of  the  drfmdant^  upon  an  affidavit  that  the  plaintiff 
could  not  be  found,"*  and  in  the  other,  at  the  instance  of  the  plaml^ 
Ufflself,  where  his  attorney  refused  to  proceed,  without  bemg  far- 
ttished  with  money.* 

If  the  judgment  of  nmproi  be  regulary  the  courts  will  not  set  it 
aside,  as  a  matter  of  course ;  and  in  a  qui  tarn  action,  they  have 
[*471]  refused  to  do  sa''  But  it  may  be  set  aside  on  motion,  if  trr^- 
«i&ir,  with  all  the  proceedings  that  have  been  had  upon  it,  provided 
the  supplication  be  made  in  time :  And  if  an  action  be  brought  on  the 
judgment,  the  whole  proceedings  may  be  set  aside  by  one  rule.*  Bat 
where  the  {rfaintiff  did  not  apply  till  after  judgment  was  signed,  in  aa 
action  brought  on  the  judgment  of  nomros^  the-  court  of  Common 
^leas  refus^  to  set  aside  the  latter  judgment,  on  the  eround  ef 
laches.^  A  judgment  of  nmipras  cannot  regularly  be  signed,  pending 
an  iniunctibn ;'  And  where  it  was  signed  after  the  ckbt  and  costs 
had  been  paid,  the  court  set  it  aside,  although  the  defendant  swore 
that  the  money  was  not  paid  with  his  privity •'^  But  where  it  was 
6%ned  for  not  adjourning  an  essoin,  cast  upon  a  special  capia$,  and 
*tiie  plaintiff  took  no  notice  of  it,  but  delivered  his  declaration,  and 
after  the  rule  to  plead  was  out,  and,  a  plea  called  for,  signed  judg* 
ment ;  the  court,  considering  it  as  a  trick,  declared  that  as  there  was 
no  colour  for  the  essoin,  or  to  expect  the  plaintiff  to  search  after  a 
nofiprcNr,  and  there  was  no  notice  given  of  it,  the  plaintiff  had  a  right 
to  go  on  ;  and  therefore  they  refused  to  set  aside  nis  judgment*' 

u  may  not  be  improper  in  this  place,  to  state  the  operation  of  an 
injunction^  which  we  have  just  seen  will  prevent  the  plaintiff  from 
signing  a  jud^ent  of  nonpros^  and  how  far  it  affects  the  different 
proceedings  in  the  course  of  the  suit.  The  general  effect  of  an  in- 
junction in  Chancery^  when  obtained  for  want  of  an  answer  before 
action  commenced,  or  after  action  and  before  the  defendant  in  equity 
is  in  I  condition  to  demand  a  plea,*"  that  is,  before  the  plaintm  in 
equity  has  appeared  and  the  defendant  has  declared  against  him,  is 
to  5ta^  all  proceedings  at  law,  from  the  time  of  its  being  served ;  but 
when  it  is  not  obtained  until  after  the  defendant  in  ec^uity  is  in  a  con- 
dition to  demand  a  plea*,  he  is  permitted  to  demand  it,  and  proceed 
to  trial  and  judgment,  being  only  restrained  from  taking  out  execu- 

•  SSdk.  45&  Com.  Bep.  74  S.  C  4.  Bur.  f  1  Bur.  401. 

a41S.  Vfa<  Abr.tit  Cotti,  6  V.  841.  contra,  g  4  DuroC  4>  Ettt.  6S8. 

b  Stet  SS  Hen.   VUl.  o.  15.  8  Elia. «.  S  h  Cm.  Pr.  C.  P.  75.  Fr.  Keg.  ISS.  6.  C 

4Jm.L  C.  ^  13  Gv.  U.  tut  S.  •.!  1  1  ITowferT.  Price, E. 80 Geo. HI. K.B. 

Danf.  8b  EMt*  373.  k  1  Chit  JUo.  142. 

« 3  Bar.  1584       .  18Str.ll94. 

<♦  1  Str.  402.  toiS  Vet.  Jim.  141. 
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tioD  :*  And  even  then,  onder  particular  circumfttances,  the  iojunction 
may  be  extended  to  stay  trial,  on  an  affidavit  that  the  plaintiff  in 
equity  is  adyised  and  beueves  that  the  answer  will  afford  a  discovery 
material  to  his  defence.^ 

*In  the  ^chequer,  the  effect  of  an  injunctioii  for  want  of  an  [*472] 
answer,  in  a  town  cause,  is  to  stay  all  proceedings  at  law,  from  the 
time  it  is  served,  until  answer  and  further  order  :*  And  it  is  of  equal 
force  in  a  country  cause,  wh«&  the  bSl  is  filed  in  Michaelmas  or 
Easter  Ttrmf  out  in  Hilary,  and  TVtntfy,  which  are  imiob/e 
terms,  there  is  a  Clause  m  the  injunction,  that  if  issue  is  or  can  be 
joined  in  the  action,  the  plaintiff  at  law  may  proceed  to  trial  thereof ; 
but  is  not  to  enter  up  jua^ent,  or  sue  out  execution  thereon  :*  and 
therefore,  in  these  terms,  if  the  plaintiff  at  law  has  so  far  proceeded 
in  hiq  action,  as  that  he  can  ioin  issue  therein,  in  that  case  he  is  per- 
mitted &  go  to  trial  at  the  following  assizes,  and  the  injunction  only 
stays  judgment  and  execution.  But  though  this  be  the  ordinary 
practice  of  the  court,  yet  cases  do  occasionally  occur,  especially  in 
matters  of  title  and  discovery,  where  the  court  will  restram  the  trial 
at  law  till  after  answer/  An  injunction  wpo^  the  mtriiSy  ih  both 
eourts,  operates  as  a  stay  of  all  further  proceeding  in  the  cause, 
from  the  time  it  is  granted ;  But  shewing  cause  against  a  rule  for  a 
new  trial,  is  not  a  proceeding  which  amounts  to  the  breach  of  an  in- 
junction.' 

m  M,iHd,  Mffare  ind  elfeet  of  an  it»jQnotion«  Com. . 

b  /<i:2!20,S3.  «  Di^  tit  Chiuieeiy.  D.  8.  4^%  mid  for  the 

«  Fowl.  Pn  Exeheq.  1  V.  250,11. 259*  eiktet  in  wbi<ib  the  eourt  of  Exulieoiier  will, 

A  Id,  2S0.  or  will  not«  gnuit  an  injuneikm  after  tml, 

c  Id*  34S*  fiir  want  «f  an  answer  b?  one  rif  several  ci«- 

f /i£  :160.  and  see  1  Campb.  661.    (a.)  fendaoti.  tee  3  Prtee,  164.^41.   >'calM>4 
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Or  imparlance;  asd  time  for  PLEADING;  akd  -op  tbk 
NOTICE  AND  RULE  to  plead,  and  DEMAND  or  a  PLEA,  &c 


JL  HE  plaintiff  havbg  declared,  the  defendant  is  allowed  a  certain 
time  to  prepare  for  his  defence ;  and  that  either  with,  or  without  aa 
imparlance. 

In^rlanu  is  said  to  be,  when  the  court  gives  a  party  leave  to 
answer  at  another  time,  without  the  assent  of  the  other  party  f  and . 
in  this  sense,  it  signifies  time  to  reply,  rejoin,  surrejob,  &c.  But  the 
more  common  si^ification  of  imparlance  is  time  to  plead  :^  and  it  is 
either  gmeral^  without  saving  any  exception  to  the  aefendant,  which 
is  ahrays  to  another  term^  or  speadlj  which  is  sometimes  to 
another  day  in  the  same  term,®  with  a  saving  of  all  exceptions  to  die 
,  writ,  bill,  or  count ;  or  of  all  exceptions  whatsoever :  which  latter  is 
called  a  general  special  imparlance/  The  general  imparlance  is  of 
course,  where  the  defendant  is  not  bound  to  plead  the  same  terra;  but 
a  special  imparlance  is  not  allowed  without  leave  of  the  court,  in  the 
King^s  Bench  :v  In  the  Conmion  Pleas,  genera/  ipiparlances  are  en- 
tered of  course  bv  the  aitamies ;  and  it  is  a  rule,  that  ^  all  attomies 
and  clerks *do  duly  enter,  or  cause  to  be  entered,  imparlances  or  «•- 
dpiiurs  in  all  causes,  according  to  the  ancient  usage  and  custom  of 
this  court;  and  that  the  want  of  entering  an  imparlance  or  wiqpifur, 
in  every  cause  wherein  imparlances  ought  to  be  entered,  shall  be  a 
[*474]  sufficient  cause  for  the  defendant  to  have  a  further  imparlance 
of  course.**  A  special  imparlance,  in  that  court,  may  be  granted  by 
the  proAanotarieSj  so  as  to  enable  the  defendant  to  plead  in  abate- 
ment, within  the  first  four  days  of  the  next  term  after  the  delivery, 
or  filing  and  notice  of  declaration.^    But  a  special  imparlance,  saving 


ft  Com.  Dig.  tit.  Pleader^  D.  1. 

bSMod.  62.  2  Show.  310.  Barnes,  346. 
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all  ezcepdons  to  the  jurisdiction,  cannot  be  entered  without  leave  of 
thecour^* 

After  a  general  imparlance,  the  defendant  can  only  plead  in  har  of 
the  action  ;^  and  cannot  regularly  plead  to  the  jwrisdiction  of  the 
court,^  in  chalLenmii^  or  a  Under  and  iaaU  temps  prist.  It  i^ 
then  also  too  late'  to  ckum  conusance^*  or  demand  oyer  of  a  deed,^  &c. 
After  a  special  imparlance,  the  defendant  may  plead  in  abatement,^ 
thou^  notto  the  jurisdiction  of  the  court.     And  where  the  defendant 

f  leaded  a  misnomer  in  abatement,  after  an  imparlance,  thus ;  ^  And  A. 
L  who  was  arrested  by  the  name  of  A.  C*  comes,  &c.^'  the  court  in 
one  case  held  this  to  be  tantamount  to  a  special  imparlance  :^  But  this 
case  has  since  been  over-ruled,  by  a  subsequent  determination*^  After 
a  general  special  imparlance,  the  defendant  may  not  only  plead  in 
abatement  of  the  writ,  bill  or  count,  but  also  privilege^  which  is  a 
plea  to  the  person  of  the  defendant,  affecting  the  jurisdiction  of  the 
court^  Tne  defendant  was  not  formerly  aUowed  to  plead  a  tender 
and  touts  Umps  prists  after  any  kind  of  unparlance ;'  and  die  reason 
assigned  was,  that  bv  craving  time,  he  admitted  he  was  not  ready, 
and  so  falsified  his  plea.    But  it  is  now  settled,  that  a  plea  of  tender, 

teing  an  issuable  plea,  may  be  pleaded  after  imparlance,"*  as  well  as 
efore;  though  for  avoiding  the  inconsistency  above  stated,  it  must 
always  be  entitled  of  the  same  term  with  the  aeclaration  :^  and  where 
*it  is  pleaded  after  an  imparlance,  a  judge's  order  must  be  ob-  [*47$] 
tainea  in  theiKing's  Bench,  or  treasury  rule  in  the  Common  Pleas,* 
for  leave  to  plead  it  as  of  the  preceding  term. 

If  the  defendant  plead  in  aoatement  after  a  general  imparlance,  or 
4o  the  jurisdiction  ot  the  court  after  a  special  imparlance,  the  plaintiff 
may  sign  judement^  or  aj^Iy  to  the  court  by  motion  to  set  aside 
the  plea  ;^  or  he  may  demur  thereto,'  or  allege  the  imparlance  in  his 
replication,  by  way  of  estoppel:*  but  if  the  pbdntiff,  instead  of  taking 
any  of  these  advantages,  reply  to  the  special  matter  of  the  plea,  the 
fault  is  cured.* 

In  the  King's  Bench,  the  defendant  was.  formerly  allowed  to  im- 
parl to  the  term  next  after  the  return  of  the  process,  unless  the  pro- 
ceedings  were  by  or^tno/,*  upon  a  habeas  coipus^  for  or  against  at- 
(amies  or  other  privueged  persons,  or  .against  prisoners  in  custody 
of  the  marshal."*  On  proceedings  by  arigmalj  if  the  action  were  laid 
in  London  or  Middlesex^  and  the  defendant  appeared  before  the  last 
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return  of  the  tenxk;  orif  tlMactk>nwereIaidinan70tbercoy&ty,aid 
the  defendant  a]^)eared  the  first  return  of  Hilary  or  TVmify  terait 
or  before  the  Aird  return  of  Miduubnas  or  Easter  term ;  no  iiii> 
parlance  was  albwed,  without  consent  or  special  rule**  So  upoa  a 
babeas  corpus^  returnable  in  Michaebnas  or  Blaster  term,  if  the  de- 
claration were  delivered  before  the  third  return,  the  defendant  was  not 
entitled  to  an  imparlance*^  And  where  the  proceedings  were  fyr  or 
against  attomiu  or  other  priyileeed  perstkiB,®  or  against  jm^oner^  in 
custody  of  the  marshal,'  the  dtfendanC  was  boand  to  ]^ead,  without 
any  imparlance,  the  same  term  the  declaration  was  deliyered,  if  d& 
livcred  four  days  exclusive  before  the  end  of  the  term.  Afterwards^ 
[*476]  the  time  was  narrowed  for  (deading  upon  a  iatitaiy  ^rOm  and  it 
became  a  rule,  that  where  the  cause  of  action  was  specially  expre^ 
sed  in  the  process,  the  defendant  should  not  have  liberty  of  imparlkie, 
without  leave  of  the  court ;  but  should  plead  within  the  tkne  allowed 
by  the  course  of  the  cdurt,  to  defeneants  sued  by  original  wfit.* 
And  at  length  it  was  determined,  that  even  tmon  a  speciu  ctfias  by 
prigtnal,  the  defendant  should  not  be  obliged  to  plead  sooner  than 
i^n  a  common  kUitatJ 

The  former  distinctions  upon  this  subject,  being  thua^adoaHjL 
abolished,  it  is  now  settled  in  the  King^s  l^Hich,'  that  ^  in  all  cam 
where  the  defendant  has  appeared  and  filed  common  bail,  or  put  ia 
and  perfected  special  baiX  or  the  plaintiff  has  appeared  ana  filed 
common  bail  for  him  according  to  the  statute,  and  thadeclaratioa  ii 
delivered^  or  filed  and  notice  thereof  given^  four  days  etcchum 
before  the  end  of  the  term  in  which  the  writ  was  returnable,  if  the 
venue  be  laid  in  London  or  Middlesex^  and  the  defendant  live  within 
iwen^  miles  of  London^  the  declaratbn  should  be  delivered  or  filed 
absoluteh/^  with  notice  to  plead  within  y«iir  days;**  or  in  case  the 
action  be^  laid  in  any  other  county,^  or  the  defendant  live  above 
twenty  miles  from  JLondofi,  within  eigfU  daya  exclusifio^  after  the 
delivery  or  filing  thereof;  and  the  defendant  must  plead  accordingly, 
without  any  imparlances  or  in  default  thereof,  the  plaintiff  may  sign 
judgment.'' 

Where  the  defendant  has  not  appeared,  or  filed  bail,  the  rule  ia 
the  King's  Bench,  we  have  seen,'  is,  that  ^  upon  all  process  re- 
'^  turn  able  before  the  last  return  of  any  term,  where  no  affidavit  is  made 
"^  and  filed  of  the  cause  of  action,  the  plaintiff  may  file  or  deliver  the 
^  decIai*ation  de  bene  esst^  at  the  return  of  such  process,  with  notice 
.  ^  to   plead   in   t^ht   days   eMiasive^  after   the  filing  or  delivery 
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^  thereof^  beiqg  the  aame  tiiM  as  id  allowed  ftv  the  ifefendaDt  to 
appear  and  file  GomnKm  bail  ;*  and  ^^  if  the  defendant  do  not  file 
^  common  bail,  and  plead  within  the  said  eight  daya,  the  plaintiff, 
^  having  filed  common  bail  far  liim«  may  sign  judonent  for  want  of 
^  a  plea.^  But  if  the  declaration  be  not  filed  unlA  afUr  the  retard 
oi  the  process,  the  defendant  has  eigkt  days  to  plead  from  the  time 
of  fling  it,  whenever  it  may  be*®  And  ^  upon  all  such  process, 
^  where  an  aflBdavil  is  made  aiKd  filed  of  the  cause  of  action,  the  der 
^  claration  may  be  filed  or  delivered  de  bene  ts$t,  at  the  return  of 
^  such  process,  with  notice  to  plead  in  four  days  after  the  filing  cr 
**  delivery,  if  the  action  be  laia  in  London  or  Middlesex,  and  the  de- 
^  fimdant  live  within  tmniy  miles  of  London,  and  in  eight  davs,  if 
^  the  action  be  laid  in  anv  other  county,  or  the  defendant  live  above 
^  i»€n^ miles  from  London;'*^  bein^  the  same  time  as  is  allowed 
for  pleadmg,  where  the  declaration  is  delivered  or  filed  abioiutebf  •-* 
and  ^  if  the  defendant  put  in  bail,  and  do  not  plead  withm  such  times 
**  as  are  respectively  before»mentioned,  judgment  may  be  signed.^ 
But  in  all  the  foregoing  cases,  the  declaration  should  be  delivered, 
or  filed  and  notice  thereof  given,  four  days  exdusivt  befcnre  the  end 
of  the  term,  a  rule  to  plead  duly  entered,  and  a  plea  demanded, 
when  necessarv/  In  bauahle  actions  however,  the  defendant  cannot 
rcenlarlv  pleaa  in  bar,  until  the  bail  are  perfected  \  and  if  ha  plead 
l3eTore^  his  plea  may  be  considered  as  a  nullity^  although  the  bail  af* 
tern^rds  justify** 

In^the  Common  Pleas^  it  is  a  rule,  that  ^^  upon  all  process  returih 
able  the  first,  second  oi^ihird  return  of  any  term,  if  tne  plaintiff  de* 
clare  in  London  arMH^^Iese^,  and  the  defendant  live  within  trsen^ 
miles  of  Londin^ibi0i,  de»hdant  shall  plead  within  your  days  after 
such  declaration^ideSveried,  with  notice  to  plead  accordingly,  without 
any  imparlancef  and.  m  case  the  plaintiff  declare'in  any  oSier  county, 
or  the  defendaott  E^fr  a'b9ye  twentj/  miles  from  London,  the  defendant 
shall  plead  wityfn^:^^r  days  after  the  declaration  delivered,  with 
^notice  to  plead  •^ctkNNliiigly,  without  any  imparlance ;  and  ['*'478l 
that  all  such  deckraticms  may  be  delivered  de  bene  esse  :^  which 
rule  was  extended  by  a  subsequent  one,*  to  process  returnable  the 
last  return  of  any  term ;  providra  the  declaration  be  filed  or  delivered 
on  the  day  of  such  return,  or  on  the  day  next  after  such  return,  in  case 
the  same  shall  not  happen  on  a  Sunday,  in  which  case  the  plamtiff 
shaD  have  the  whole  of  the  da^  following  to  file  or  deliver  such  de- 
claration as  aforesaid :  And  it  is  further  ordered,  that  ^^  the  rules  now 
in  force,  respecting  the  times  of  declaring  and  pleading,  upon  any  pro- 
cess returnable  the  first,  second  or  third  return  of  any  term,  shall  also' 
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eitend  to  the/ouftft  reHim  of  the  Ea$Ur  tmn.^  W  the  deelamioa 
he  filed  Jk  hau  e$9t  on  tlie  essoin  day  of  die  return  of  the  writ,  the 
defendant  is  entitled^  in  the  Common  Pleas,  to*  nighi  daji  time  to 
j)lead :  and  the  defendant  ptMiBt  plead  in>  that  time,,  altbowh  hj  the 
roles  of  the  office,  no  person  is  allowed  txsi  search  for  a  dechratioii, 
till  the  first  day  in  fiitt  term*'*  But  if  die  declaration  be  filed  after  the 
essoin  day,  and  cm  or  before  the  appearance  day,  die  defoidant  ia 
entkled  only  to  four  days,  to  be  computed  from  the  s^pearance  day ; 
or  if  it  be  filed  after  the  appearance  day,  then  to  foar  days  firom  the 
time  of  delivery;*  And  the  days  are  reciDoned  mchmefy  in  that 
courts  so  {halt  k  a  declaration  be  filed  or  delivered  on  ihe^rttyWiih 
notice  to  plead  infiur  days,  the  plaintiff  is  entitled  to  s^  judgment 
for  want  of  a  plea,  on  the  openhig  of  th6  office  in  the  afternoon  of 
(he  /^  day. 

wnen  theprdeess,  in  the  Kmg^s  Bench,  b  returnable  the  left 
return  of  the  term  f  or,  in  the  Common  Pleas,  where  it  is  returnable 
on  that  return,  and  the  declaration  is  not  filed  or  delivered  on  the 
return  day,  or  on  the  day  following  f  or  where  the  process^  in  either 
coxiift,  is  returnable  before,  but  the  declaration  is  not  delivered,  or 
filed  and  notice  thereof  given, /»ir  daya  cve&mve  before  ihie  eid  of 
tfie  term  f  the  defendant,  if  completely  in  court,  is  entided  to  an 
imparlance ;  and  must  plead  within  the  fint  four  davs  of  -the  neit 
[*479]  term,  provided  the  declaration  be  delivered,  or  Sled  and  notice 
thereof  given,  before  the  essoin  day  of  that  term :  otherwise  tlie  de- 
fendant yMl  be  allowed  to  imparl  to  the  subseouent  term.'  B^  if  a 
writ  be  returnable  the  last  day  of  one  term,  ancl  the  defendant  do  not 
justify  bail  undl  th^  fourth  day  of  the  next,  he  is  not  entided  to  an  ifl^ 
parlance  to  the  thiitl  term ;  the  foundation  of  which  is,  that  no  laches 
can  be  imputed  to  the  plaintiff,  for  not  declaring  until  the  defendant 
is  perfectly  in  court  i?^  And  for  the  like  reason^  if  a  writ  be  taken 
out  against  two  defendants,  and  one  of  them  is  arrested,  or  served 
with  a  copy  of  it,  in  the  term  of  which  it  is  returnable,  but  the  other 
cannot  be  met  with,  so  that  it  becomes  necessary  lo  take  out  another 
writ  against  bim^  rettimable  in  the  next  term ;  as  the  plaintiff  cannot 
declare  till  both  defendants  are  b  court,^  they  are  neidier  of  them 
entitled  to  an  imparlance^  on  account  of  the  plaintiff's  not  declaring 
until  the  term  in  which  the  latter  defendant  is  arrested,  or  servea 
with  processi'^  So  the  defendant  is  not  entitled  to  an  imparlance, 
where  the  delay  in  declaring  is  occasioned  by  himself;  as  by  his  un* 
necessarily  obtsinm^  an  order  for  particolats,  with  astay  of  proceed- 
ings until  they  have  been  delivered*^  So  when  a  defendant  removes 
the  cause  by  &«tkof  corpus  from  an  inferior  court,  and  the  plaintiff 
does  not  declare  until  the  next  term,  the  defendant  is  not  entided  to 
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an  iai|NarhiiGe ;  for  such  reaaK^vab  being  in  j^neral  consideFed  as 
dilatory,  it  would  only  be  adding  to  the  delay,  if  an  imparlitnce  were 
granted**  And  it  is  not  usual  for  the  courts  in  any  case  to  mnt  a 
rule  for  an  ioqMurlance ;  but  when  the  defendant  is  entided  uiereto, 
he  takes  it  as  a  matter  of  course.^ 

In  the  Exchequer  it  is  a  role,*  that  *^  iqpon  all  process  to  be  issued 
out  of.  that  court,  returnable  thefir$t  or  $€amd  return,  or  on  any  day- 
before  the  second  return  of  any  ten%  (or,  according  to  the  present 
poctice,  if  returnable  on  ;any. day  beifore  the  fmr  last  days  of  the' 
Tterm,')  where  the  defendant  shal),  at<the  jietorn  thereof,  enter  [*480] 
an  appearance  cnr  file  speqial  bail,  <aa  the  xase  qpiay  require,)  if  the 
plaintiff  declare  in  I^maogtot  MiMkstx^  and  Uie.dofendant  live  withm 
inenljf  miles  otLondon^  he  shall  plead  to  the  «aki  declaration  within 
four  days  after  the  delivery  thereof,  withpyt  any  iau)arlai^ce ;  and  in 
case  the  plaintiff  declare  m  any  other  county,  or  the  defendant  live 
above  tw€fUj/  miles  from  Londlmj  then  .he  ahall  plead  within  e^ 
days  after  the  delivery  thereof,  without  any  impadance.;  or  in  default 
thereof,  the  plaintiff  may  sign  Judgment,  a  rate  to  plead  being  duly 
^iv^n,  unless.the  court,  oroneof  the  bacons,  «hall  think  proper,  on 
the  special  circumstances  .of  the  case,,  to  grant  an  imparlance :  but  no 
idefendant  shall  be  compelled  to  plead,  by  virtue  of  this  rule,,uide88 
the  declaration  be  deliveredyour  days  before  the  end  of  the  term  in 
which  the  writ  is  returnable,  with  notice  thereon  indorsed  erf*  the  time 
wherein  such  defendant  is  to  plead.''  The  time  for  pleading,  on  a 
declaration  filed  or  delivered  de  bene  an^  before  the  defendant's  ap 
pearance,  has  been  already  stated  :*  And  it.  is  a  rule,' that  ^  where 
any  declaration  shall  be  delivered  to  the  defendant's  attorney  or  clerk 
in  court,  or  notice  of  a  declaration  shall  be  delivered  to  any  defendant 
according  to  the  statute,  before  the  essoin  day  of  any  term,  and  the 
defendant  shall  imparl  until  the  next  term,  he  shall  plead  to  the  said 
deelaratjon  within  tne  first /bur  days  of  such  nextterm,  a  rule  to  plead 
being  duly  given ;  and  iq  default  tnereof,the  plaintiff  shall  be  at  lib* 
.erty  to  sign» judgment*" 

Si  four  terms  have^eji^psed  since  the  delivery  or  filing  of  the  decla- 
rration,  the  defendant  shall  have  a  whole  term's  notice  to  plead,' befi)re 
judgment  can  be  entered  against  him,**  unless  the. cause  have  been 
stayed  by  wjumdion}  or  privilege ;  which  notice  mu&t  be  ^ven 
before  the  essoin  day  of  the '  t^m  :^  and  .jvhere  a  general  notice  is 
given  of  the  plaintifi  's  intention  to  proceed,  in  the  cause,  it  does  not 
extend  beyond  the  term ;  therefore  a  rule  to  plead  may  be  entered, 
and  judgment  signed,  in  the  vacation*^  This  rule  was  established, 
tibr.  th^  ,pQri)ose  of  preventing  any  surprise  on  the  defendant,  r*481] 
after  the  plamtiff  has  lain  by  four  terms,  without  proceeding  in  his  ac- 
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fion ;  and  therefore  it  does  not  apply,  where  the  proceedings  ht^ 
been  delayed  at  the  defendant's  recjuest** 

It  remains  to  be  observed,  within  what  time  the  defendant  must 
plead  after  changmg  the  venue^  demanding  oyer,  giving  a  bill  of 
particulars^  or  amending  the  declaration.  Auer  changing  the  vemte^ 
the  defendant  must  plead  to  the  new  action,  as  he  should  have  done 
in  the  other,  without  delay.**  After  the  delivery  of  oyn*,  the  defen^ 
dant  shall  have  the  same  time  in  term  to  plead,  or  as  many  pleadioF 
days,  as  he  had  when  be  demanded  it  :*  And  formerly,  if  tyer  haa 
been  demanded  in  the  Common  Pleas,  after  the  rule  to  plead  was 
out,  the  plaintiiT  was  not  bound  to  give  it ;  though  if  he  did,  he  codd 
not  have  signed  Judgment  for  want  of  a  plea,  tin  the  next  afternoon :!' 
but  now,  as  will  be  seen 'hereafter,  the  demand  of  oyer  may  be  made 
in  that  court,  as  well  as  in  the  King's  Bench,  at  any  period  before 
the  time  for  pleading  is  expired.^  In  the  latter  court,  a  defendant 
has  the  same  time  to  plead,  after  the  delivery  of  a  bill  of  partieithrt^ 
as  be  had  when  the  summons  for  it  was  returnable :'  And,  in  the 
Common  Pleas,  the  plaintiff  cannot  sign  judgment  for  want  of  a  plea, 
till  the  expiration  of  twenty  four  hours  after  the  delivery  of  a  biU  ef 
particulars ;  though  the  time  for  pleading  be  expired,  and  a  demand 
of  plea  given,  more  than  twenty  four  hours  before  that  time.*  So,  in 
that  court,  after  the  time  for  pleading  has  expired,  but  beCnre  judg* 
ment  signed  against  the  defendant,  if  the  court  on  his  a|^licatioD 
stay  proceedings,  till  the  plaintiff  give  security  for  costs,  to  be  ap 
proved  by  the  prothonotary,  the  plaintiff^  though  he  give  security  m- 


[*482]  term,  the  defendant  shall  have  <ipo  days,  exclusive  of  the  day  of 
amendment,  to  alter  his  first  plea,  or  plead  de  fwoo  f  but  if  the 
amendment  be  made  in  a  subsequent  term,  the  defendant  is  entided 
to  a  new  four-day  rule  to  plead  z^  And  whete  the  plaintiff  gave  notice 
of  trial  for  the  assizes,  and  afterwards  countermanded,  and  then 
applied  for  an  order  to  amend  his  declaration,  which  order  was  ob- 
tained on  the  terms  of  the  defendant's  having  an  imparlance  untfl 
the  next  term,  the  court  of  King^s  Bench  refusea  to  rescind  so  much 
of  the  order  as  related  to  the  imparlance.'  In  the  Common  Pleas,  it 
seems  that  a  new  four  day  rule  to  plead  is  in  all  cases  necessary  to 
be  givep  by  the  plaintiff,  on  amendmg  his  declaration."* 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  the 
time  allowed  him  for  that  purpose,  his  attorney  or  agent  should  take 
out  a  summonsy  and  obtain  an  order  for  time  f  which  may  be  re* 
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peated  if  neoeflsary:  Anid  in  troverfof  gdod^  Where  the  ddhioe  was^ 
ttet  they  had  been  sold  by  the  jdaintiff,  the  court  of  King's  Bench 
gave  the  defendant  tune  to  plead,  in  order  that  he  m^ht  obtain  a  dis*' 
covery  from  the  court  of  Chancery.*  So  where  the  plaintiff,  being 
indicted  for  felony,  sued  a  banker  for  DKmey  he  had  paid  him,  which 
was  surmised  to  be  the  produce  of  the  felony,  the  court  of  Common 
pleas,  on  application,  «^ve  the  defendant  time  to  plead  in  a  month 
after  the  trial  of  the  indictmeAt.^  The  summons  should  be  regularly 
served  on  the  plaintifTs  attorney  or  agent  :*  smd  when  taken  out,  and 
made  returnable,  before  the  eviration  <^  the  time  for  pleading,  it  is 
a  stay  of  proceedings,  pending  the  am>lication^  but  it  is  otherwise 
when  taken  out,  or  maae  returnable,  after  th^  ez|»bration  of  the  time 
for  {heading.'  In  the  latter  case,  the  plaintiff  »  at  liberty  to  sigil 
jadment  before  the  summons  is  returnable  :*  but  if  he  nenect  to  do 
so,  ne  cannot  afterwards  sign  juifgm^t  f  it  being  a  rule,  that  if  the 
^summons  be  returnable  before  judgment  is  sirned,  it  prevents  [*403] 
the  plaintiff  from  afterwards  signing  it*'  Where  the  object  of  the 
summons  is  coll^eral  to  the  time  fcMr  pleading,**  as  to  discharge  the 
defendant  out  of  custody  on  filing  common  rail,  &c.  it  will  not  in 
general  operate  as  a  stay  of  proceedings* 

The  plaintiff ^s  attorney  or  agent,  on- beine  served  with  the  sum- 
oions,  either  indorses  his  consent  to  an  order  being  made  upon  it, 
Attends  the  judge,  or  makes  default*  In  the  latter  case,  the  defen- 
dant's attorney  Or  agent,  after  waiting  half  an  hour,'  should  take 
out  a  fiomd  summons,  and  after  that  a  thrd  (if  neceissary,)  which 
should  be  respectively  served  and  attended  as  the  first :  And  if  de- 
fault be  made  upon  thru  summonses,  the  judge,  on  affidavit'  there- 
of,^ will  make  an  order  ex  parte:  But  if  any  one  of  the  summonsed 
beattended,  the  judge  will  make  an  or^er  upon,  or  discharge  it,  as 
he  sees  cause.  The  time  allowed  is  reckoned  mchiAve  of  the  day  oT 
the  date  of  the  order,  but  exclusive  of  the  day  when  it  expires  :^  nnd 
therefore  where  an  order  for  a  oedlr*was  dated  the  16  th  of  May^ 
judgment  signed  for  want  of  a  plea  on  the  33d,  was  holden  to  be  reg- 
ular :**  And  if  there  be  an  order  for  a  tnonth^s  time  to  plead,  it  is 
understood  to  mean  a  hmarj  and  not  a  calendar  month**^  The 
order  of  a  judge  for  time,  or  further  time  to  plead,  and  all  other 
orders,  wbether  by  consent  or  otherwise,  should  be  regularly  drawn 
up  and  served :  it  being  a  rule  in  the  King^s  Bench,*  ^hat  ^  no 
summons  for  further  time  to  plead,  reply  or  rejoin,  or  summons  for 
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ftirdier  pertkulan  of  the  jdaintiff's  dcanand,  defeadant's  tet-ofi^  or 
other  particular,  be  granted  in  an^  action  depending  in  that  court  | 
tmless  the  last  previous  order  for  time,  further  time,  or  particulars  re* 
apectivdir,  be  first  drawn  up,  and  such  order  produced  at  the  time 
of  applymff  for  any  such  summons."  And,  in  the  Common  Pleas,  a 
consent  indorsed  on  a  judge's  summons  is  not  binding  on  either  party, 
unless  tl^  order  be  drawn  up  and  served  pursuant  thereto.*  In  Umi 
[*484]  court  also,  if  a  summons  be  taken  out  for  dme  to  plead,  and 
Ae  defendant's  attorney  do  not  attend,  the  plaintiff  must  ^t  the  sun^ 
aions  discharged,  before  he  can  sign  judgment  '^  but  it  is  said  to  be 
otherwise  in  the  King's  Bench.*       ^ 

When  an  order  is  obtained  for  time  to  plead,  it  is  either  opoo,  or 
without  terms.  The  usual  terms,  when  the  plaintiff  is  in  time  ^o  trjr 
his  cause,  are  pleading  issuably^  rejoining  gra^it,  and  taking  lAoif 
notice  of  trial  or  inquiry ;  but  if  hi  be  not  in  time,  Xhen  the  tem^- 
are  pleading  issuably  only :  and  where  the  defendant  is  an  txecutar 
or  aiminhtratorj  he  must  undertake  not  to  plead  any  judCTient  ob- 
tained against  him,  since  his  time  for  pleading  was  W;'  for  othe^ 
vise  he  might  confess  judgments  in  the  mean  time^  and  plead  them  in 
bar  to  the  plaintiff's  demand.  An  is$utbk  plea  is  a  plea  tn  M^  to 
the  merits  f  upon  which  the  plaintiff  may  take  issue,  and  go  to  jtnal  / 
Therefore,  k  plea  in  abatement  js  not  an  issuable  plea  f  nor.a  faJse 
plea  of  judgment  reoovered,^  nor  a  plea  of  alien  enemj^  lOr  other 
pfea  which  does  not^  to  the  merits.^  But  a  plea  of  tender  has  been 
deemed  an  issuable  plea.;!  and  also  a  pka  of  the  statute  of  limita- 
tionss*"  or,  inthe  King's  Bench,  that  a  bail-bond  was  taken  for  ease 
And  favoun**  So  where  the  defendant,  in  an  action  on  a  recogm- 
cance  of  bail,  under  a  judge's  order  to  plead  issuably,  pleaded  nul 
tUl  recwdy  and  that  no  4:0.  to.  was  sued  out  against  the  principal, 
^he  court  of  Common  Pleas  held,  that  such  pleas  might  be  considered 
as  issuable,  and  that  the  plaintiff  could  not  si^  judgment  as  for  want 
<of  a  plea  J*  .  As  to  demurrers,  .there  is  a  distuction  between  a  real 
;ftnd  fair  demun*er,  and  a  demurrer  without,  good  cause :'  The 
f  *4S5]  former  is  an  issuable  plea,  within  the  meaning^of  a  judge's  or- 
tfter  «,^  tlie  latter  is  not,  but  only  an  evaskui  of  hJ  But  where  the  de^ 
iendast  was  advised  that  he  had  substantial  ground  of  demurrer,  the 
court  of  King's  Bench  set  aside  the  judgment  signed  as  for  want  of  a 
{>lea,  upon  terms.*   By  r^oining  gratis  js  meant,  rejpining  without  the 
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common  four  dajr  rule  to  rejoin  :*  And,  in  t&e  Common  Pleas,  tke 
plaintiff  having  tendered  an  issue  to  a  plea,  and  demanded  a  rejoin- 
ofer,  when  the  defendant  was  tmder  terms  to  leiom  gratis,  and  for 
want  of  rejoinder  signed  judgment,  the  court  held  the  judgment  regu- 
lar ;  )mt  set  it  aside  without  costs,  because  the  plaJatiff  might  have  ad- 
ded the  timiliter  himself.^  Short  notice  of  trial  in  cougiiry  cauioft 
must,  in  the  King^s  Bench,  be  given  at  least  four  days  before  the 
commission  day,  one  day  exclusive,  and  the  other  inclusive  :*  Botfi 
the  Common  Pleas,  two  days  notice  seems  to  be  sufficient  in  eountjrjf 
causes  ^  as  it  is  also  in  tornn  causes,  in  both  courts  t  thoueh  it  is 
usual  to  give  as  much  more  as  the  time  will  admit  of.  The  defendant 
however  is  not  precluded  by  these  terms,  from  demucring  ta  the 
replication,  if  there  be  good  cause/ 

when  the  defendant  is  under  a  jud^^s  order  to  plead  &sua<^ 
bly,  and  pleads  a  {rfea  which  is  not  issuable,  the  plaintiff  may  * 
consider  K  as  a  mere  nulUly,  and  sign  judgment :'  And  where 
several  pleas  are  pleaded,  one  of  which  is  not  issuable,  it  wiU 
Titiate  all  the  others**  So  where  a  defendant,  when  under  aa 
order  to  plead  issuably,  puts  in  a  riiam  demurrer  to  some  of  the 
counts  m  the  declaration,  and  pleads  issuably  to  the  rest,  the 
plaintiff  may  consider  the  whole  as  a  nullity,  and  sign  judgment  as 
for  want  of  a  plea>  But  where  it  is  doubtful  whether  the  plea  be 
"^issuable,  the  better  way,  ip  term  time,  is  to  move  the  [*486] 
court  to  set  it  aside.^ 

Before  the  plaintiff  however  can  sign  judgment,  the  defendant  must 
h^e  notioe  to  plead ;  and  unless  he  be  nound  by  rule  of  court,  or 
oraer  of  a  judge,  to  plead  by  a  time  therein  limited,''  a  fuk  to  plead 
must  be  entered  in  all  cases,  whether  the  defendant  have  appeared  or 
not ;  and  where  he  has  appeared,  there  must  also  in  general  be  a 
demand  of  plea. 

•  When  the  declaration  is  ddhtred  absolutely,  after  appearaiice,  a 
notice  to  plead  must  be  given ;"  which  notice  seems  also  to  be  neces- 
sary where  the  declaratioais  filed  or  delivered  de  bene  east,  or  con- 
ditionally ^  though  this  y(^s  formerly  doubted  in  the  Common  Pleas** 
But  it  is  not  necessary  that  the  notice  to  plead  should  be  indorsed  on, 
or  given  at  the  tiine  of  delivering  the  declaration :  And  therefore, 
where  the.4^claration  in  the  King's  Bench  was  filed  on  the  last  day 
of  the  second  term  after  the  return  of  the  writ,  but  the  notice  to  plead 
was  only  given  a  little  before  the  essoin  day  oi  the  following  term,  the 
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4B2a  OF  THE  DEMAND  OF  A  PLEA, 

the  demand  of  plea  must  be  given,  in  that  court,  to  the  agent  ia 
town,*  if  there  be  one  ^  or  if  not,  to  the  attorney  in  the  country:^ 
and  where  the  defendant  was  beyond  the  seas,  and  his  attorney  dead, 
a  rule  was  made  absolute,  that  a  demand  of  plea  in  the  office  should 
be  sufficient;  upon  affidavit  of  service  of  a  rule  to  show  cause  oo 
one  of  the  defendant's  bail,  and  that  the  other  was  not  to  be  found.* 
In  the  King's  Bench,  a  demand  of  plea  may  be  made  at  the  time 
of  delivering  the  declaration,^  and  indorsed  thereon:^  and  where  a 
rule  to  plead  has  been  given,  and  demand  of  plea  made,  and  judg- 
ment is  signed  of  a  subsequent  term,  there  need  not  be  a  fresh  demaud 
of  plea  of  that  term,  although  there  should  be  a  new  rule  to  plead/ 
But,  in  the  Common  Pleas,  a  demand  of  plea  must  be  made  after 
declaration  delivered,  and  rule  to  plead  given ;  a  demand  of  p\ea 
indorsed  on  the  declaration,^  or  made  before  the  rule  to  plead  is 
given,^  being  deemed  insufficient :  And  it  cannot  be  made,  in  either 
court,  before  the  defendant  has  appeared  ;^  and  after  the  plaintiff 
has  entered  an  appearance,  or  filed  common  bail  for  him  according  to 
the  statute,^  or  when  the  defendant  is  in  custody  of  the  sheriff,^  or  war- 
[*483a]  den,"*  or  bound  down  by  a  judge's  order  for  time  to  plead,* 
or  the  declaration  has  been  amended,^  a  demand  of  plea  is  unneces- 
sary. So,  when  the  defendant  pleads,  without  taking  the  declara- 
tion out  of  the  office,!*  or  puts  in  a  plea  which  is  considered  as  a 
nullity,^  as  a  plea  in  abatement  of  a  term  subsequent  to  the  declara- 
tion, without  an  imparlance,'  or  the  plea  of  non  assumpsit  in  an 
action  of  debt,*  or  nil  debet  in  assumpsit,"^  it  operates  in  general  as  a 
waiver' of  the  irregularity  in  not  demanding  a  plea,  and  will  enable 
the  plaintiff  to  sign  judgment  for  want  of  it.  But  where  such  a 
plea  was  put  in  without  authority,  by  a  new  attorney  for  the  de- 
fendant, without  any  order  for  changing  his  former  attorney,  the 
judgment  which  had  been  signed  as  for  want  of  a  plea,  was  set 
aside.^  In  general,  the  demand  of  a  plea  is  a  waiver  of  the  justifi- 
cation of  bail  ;*  but  where,  after  the  time  for  putting  in  and  justify- 
ing bail  had  expired,  (one  of  the  bail  having  been  rejected,)  time 
was  given  to  add  and  justify  another  bail,  without  prejudice  to  the 
plaintiff,  and  in  the  interval  he  demanded  a  plea;  the  court  of  King's 
Bench  held,  that  an  attachment  against  the  sheriff  for  not  bringing 
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OF  THE  DEMAND  OF  A  PLEA.  483a 

in  the  body  was  regular,  the  added  bail  not  having  justified  within 
the  time  for  which  indalgeoce  was  given.' 

The  plaintiff,  in  the  King's  Bench,  cannot  sign  judgment  for  want 
of  a  plea,  tiU  the  expiration  of  twenty-fonr  hours  afler  it  has  been 
demanded,  whether  the  time  for  pleading  be  or  be  not  expired,  when 
such  demand  was  made  :^  And,  in  that  court,  if  a  plea  be  demanded 
on  Saturday^  the  defendant  has  twenty-four  hours  to  plead,  after 
the  demand,  exclusive  of  Sunday,^  But  judgment  may  be  signed 
at  any  time  after  the  twenty-four  hours  are  expired,  provided  the 
time  for  pleading  be  then  out ;  and  therefore  if  the  plea  be  de- 
manded in  the  morning,  the  plaintiff  is  not  obliged  to  wait  until  the 
opening  of  the  office,  in  the  afternoon  of  the  following  day.*^  In  the 
Common  Pleas,  the  rule  is,  that  after  a  plea  has  been  demanded, 
the  defendant  has  in  all  cases  till  the  opening  of  thei  office,  in  the 
afternoon  of  the  following  day,  to  plead ;  and  if  he  do  not  plead 
within  that  time,  the  rule  to  plead  being  expired,  the  plaintiff  may 
sign  judgment."^ 

»  1  Dowl.  &  Ryl.  163.  c  4  Dump.  8e  East,  557, 
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Or  MOTIONS  and  RULES  in  general,  and  AFFIDAVITS 

IN       SUPPORT     OF     them;      AND     THE     PRACTICE     OP     THE 

COURTS  thereon,  and  by  SUMMONS  and  ORDER,  at 
A  JUDGE'S  CHAMBERS, 

As  it  is  frequently  necessary,  in  the  course  of  a  suit,  to  apply  to 
the  court  where  the  action  is  depending,  or  a  judge  of  that  court, 
it  may  be  proper,  before  we  proceed  further,  to  say  somewhat  of  the 
manner  of  doing  it ;  and  of  the  rides  or  orders  of  the  courts,  and 
practice  by  summons  and  order  at  a  judge's  chambers. 

The  usual  modes  of  applying  to  the  court  are  by  motion  or  peti- 
tion. A  motion  is  an  application  by  counsel  in  the  King's  Bench, 
or  a  Serjeant  in  the  Common  Pleas,  for  a  rule  or  order  of  the 
court;  which  is  either  granted  or  refused;  and  if  granted,  is  either 
a  rule  absolute  in  the  first  instance,  or  only  to  show  cause^  or,  as  it 
is  commonly  called,  a  rule  nisi,  that  is,  unless  cause  be  shewa  to  the 
contrary,  which  is  afterwards,  on  a  subsequent  motion,  made  abso-^ 
lute  or  discharged.  To  use  the  words  of  an  elegant  writer  on  the 
law  and  constitution  of  England^  ^*The  application  to  a  court  by 
counsel  is  called  a  motion;  and  the  order  made  by  a  court  on  any 
motion,  when  drawn  into  form  by  the  officer,  is  called  a  rule."  But, 
besides  the  rules  which  are  moved  for  in  court,  there  are  others  made 
out  by  the  officers  as  a  matter  of  course,  or  drawn  up  on  a  motion 
paper  signed  by  a  counsel  or  serjeant. 

In  the  King's  Bench,  motions  and  rules  are  either  on  (he  crown 
side,  or  on  the  plea  side  of  the  court.  In  the  Common  Pleas  and 
Exchequer,  there  is  no  crown  side.^  But,  in  any  of  these  courts, 
a  rule  for  an  attachment,  which  is  of  a  criminal  nature,  may  be 
moved  for  in  the  following  cases:  First,  against  the  parties  to  the 
suit,  for  disobedience  to  a  rule  or  order  of  the  court,  by  non- 
payment of  costs,  on  the  master's  or  prothonotary's  allocatUTj^  or  of 
[*485a]  money  generally,  or  money  and  costs;  or  for  not  producing 
deeds  in  his  possession,^  Slc  :  Secondly,  against  attomiesy  for  not 
delivering  up  deeds,^  or  non-payment  of  costs,®  8cc. ;  or  for  not 

»  Wynne,  Eunam,  Dial.  II.  §  26.  And  '  Post,  Chap.  XL. 
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performing  undertakings,*  or  otherwige  misbehaving  themselves:^ 
Thirdly,  against  officers  of  the  court,  for  extortion,*^  oi  neglect  of 
duty  :^  Fourthly,  against  inferior  judges  and  offieers,  for  acting 
unjustly,  oppressively,  or  irregularly,  in  the  execution  of  their 
duty  f  or  for  disobeying  the  king's  writs,  issuing  out  of  the  supe-^ 
rior  courts,  by  proceeding  in  a  cause,  after  it  has  been  put  a  stop  to, 
or  removed  by  writ  of  prohibition,  certiorari^^  habeas  corpus^^  supers 
sedeasj  or  error ,^  &c. :  Fifthly,  against  sheriffs,  or  other  persons  hav- 
ing the  execution  of  writs,  for  not  returning  them,^  or  bringing  into 
court  the  body  of  the  defendant,'^  Sec.  on  being  served  with  a  rule 
for  that  purpose :  Sixthly,  against  gaolers,  be.  on  the  Lords'  act, 
for  extortion  or  oppression :'  Seventhly,  against  jurymen,  in  col- 
lateral matters  relating  to  the  discharge  of  their  office,  such  as 
making  default  when  summoned ;  refusing  to  be  sworn,  or  to  give 
any  verdict }  eating  or  drinking,  without  leave  of  the  court,  and 
especially  at  the  cost  of  either  party,  and  other  misbehaviours  or 
irregularities  of  a  similar  kind  ^  but  not  in  the  mere  exercise  of 
their  judicial  capacities,  as  by  giving  a  false  or  erroneous  verdict  r*^ 
JEighthly,  against  uninesses,  for  not  attending  on  a  svbpcRna^  refus- 
ing to  be  sworn  or  examined,  or  prevaricating  in  their  evidence 
when  sworn:™  But,  in  the  Common  Pleas,  it  was  not  formerly  usual 
to  grant  an  attachment  against  a  witness,  for  non-attendance  upon 
a  subpana;  and  it  cannot  now  be  had,  unless  a  clear  case  of  con- 
tempt be  made  out  against  him,  the  party  aggrieved  being  left  to 
bis  remedy  by  action  :^  Ninthly,  against  peers  of  the  realm,  or  mem- 
bers  of  the  house  of  Commons,  for  disobeying  a  subpcena,^  or  other 
process  ;p  but  they  are  not  liable  to  be  attached,  for  non-payment 
of  money,  pursuant  to  an  award  t^  Lastly,  against  other  persons, 
for  contempts  committed  in  the  face  of  the  court,  not  only  by  an 
actual  breach  of  the  peace,  or  rude  and  contumelious  behaviour,  but 
also  for  any  other  heinous  misdemeanour,  as  *by  a  party's  [^486a] 
giving  false,  trifling,  and  contradictory  answers,  upon  an  examina- 
tion in  court,  concerning  his  ability  to  be  bail  for  another,  in  an 
action  depending  in  court  f  or  for  contempts  committed  out  of 
court ;  for  a  rescue,*  or  contemptuous  words  spoken  of  the  court,  or 
its  process;^  or  for  not  performing  an  award,*^  &lc. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender 
may  be  instantly  apprehended  and  imprisoned,  at  the  discretion  of 
the  judges,  without  any  further  prootor  examination:^  but  other- 
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wise  it  is  usual  to  apply  to  the  court,  on  an  affidavit  of  the  circain- 
stances,  for  a  rule  for  an  attachment ;  which  is  either  absolute  in  th^ 
first  instance,  or  only  to  shew  cause.  The  rule  for  an  attachment, 
in  the  King's  Bench,  for  non-payment  of  costs,  pursuant  to  the  roas- 
ter's allocatur,  is  absolute  in  the  first  instance,  although  four  terms 
have  elapsed  since  the  taxation,^  unless  it  be  for  non-payment  of 
costs  pursuant  to  an  award  :^  But  where  it  is  for  the  non-payment 
of  money  generally,  or  of  money  and  costs,  it  is  only  to  shew  causer^ 
And,  if  a  party  obtain  a  rule  for  setting  aside  judgment  and  execo- 
tion,  on  condition  of  his  paying  costs,  the  court  will  not  grant  an 
attachment  in  the  first  instance,  for  non-payment  of  thero.*^  In  this 
court,  as  well  a[s  in  the  Common  Pleas,  the  rule  for  an  attachment 
against  the  sheriff j  for  not  returning  the  writ,  or  bringing  in  tbe 
body,  is  absolute  in  the  fifsc  instance ;  and  may  be  moved  for  the 
last  day  of  term.®  So,  where  contemptuous  words  are  spoken  of  the 
courts  the  attachment  issues  in  the  first  instance ;  but  where  they  are 
spoken  of  its  process^  tbe  rule  is  only  to  shew  cause/  In  alt  other 
cases,  the  rule  for  an  attachment  is  a  rule  nm,  in  the  King's  Bench : 
And  where  a  matter  has  been  referred  to  the  master,  the  court,  on 
shewing  cause  against  an  attachment,  will  not  go  into  the  accounts 
which  were  the  subject  of  tbe  reference;  the  master's  allocatur  bong 
in  the  nature  of  a  judgment,  and  the  attachment  like  a  writ  of  exe- 
cution :f^  and  besides,  tbe  party,  on  going  before  the  master,  enten 
into  an  undertaking  to  pay  such  sum  as  he  shall  find  to  be  dae.^ 
In  the  Common  Pleas,  all  rules  for  attachments  are  rules  nm^ 
except  against  the  sheriffs  for  not  returning  the  writ,  or  bringing 
in  the  body,  or  for  non-payment  of  costs  on  tbe  prothonotarys 

5*487a]  cdlocatur^^  which  are  absolute  ^in  the  first  instance.  In  the 
Exchequer,  as  in  the  King's  Bench,  the  rule  for  an  attachment  for 
non-payment  of  costs,  on  the  master's  allocaiur^  is  absolute  in  tbe 
first  instance,  unless  it  be  for  non-payment  of  costs  pursuant  to  an 
award  :^  And  though,  in  other  cases,  there  should  in  general  be  a 
rule  to  shew  cause,  yet  where  an  attorney  had  been  oniered,  by  a 
former  rule,  to  pay  a  sum  of  money  to  his  client,  with  the  costs  of 
the  application,  the  court  granted  a  rule  for  an  attachment  against 
him,  for  non-payment  of  them,  absolute  in  the  first  instance.^ 

Motions  and  affidavits  for  attachments  in  civil  suits,  in  the  King's 
Bench,  are  proceedings  on  the  pha  side  of  the  court,  until  tbe 
attachments  are  granted,  and  are  to  be  entitled  with  the  names  of  the 
parties  f^  but  as  soon  as  the  attachments  are  granted,  the  proceed- 
ings are  on  tbe  crown  side,  and  from  that  time  the  king  is  to  be 
named  as  the  prosecutor  :°  And  motions  and  affidavits  for  attach- 
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menu  are  entitled  in  like  manner,  in  the  Common  Pleas*  and  Ex- 
chequer. A  rule  nUi  for  an  attachment  cannot  be  moved  for  the 
last  day  of  term  ;^  nor  can  it,  we  have  seen,  be  served  on  a  Sunday.* 
The  attachment  is  a  crimiiial  process,  directed  to  the  sheriff,  com- 
manding him  to  attach  the  party,  so  that  >ve  have  him  before  the 
king,  or  his  justices,  at  Westminsterj  on  a  certain  day,  to  answer  "  of 
and  concerning  those  things  which  shall  there,  on  his  majesty's  be- 
half, be  objected  against  him.''*'  The  party  being  taken  on  this 
writ,  either  remains  in  custody,  or  puts  in  bail,  before  the  conrt*^  or 
a  judge,  (for  it  has  been  doubted  whether  he  is  bailable  by  the  she- 
riff,^) to  answer  interrogatories,  and  to  appear  from  day  to  day,  till 
the  court  shall  determine  concerning  the  matters  objected  against 
him  :9  And  where  the  coroner  had  returned  cepi  corpus  to  writs  of 
attachment  against  the  sheriffs  of  Middlesex^  the  court  of  King's 
Bench,  on  the  last  day  of  term,  granted  writs  of  habeas  corpus^ 
without  an  affidavit,  to  bring  up  the  bodies  of  the  sheriffs,  before 
one  of  the  judges  at  chambers,  to  answer  to  such  matters  as  should 
be  there  alleged  against  them.^  An  attachment,  however,  for  non- 
payment of  money,  is  in  the  nature  of  mesne  process :  And  where 
the  party  had  been  taken,  and  permitted  to  go  at  large,  and  re- 
turned again  into  custody,  *and  continued  in  custody  at  the  [^488] 
return  of  the  writ,  it  was  holden  that  the  sheriff  was  not  liable  to  an 
action  for  an  escape.^  When  the  party  has  been  taken  upon  the 
attachment,  the  court,  upon  motion  by  his  counsel,  will  make  a  rule, 
that  unless  his  adversary  exhibit  interrogatories  against  him  \nfour 
days,  which  must  be  in  term  time,^  he  shall  be  discharged.  These 
interrogatories  are  engrossed  on  ajive  shilling  stamp  ;*  and  must  be 
signed  by  counsel"^  or  a  serjeant,  and  filed,  in  the  King's  Bench, 
with  the  master  of  the  crown  office,  who  is  to  examine  the  party 
thepeon,  in  four  days  after  the  interrogatories  are  brought  in;''  but, 
in  the  Common  Pleas,  they  are  filed  with  one  of  the  secondaries,"* 
who  examines  him,  and  afterwards  makes  copies  of  the  depositions 
for  each  party,  on  four  penny  stamped  paper :  And  if  the  master, 
or  prothonotaries  (to  whom  the  matter  is  generally  referred  in  the 
Common  Pleas,')  report  that  he  is  in  contempt,  the  court  will  com- 
mit him  to  the  King's  Bench,  or  Fleet  prison ;  but  if  the  report  be 
in  his  favour,  they  will  order  him  to  be  discharged,  or  his  recogni- 
zance to  be  vacated."!  The  prothonotary's  report,  however,  is  not 
conclusive  against  parties  who  have  been  put  to  answer  interroga- 
tories before  him  ;  but  th#y  may  except  to  the  report  on  any  mate- 

*  2  Bos.  &  Pul.  517.  C^J  » 2  Bam.  &  Aid.  56. 
»•  3  Smith  It  118.  *  Comb.  8. 

c  8  Dumf.  &  East,  86.  JhUe,  216.  i  55  Geo.  lU.  c.  184.     Sched,  Part  II. 

*  Append.  Chap.  UI.  §  14.  §  III. 

"  See  Barnes,  77.  where  the  court  of  "  R.  M.  34  Geo.  III.  K.  B.  5  Dumf.  and 

Common  Pleas  refused  to  bsil  an  attor-  East,  474. 

ney,  who  had  been    committed  for  a  »  Lil.  Pr.  Reg*.  73. 

crime  of  a  heinous  nature,  in  the  first  »  2Blac.  Rep.  1110.   And  for  the  form 

instance.  of  interrogatories  in  this  court,  see  Ap- 

tJnte,  220,  21.  pcnd.  Chap.  III.  §  15.  . 

f  Imp.  C.  P.  570.  P  Imp.  C.  P.  571. 

>»  I  Chit,  Rep.  249.  •»  3  Bur.  1257. 
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rial  point/  And  where  after  making  his  report  against  the  parties, 
the  prothonotary  was  directed  to  inspect  an  account  book  beloogingp 
to  one  of  them,  which  tended  to  support  the  answers  given  by  the 
parties,  but  had  been  accidentally  omitted  in  the  first  instance,  the 
prosecutor  was  not  allowed,  on  his  own  application,  to  produce 
before  the  prothonotary,  the  clerk  who  had  made  the  entries  in  the 
book.**  When  a  plaintiff  is  brought  in  on  an  attachment  for  a 
rescue,  in  the  King's  Bench,  it  is  the  practice  of  the  court  to  pot 
interrogatories  to  him,  though  he  do  not  deny  the  charge  in  the 
affidavits,  unless  the  prosecutor  waive  putting  them/  And,  by  a 
late  rule  of  that  court,"^  ^' if  judgment  be  not  given  the  same  term, 
the  name  of  the  cause  shall  be  inserted  in  the  list  of  motions,  ap- 
pointed to  come  on  peremptorily  in  the  ensuing  term,  in  order  that 
the  court  may  be  informed  what  shall  have  been  done  in  prosecution 
of  the  attachment."  If  the  party  neglect  to  appear  before  the  roas- 
ter or  secondary,  to  be  examined,  or  to  attend  the  court  when  be 
is  directed  to  come,  the  court  will  order  his  recognixance  to  be 
estreated :  and  if  he  confess  any  thing  material  in  his  depositions, 
there  is  no  occasion  for  witnesses,  but  the  prosecutor  may  move  on 
his  confession  :^  If  he  deny  part  of  the  contempts  only,  and  confess 
other  part,  he  shall  not  be  discharged  as  to  those  denied,  but  the 
truth  of  them  shall  be  examined,  and  such  punishment  inflicted  as 
upon  the  whole  shall  appear  reasonable ;  and  if  his  answer  be  evasive 
as  to  any  material  part,  he  shall  be  punished  ia  the  same  manner  as 
[^489]  if  he  had  confessed  it.  The  report  of  the  master  of  the  crown 
office,  that  the  defendant  and  his  attorney  are  in  contempt,  for  not 
performing  an  award,  &c.  is  to  be  taken  as  a  conviction  $  and  on 
their  being  brought  up  for  judgment,  the  court  will  not  receive^ffida* 
vits  in  denial  of  the  contempt,  but  only  in  mitigation  of  punisbmeDt/ 
Motions  and  rules  on  the  plea  side  of  the  court  of  King's  Bench, 
and  in  the  Common  Pleas,  are  common  or  special.  Common  rules 
are  first,  such  as  are  given  by  the  master,  Jitacer,  clerk  of  thepoperv^ 
or  clerk  of  the  errors,  in  the  King's  Bench ;  or  by  the  protkanoia* 
ries,  filacers,  or  clerk  of  the  errors,  in  the  Common  Pleas:  Secondly, 
such  as  are  entered  with  the  clerk  of  the  rtdes  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas,  on  a  pracipe  or  note  of  instruc- 
tions, made  out  by  the  attornies  who  apply  for  them  ;  and  are  not 
founded  on  any  motion  in  court,  either  real  or  supposed :  Thirdly, 
such  as  were  anciently  moved  for  by  the  attornies  at  sidt  bar,  in  the 
King's  Bench ;  or,  in  the  Common  Pleas,  at  ^e  bar  on  the  first 
day  of  terra,  and  in  the  treasury  chamber  on  other  days ;  and  are 
thence  called  side  bar  or  treasury  rules  :s  Fourthly,  such  as  are 
drawn  up  by  the  clerk  of  the  rules  in  the  Kang's  Bench,  or  seconda- 

» 1  BiDf .  272.  '  2  Chit.  Rep.  57.  And  see  further,  as 

^  Id.  ibid.  to  attachments  for  contempts^  and  the 

« Anie,  *260,  1.  And  see  further,  as  to  proceediqgB   thereon*  2  Hawk.  P.  C. 

interrogatories  exhibited  in  cases  of  con-  Chap.  22.  §  1  Bac  Abr.  tit  MathmenL 

tempts*  Willis  on  InUnogatories,  28,  9.  4  Bbc  Com.  283*  &c.  Bames*  258.  Bin|^ 

d  B.  H.  34  Geo.  UI.  K.  B.  5  Dani£  fc  ham  on  Judgmentt,  &e.  277,  &e. 

East,  547.  723.  i  Sty.  Pr.  Reg.  575,  Ed.  1707. 
•  Imp.  C.  p.  ^1. 
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ties  in  the  Common  Pleas,  without  being  moved  for  in  court,  on 
producing  a  motion  paper  signed  by  a  counsel  or  serjeant. 

In  the  King's  Bench,  rules  given  by  the  master  (which  are  called 
tnasier^s  rules,)  are  to  declare,*^  or  plead  in  bar,  in  replevin  ;  and  in 
ordinary  cases,  to  reply,^  rejoin,  surrejoin,  rebut,  surrebut,  or  join 
in  demurrer  f  to  enter  the  issue;*'  for  the  defendant  to  produce  the 
fecord,®  for  a  trial  by  proviso  f  or  to  return  a  writ  of  certiorari  in 
error ;?  by  the  filacer^  to  appear  to  a  pone^  or  recordari^  &c. ;  by 
the  clerk  of  the  papers^  to  return  the  paper  book  *^  or,  by  the  clerk 
of  the  errors^  for  better  bail  in  error,^  to  certify  the  record,^  or  as- 
sign errors^  All  master's  rules,  in  the  King's  Bench,  are  entered 
with  the  clerk  of  the  rules,  and  expire  mfour  days  after  service.  In 
the  Common  Pleas,  all  rules  are  given  by  the  secondaries^  except  rules 
*to  appear  in  adre  facias,  yfh\c\\  are  given  by  Xhe  prothonota-  [*490] 
ries^  rules  to  appear  and  declare  in  replevin,  and  to  bring  in  the 
body,  which  are  given  by  ihe  filacers  f^  and  rules  for  better  bail  ill 
error,  or  to  certify  the  record,  which  are  given  by  the  clerk  of  the 
errors."* 

Common  rules  entered,  on  a  preecipe,  with  the  clerk  of  the  rules 
in  the  King's  Bench,  are  to  plead  in  ordinary  cases,"  or  avow  in  re- 
plevin  ;^  or  for  judgment  on  posteas,'^  or  inquisitions,*^  or  in  scire  fa- 
cias.* In  the  Common  Pleas,  they  are  to  declare,*  (except  in  replevin), 
to  plead,"  reply ,^  rejoin,  surrejoin,  rebut,  surrebut,  or  join  in  demur- 
rer; to  avow,  or  plead  in  bar,  m  replevin;  and  for  a^^omie^  and 
officers  of  the  court  to  appear  and  plead  to  bills  filed  against  them.^ 
These  rules  are  not  served  on  the  opposite  party ;  but,  in  the  Com- 
mon Pleas,  a  demand  in  writing  must  be  made,  before  judgment  can 
be  signed  for  non-compliance  with  them. 

Stde-bar  rules,  in  the  King's  Bench,  are  for  the  sheriff  to  return 
the  writ,^  ot  bring  in  the  body  f  for  the  marshal  to  acknowledge 
the  defendant  in  his  custody;^  for  time,  or  further  time,  to  declare;® 
to  discontinue  the  action,  opon  payment  of  costs;*'  to  be  present  at 
taxing  costs;®  or  for  a  sdre  facias  to  revive  a  judgment  above  seven, 

*  Append.  Chap.  XliV.  §  39.  »  Po9t,  Chap.  XLIV.     Append.  Chap, 
b  J^ogt,  Ch.  XXIX.  App.  Ch.  XXIX.  §  1.    XLIV.  §  22.  29. 

«  Fo8tt  Chap.  XXX.  <>  Jinie,  479,  &c. 

0  JPosi,  Ch.  XXXI.  App.  Ch.  XXXI.  §  36.        p  Ante,  419. 

*  J'osi,  Chap.  XXXIU.  <J  Post,  Chap.  XXXVIII. 

'  Post,  Chap.  XXXTV.  Append.  Chap.  '  Post,  Chap.  XXIII.  XXXVUI.  Ap- 
XXXIV.  §  12.  pend.  Chap.  XXIII.  §  67. 

«  Post,  Chap.  XLIV.  Append.  Chap.  •  Post,  Chap.  XLIII.  Append.  Chap. 
XLIV.  §  54.  XLin.  §  123. 

^  JSnte,  419.  « JlrUe,  469. 

*  Pott,  Chap.  XXXI.  Append.  Chap.        "  jSnte,  487. 
XXXL  §  33.  '  Post,  Chap.  XXIX. 

k  Pott,  Chap.  XUV.  Append.  Chap.  r  Ante,  88. 

XLIV.  §  22. 29,  30.  36.  « Mie,  307,  8. 

^  Post,  Chap.  XUII.  «  J^ie,  310, 11. 

»  Jhntey  41. 332.  418.     It  should  be  re-  *>  Mie,  367,  8. 

roembered,  however,  that  the  rule  to  <=  Ante,  425,  6. 

brin^  in  the  body,  thoug^h  given  in  the  ^  Pott,  Chap.  XXIX.    Append.  Chap. 

fifst  instance  by  the  JUaeer  who  issued  XXIX.  §  6, 7. 

the  process,  is  afterwatds  drawn  up  by  •  Pott,  Chap.    XL.    Append.  Chap. 

the  seamdariet,  and  served.  XL.  §  5,  6. 
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aod  under  ten  years  old/  In  the  Common  Pleas,  tide-bar  or  trta^ 
sury  rules  are,  in  addition  to  those  enumerated  in  the  King's  Bench, 
to  take  a  bill^  against  an  attorney  off  the  file ;  to  bring  money  into 
court,  if  under  ^e  pounds  ;s  to  enter  the  issue  f^  for  costs,  for  not 
proceeding  to  trial  or  enquiry,  pursuant  to  notice  ;^  for  leave  to  enter 
up  judgment  on  n  warrant  of  attorney,  above  one  and  under  ten 
years  old  f^  to  return  a  writ  of  fake  judgment,'  or  assign  errors 
thereon  ;^  and  the  common  consent  rule  in  ejecimentJ^  Side-bar  or 
rM91]  treasury  rules  may  be  had  as  a  malterof  course,  by  applying 
lor  them  at  the  office  of  the  clerk  of  the  rules  in  the  King's  Bench, 
or  secondaries  in  the  Common  Pleas.  The  last  day  of  term  is  said 
not  to  be  a  day  for  aide-bar  rules  in  the  former  court ;  but  if  the 
arty  was  entitled  to  such  a  rule  before,  he  may  take  it  oat  on  tVie 
ast  day  of  term,  or  in  vacation,  dated  as  of  the  last  day  but  one. 
A  rule,  however,  calling  on  the  sheriff  to  return  a  writ,  issaed  in 
vacation,  though  tested  in  term  time,  is  irregular;  and  an  attach- 
ment grounded  upon  it  will  be  set  aside  by  the  court  on  motion.* 

Common  rules  drawn  up  by  the  clerk  of  the  rules  in  the  Sang's 
Bench,  on  producing  a  motion  paper  signed  by  counsel,  are  to 
declare  peremptorily,  aAer  several  rules  for  time  to  declare  ^  for 
the  master,  in  vacation^  to  compute  principal  and  interest  on  bilk 
of  exchange,  or  promissory  notes,^  &c. ;  to  have  a  good  jury,  oo 
the  execution  of  an  inquiry ;'  to  change  the  venue,*i  or  bring  it  back 
on  the  common  undertaking  ;*i  to  bring  money  into  court ;''  to  plead 
several  matters,"  or  make  several  avowries  or  cognizances;*  lor 
the  defendant  to  abide  by  his  plea ;'  for  a  concilium  on  demnr- 
rer,'  special  verdict,**  or  writ  of  error;''  for  costs,  for  not  proceed- 
ing to  trial  or  inquiry,  pursuant  to  notice  ;y  for  a  special  jury,'  or 
view  f  rules  by  consent j  as  to  examine  witnesses  upon  interroga- 
tories,^ to  refer  causes  to  arbitration,^  or  to  enlarge  the  time  for 

'Porf,  492.  fg J    Chop.XUn,    Ap.  '  Posf,  Chap.  XXXIY.  Append,  daii. 

pend.  Chap.  XLlll.  §  58.  XXXIV.  §  11. 

K  Pmt^  Chap.  XXVf .  «  Post,  Chap.  XXXV.  Append.  Chap. 

h  Post,  Chap.  XXXI.    Append.  Chap.  XXXV.  §  10. 

XXXI.  §38.  «  P(w/»  Chap.  XSJ$:V.  Append.  Clu^ 
i  Post,  Chap.  XXXIV.  XXXV.  §  12, 13.  In  the  King*s  Bench, 
k  Post,  492.  CP'J  Chap.  XXII.  the  rule  for  a  view  in  tr€tpaas»  is  dnvn 
1  Post,  Chap.  XLIV.    Append.  Chap,  up  on  a  motion  paper  signed  by  counsdi 

XLIV.  §  133.  135.  but  in  otiier  actions,  it  is  moved  for  in 

n  Append.  Chap.  XX.  §  39,  Sec.  court;  and  in  some  casoa  is  only  &  nile 

B  1  Durnf.  &  Easty  552.  to  shew  cause.     In  tlie  Common  Plc«^ 

o  Jinie,  426.  it  is  said  that  a  rule  for  a  view  is  never 

p  Post,  Chap.  XXni,  granted,   without   an  affidavit,  in   any 

fl  Po«/,  Chap.  XXV,    Append.  Chap,  case,  except  an  action  of  waste.    Barnes 

XXV.  §  2,  3.  467.  And  for  the  form  of  the  rule,  see 
'  Post,  Chap.  XXVI.     Append.  Chap.  Append.  Chap.  XXXV.  §  17. 

XXVI.  §1.  b  Po8/,  Chap.  XXXV.  Append.  Chap. 

•  Post,  Chapter  XXVIII.  Appendix,  XXXV.  §  30.  The  rule  for  examinii^ 
Chap.  XXX VIII.  §  8. 10.  Tiiisrule  is  un-  witnesses  upon  interrogatories^  vhich 
necessary  in  the  Common  Pleas.  Post,  can  only  be  had  by  consent,  is  seldom 
Chap.  .XX VIII.  moved  for  directly,  but  is  commonly  at- 

t  Post,  Chap.  XXXU.    Append.  Chap,     cident  to,  and  arises  out  of  some  other 

XXXII.  §  1.  motion,  as  to  put  off*  the  trial,  or  lor 

•  PoBt,  Chap.  XXXVII.  judgment  as  in  case  of  a  nonsait,  &c 

«  Post,  Chap.  XUV.  c  yost.  Chap.  XXXVI.  Append.  Chap. 

XXXVI.  §  13. 
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making  an  award  f  to  make  a  judge's  order ,^  or  order  of  nisi 
prius/  a  role  of  court ;  or  for  a  scire  facias  to  *revive  a  [*492] 
jodgroenty  above  ten  and  under  ffteen  years  old.^  In  the  Comnion 
Pleas,  common  rules  drawn  up  by  the  secondaries,  on  producing  a 
motion  paper  signed  by  a  serjeant,  are  for  the  prothonotaries,  in 
vacation,  to  compute  principal  and  interest  on  bills  of  exchange,  or 
promissory  notes,  &;c  5  for  bringing  money  into  court,  if  it  exceed 
Jive  pounds  ;^  to  plead  several  matters,  in  certain  cases  which  will 
be  mentioned  in  a  subseq^uent  chapter  ;^  for  a  concilium  on  demur-^ 
rer,*^  special  verdict,*  or  writ  of  error;™  or  for  a  special  jury  •"  Of 
these,  as  well  as  of  the  siJk-har  or  treasury  rules,  copies  should  be 
duly  served. 

All  rules  moved  in  court,  are  denominated  specicd  rules ;  and  they 
are  either  absolute  in  the  first  instance,  or  only  nisi,  to  shew  cause. 
These  rules  may  be  considered,  as  they  arise,  and  succeed  one 
another,  in  the  course  of  the  suit  In  the  King's  Bench,  special 
.rules  absolute  in  the  first  instance,  are  for  a  certiorari,  to  remove 
tbe  record  of  a  judgment  from  an  inferior  court,®  or  transcript  of  a 
record  from  the  courts  in  Wales,  or  counties  paZa^me;**  to  enter  up 
judgment  in  term  time,  on  a  warrant  of  attorney,  above  ten  and 
under  twenty  years  old  ;P  for  the  copyhold  tenants  of  a  manor  to 
inspect  and  take  copies  of  court  rolls  ;*i  for  a  mandamus,  to  examine 
witnesses  in  India,  on  statute  13  Geo.  III.  c.  63.  i)  44.*^  or  for  the 
allowance  of  a  writ  of  error  coram  nobis.'  In  the  Common  Pleas, 
they  are  for  *leave  to  enter  up  judgment  on  a  warrant  of  [*493] 
attorney,  above  ten  and  under  twenty  years  old  ;^  to  have  a  good 
jury,  on  the  execution  of  an  inquiry;^  for  judgment  for  the  plain- 

*  Potf^  Chapter  XXXYI.    Appendix,  be  above  twenty  yean  old,  and  then  it  is 

Chap.  XXXVI.  §  21.  a  rule  niai,  1  Chit.  Rep.  618,  in  notis.  In 

«  jPoatf  Chap.  XX.  the  Common  Pleas,  if  the  warrant  of  at- 

'  Post,  Chap.  XXXVI.  tonicy  be  above  a  year  old,  leave  to  en- 

c  The  rale  for  this  purpose,  we  have  ter  judgement  may  be  given  by  a  aide-bar 

Been,  is  sometimes  only  a  side^bar  or  or  treasury  rule;  anie^  490.   but  if  the 

treasury  rule,  as  where  the  judgment  is  warrant  be  above  ten    years  old,  the 

above  sewn  and  under  ten  years   old.  court  must  be  moved  for  leave  to  enter 

.^Mfe,  490.    If  it  be  above /en  and  under  judgment.     If  the   warrant  be  under 

fiftem  yean  old,  the  rule,  as  stated  in  the  twenty  years  old,  the  rule  in  that  court  is 

text,  is  absolute  in  the  first  instance,  and  absolute  in  the  first  instance;  but  if  it  be 

may  be  drawn  up  on  a  motion  paper  above  twenty  yean  old,  it  is  a  rule  to 

ngned  by  counsel;  but  if  the  judgment  shew  cause.    Barnes,  47,  Cas.  Pr.  C.  P. 

be  above  Jif teen  yean  old,  there,  must  be  146.  and  see  Append.  Chap.  XLIII.  §  59. 

a  rule  to  shew  cause.     Past,  Chapter  <J  Post,  Chap.  XXIV.    If  the  rule  be 

Xnn.  moved  for  on  behalf  of  a  copyhold  tenant, 

>>  Post,  Chap.  XXVI.     Append.  Chap,  it  is  absolute  in  the  first  instance,  in  the 

XXVI.  §  2.  King's  Bench;  3  Dumfc  &  East,  141.  but 

i  Post,  Chap.  XXVllI.  otherwise  it  is  a  rule  nisi,    7  Durnf.  and 

k  Poat,  Chap.  XXXII.  East,  746.     In  the  Common  Pleas,  it  is 

»  Post,  Chap.  XXXVIL  always  a  rale  to  shew  cause.     2  Blac. 

-  Po^,  Chap.  XLIV.  Rep.  1061. 

»  Poet,  Chap.  XXXV.  '  Post,  Chap.  XXXV.    Append.  Chap. 

*»  JhUe,  402.  406.     Post,  Chap.  XLIV.  XXXV.  §  42. 

Append.  Chap.  XVI.  §  9.  •  Post,  Chap.  XLIV.     Append.  Chap. 

P  Poat,  Chap.  XXII.     In    the  King's  XLIV.  §  19. 

Bench,  ^e  rale  is  absolute  in  the  first  t  Post,  Chap.  XXII. 

iastaace^  unless  ^e  warrant  of  attorney  "  Post,  Chap.  XXUI. 
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tiff,  on  nul  iiel record;^  for  a  view  ;y'to  make  a  judge's  order,*  or 
order  of  nm  prtt^,'^   a  rule   of  court;  or  for  a  scire  facias  on  a 
judgment,  above  ten  and  under  twenty  years  old;^  and,  in  boib 
courts,  to  increase  issues  on  writs  of  distringas,  against  persons  hav- 
ing privilege  of  parliament  ;^  for  a  distringas  on  statute  51  Greo. 
III.  c.  124.  ^  2.  where  the  defendant  cannot  be  personally  served 
with  a  summons  or  attachment,  by  original  ;^  for  the  allowance  of 
bail;*'  for   leave  to   compound. penal   actions;'  for  judgment   oo 
demurrer,*^  or  writ  of  error  ;*^  that  the  verdict  be  entered  for,  or 
postea  delivered  to  the  prevailing  party,  on  a  special  verdict,^   or 
special  case  f  or  for  a  suggestion  on  iim  Welch  judicature  act,  to 
entitle  the  defendant  to  a  judgment  of  nonsuit;^  And  after  a  rale 
of  reference  to  the  master  or  prothonotaries,  either  party  may  move 
for  their  report  thereon.     In  some  of  the  preceding  cases^  the  rale 
may  be  drawn  up  on  a  judge's  order  in  vacation,  on  producing  a 
motion  paper  signed  by  a  counsel  or  serjeant :  as  for  the  master  or 
prothonotaries    to  compute  principal  and  interest  on  bills  of  ex-, 
change,  or  promissory  notes,^  be. ;  to  bring  money  into  court, 
change  the  venue,  or  plead  several  matters  ;  for  a  special  jury,  or 
view ;  to  have  a  good  jury,  on  the  execution  of  an  inquiry,  or  to 
make  a  submission  to  arbitration  a  rule  of  court.*^ 

Special  rules  nisi,  or  to  shew  cause,  are  moved  for,  in  both 
courts,  on  behalf  of  the  plaintiff  or  defendant.  On  behalf  of  the 
plaintiff,  they  are,  in  the  King's  Bench,  to  discharge  the  rule  for  a 
special  jury  ^^  or  for  a  scire  facias,  to  revive  a  judgment  above  J^ 
teen  years  old  :®  In  the  Common  Pleas,  for  a  scire  facias  to  revive 
a  judgment,  above  twenty  years  old  ;p  and,  in  both  courts,  for  the 
sale  of  issues,  on  a  writ  of  distringas  ;'^  to  amend  the  writ,*^  or  return; 
that  the  money  deposited  witli  the  sheriff,  and  paid  into  court, 
[*494]  under  *statute  43  Geo.  III.  c.  46.  (^  2.  may  be  paid  over  to 
the  plaintiff;^  to  set  aside  a  judgment  of  nonpros,  for  irregularity  ;^ 
for  leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above 
twenty  years  old  ;^  to  refer  it  to  the  master  or  prothonotaries,  in 
term  time,  to  compute  principal  and  interest  on  bills  of  exchange,  or 
promissory  notes,''  he. ;  for  the  execution  of  a  writ  of  inquiry  be- 
fore the  chief  justice,y  or  a  judge  at  nisipriusff  for  the  defendant 

'Po9^,  Chap.  XXXIII.  Append,  chap.        ^  Post,  Chap.  XL.  6  Dumf.  &  East, 

xxxiii.  §r,8.  501,  c^.  J 

y  Ante,  491.  f  cj  l  Ante,  491. 

•  Post,  Chap.  XX.  m  5  Bam.  &  Aid.  2X7. 

•  Post,  Chap.  XXXyi.  »  Post,  Chap,  XXXV. 
•>  Post,  Chap.  XLIII.    Append.  Chap.        »  Ante,  492,  fg.J 

XLIII.  §  59.  p  Post,  Chap.  JJJI, 

e  ArUe,  lOr.  116.  q  Ante,  107. 

d  Ante,  110,  &c.  r  ^nte^  125. 160. 

•  ArUe,  278.    The  motion  is  to  justify  •  Ante,  226,  7. 
bail,  but  the  rule  is  fop  the  allowance  » Ante,  464. 

of  it.  u  Ante,  492.  CpO  Post*  Chap.  XXD. 

t  Post,  Chap.  XXII.  X  Post,  Chap.  XXIU.  Append.  Chap. 

«  Post,  Chap.  XXXII.  XXXUI.  §  31. 

k  Post^  Chap.  XLIV.  7  Post,  Chap.  XXUI.  Append.  Chap, 

i  Post,  Chap.  XXXVn.  XXUI.  %  54, 
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to  produce  a  deed  in  his  possession,  and  give  a  copy  thereof  to  the 
plaintiff,  when  entitled  to  inspect  it,  in  order  that  he  may  declare 
thereon  ;*  or  to  produce  the  same  before  the  Commissioners  of  the 
Stamp  office,  to  be  stamped,*  or  to  the  plaintiff's  attorney,  in  order 
that  be  may.  ascertain  the  names  of  lh6  witnesses,  so  as  to  suhpcma 
them  f*  to  discbarge  the  f^ile  for  changing  the  venue,  for  irregu- 
larity ;*  for  a  trial  at  bar,^  or  in  an  adjoiuing  county  f  to  set  aside 
a  nonsuit,  verdict,  or  inquisition,  and  have  a  new  trial,^  or  inquiry  ;b 
to  enter  judgment  for  the  plaintiff,  non  obsiatUe  veredicto^  that  the 
plaintiff  may  be  allowed  bis  costs  of  suit,  in  an  action  on  a  judg- 
ment;^ to  enter  up  judgment,  and  take  out  execution,  after  verdict 
against  one  -of  several  defendants,  where  the  rest  have  agreed  to  be 
bound  by  it  ;^  or  to  take  out  execution,  pending  a  writ  of  error.' 

On  behalf  of  the  defendant^  rules  to  shew  cause  are,  in  the  King's 
Bench,  to  consolidate  actions  f^  in  the  Common  Pleas,  to  declare 
peremptorily y^  to  change  the  venue,^  to  plead  several  matters, 
except  in  certain  cases  ;p  or  for  the  copyhold  tenants  of  a  manor  to 
inspect  and  take  copies  of  court  rolls ;^  and,  in  both  courts,  they 
are  to  reverse  *an  outlawry ;'  to  quash  the  writ  ;■  to  set  aside  [*495] 
proceedings,  for  irregularit/in  the  process,^  or  notice  to  appear,^  or 
in  the  delivery,  filing,  or  notice  of  declaration,'  or  notice  of  trial  or 
inquiry;*  and  if  the  defendant  be  in  custody,  to  discharge  him  on 
filing  common  bail,  or  entering  a  common  appearance ;  or  if  be  has 
given  bail  to  the  sheriff,  that  the  bail  bond  may  be  delivered  up  to 
be  cancelled  ;^  that  the  money  deposited  with  the  sheriff,  and  paid 
into  court,  under  the  statue  43  Geo.  III.  c.  46.  ^  2.  may  be  repaid 
to  the  defendant,  or  his  bail,  on  putting  in  and  perfecting  bail  to  the 
action  ;^  to  set  aside  proceedings  on  the  bail  bond,^  or  against  the 
sheriff,  for  irregularity,*  or  to  stay  them  upon  terms  ;^  for  time  to 
plead,  under  special  circumstances ;®  to  stay  proceedings,  where  the 

»  2  Chit.'  Rep.  229.   231.     1  Taunt        "»  Pof/,   Chap.  XXV.  Append.  Chap. 

386.  and  see  4  Taunt.  666. 1  Moore,  465.  XXV.  §  6. 
8  Taunt.  131.     2  Moore,  513.  fa. J  S.        »  Ante,  426. 

C.  3  Moore,   671.  1  Bred.  &  Bine.  318.         «>  Post,   Chap.  XXV.  Append.   Chap. 

S.  C.  but  see  6  Taunt.  283.  /(l  302. 1  XXV.  §  4. 

Marsh.  610.  S.  C.  8  Taunt.  131.2  Moore,  -      p  Poet,  Chap.  XXVIH.  Append.  Chap. 

513,  &c.  KXVni.  §  9^ 

>  Cooke  r.  Stocks,  M.  36  Geo.  III.  K.B.        i  jinte,  492.  fq.J 
4  Taunt.  157,  5  Moore,  71.  and  see  1        r  jSnie^  136^  &c. 
Bing.  161.  •  Jinte,  159,  60. 166. 

^  2  Chit.  Rep.  230.  and  see  2  Campb.        ^Jlnte,  159,  60.  Post,  Chap.  XXI. 
95.  «.  "  4nie,  167. 

c  Post,  Chap.  XXV.  »  Post,  Chap.  XXI. 

*  Poet,  Chap.  XXXIV.  Append.  Chap.        t  Jnte,  226,  7. 
XXXIV.  §  1.  «  >^nte,  301,  &c. 

•  Poet,  Chap.  XXXIV.  »  Ante,  316,  &c. 

'Poet,  Chapter  XXXVIII.     Append.        *>  Id.  ibid.  And  note,  one  motion  may 

Chap.  XXXVUI.  §  1 .  be  made  in  the  original  action,  to  stay  all 

S  Poet,  Chap.  XXIII.  the  proceedings  on  the  bail  bond  given 

^  Poet,  Chap.  XXXVm.  in  that  action ;  and  one  rule  in  such  case 

■  Poet,  Chap.  XL.  and  see  stat.  43  Geo.  seems  to  be  sufficient  NiekUn  v.  Profit, 

in.  c.  46.  §  4.  Same  v*  Taylor,  and  Same  v,  Birley,  H.  - 

kPort,  Chap.XLI.  37  Geo.  lU.  K.  B.  3  Bos.  &  Pol.  118. 

»  Post,  Chap.  XUV.  C.  P.  and  see  ante,  304,  5. 

«.4n^,475,  6. 
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debt  sued  for  appears  to  be  under  forty  shillings,*'  or  the  action  is 
brought  or  conducted  on  bad  or  defective  grounds,*'  contrary  to 
good  faith,**  or  without  proper  authority  f  or  that  they  may  be 
stayedj  pending  a  writ  of  error,*'  until  security  be  given  for  pay* 
ment  of  costs,*'  or  the  costs  are  paid  of  a  former  action  for  the  same 
cause;*'  to  set  aside  an  interlocutory  jiidginent,  for  irregularity  J* 
or,  if  regular,  on  an  affidavit  of  merits;*^  to  strike  out  superflaovu 
or  unnecessary  counts  f  to  withdraw  the  general  issue,  and  plead  it 
de  novOf  with  a  notice  of  set  oflf,^  or  upon  bringing  money  into 
court  ;s  to  add  or  withdraw  special  pleas  ^  to  amend  the  plead- 
ings;' for  judgment  as  in  case  of  a  nonsuit;''  to  put  off  a  trial,  for 
the  absence  of  a  material  witness,'  or  consent  to  his  being  exam^ 
ined  on  interrogatories,"^  or,  in  the  Common  Pleas,  to  a  commVs* 
Sion  for  that  purpose  f^  to  set  aside  a  verdict  or  inquisition,  and 
that  there  may  be  a  new  trial**  or  inquiry,  or  (after  a  poiat 
[^496]  reserved,)  that  a  nonsuit  may  be  entered;**  in  arrest  of 
judgment  ;P  for  the  plaintiff  to  bring  the  postea  into  court,  and  file 
tlie  plea  roll,  so  that  the  defendant  may  enter  a  suggestion,  to  enti-- 
tie  him  to  costs,  on  the  court  of  conscience  acts  ;*>  for  a  suggestioo, 
after  nonsuit  or  verdict,  to  entitle  him  t(f  double  or  treble  costs,'  &c«; 
that  he  may  be  allowed  his  costs  of  suit,  where  the  plaintiff  does  not 
recover  the  sum  for  which  he  was  arrested,  and  had  not  any  rea* 
sonable  cause  for  arresting  him  to  that  amount ;'  for  the  discbarge 
of  an  insolvent  debtor,  under  the  statute  48  Geo.  III.  c.  123;*  or  to 
set  aside  an  execution  for  irregularity,  and  discharge  tbe  defendant 
out  of  custody,  or  restore  to  him  the  money  levied.** 

The  defendanf  b]so^  as  well  as  the  plaintiff,  may  move  for  leave 
to  inspect  and  take  copies  of  books,  he.  or  have  them  produced  at 
the  trial  ;^  for  a  trial  at  bar,^  or  in  an  adjoining  county;*  to  set 
aside  an  award,*  or  judge's  order  ;^  for  a  repleader,®  or  venire 
facias  de  novo  ;*^  for  the  master  or  prothonotanes  to  review  their 
taxation;*'  or  to  enter  up  judgment,  nunc  pro  iunc.^ 

Rules,  it  has  been  said,  are  not  records  ;  bat  only  rememiranceSy 
not  entered  on  the  rolls  of  the  court.^    A  rule  or  order  drawn  op 

d  Post,  Chap.  XXI.  Chap.  XXXVIIL  §  1,  2. 

•  Post,  Chap.  XXIU.  '       V  Ppat,  Chapter  XXXVm.   Append. 
'  Post,  Chap.  XXV.  Chap.  XXXVIH.  §  3.  4. 
EPastpChsip,  XXVm.  In  these  and        "iPast,  Chap.   XL.     Append.  Chap. 

the  two  following^  cases^  though  an  ap-  XL.  §  2,  3.  and  see  8  East,  28. 
plication  may,  under    spe9ial  cipcnm-        ^  Pritchard v.  Peacoek^l^,  35.  Geo.  BL 

stances,  be  made  to  the  court,  yet  it  is  K.  B. 

more  usual  to  proceed  by  summons  and        •  Stat.  43  Geo.  HI.  c.  46.  §  3. 
order,  before  a  judge.  *  7  Taunt.  37.  467. 

»»  Post,  Chap.  XXVin.  «  Post,  Chap.  XU. 

»  Poat,  Chap.  XXX.  Append.  Chap.        »  Post,  Chap.  XXfV. 
XXX.  §  7,  8.  y  Post,    Chap.    XXXfV.     Appendix, 

k  Post,   Chap.    XXXIV.     Appendix,  Chap.  XXXIV.  §  1. 
Chap.  XXXIV.  §  15.  ^Post,  Chap.  XXXTV. 

*  Post,  Chap.  XXXIV.  •  Post,  Chap.  XXXVI. 
»  Jtnte,  491.  fb.J  Post,  Chap.  XXXV.        «>  Post,  Chap.  XX. 

Append.  Chap.  XXXV.  §  30, 31.  «  Post,  Chap.  XXXVHL 

>  Post,  Chap.  XXXV.  Append.  Chap.  ^  Post,  Chap.  XXXIX. 

XXXV.  §  33.  e  Posf^  Chap.  XL. 

^Po8t,  Chap.  XXXVm.    Appendix,  '  1  Wils.  40.  2  Bam.  &  Aid.  61. 
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by  an  officer  of  a,  coart  of  justice,  and  purporting  to  be  the  rule  or 
order  of  the  court,  is  so  considered,  until  amended  or  set  aside.s 
And  if  a  rule  of  court  be  produced  under  the  hand  of  the  proper 
officer,  there  is  no  need  to  prove  it  to  be  a  true  copy,  because  it  is 
an  original.'^  But  the  allegations  in  a  rule  of  ^vurt,  do  not  prove 
the  facts  alleged.^  Every  rule  or  order,  made  or  given  in  or  by 
any  of  the  courts  of  law  at  Westminster,  which  shall  be  issued  or 
delivered  out  by  the  clerk  of  the  rules  or  other  officer,  to  the  party 
obtaining  it,  the  entry  of  every  such  rule  or  order  in  the  book  kept 
by  the  clerk  of  the  rules  or  other  officer  for  that  purpose,  whether 
written  on  one.  or  more  sheets  or  leaves,  and  the  copy  of  every  such 
rule  or  order,  is  subject  to  the  stamp  duty  of  half  a  crown,  by  the 
general  stamp  act8> 

*A motion  is  sometimes  preceded  by  s^  notice;^  and  is  in  [^491} 
general  accompanied  with  an  affidavit,  or  affidavits,  of  the  facts  neces- 
sary to  support  it*  In  the  King's  Bench,  notice  of  motion  is  necessary 
in  the  case  of  an  information,  or  to  quash  a  conviction."^  And  in 
other  cases,  though  seldom  necessary,  it  is  frequently  given;  in 
order  that  the  rule  nisi  may  operate  as  a  stay  of  proceedings ;  or  to 
save  time  and  expense,  by  affording  the  adverse  party  an  opportu- 
nity of  showing  cause  in  the  first  instance,,  or  by  inducing  the 
court  to  disallow  the  costs  of  proceedings  had  after  notice,  and 
before  the  motion.  The  statute  14  Geo.  IL  c.  17.  requires  notice 
of  motion  for  judgment  as  in  case  of  a  nonsuit ;  but,  in  the  King's 
Bench,  the  rule  to  shew  cause  is  considered  a  sufficient  notice  of 
itself;^  though  it  is  otherwise  in  the  Common  Pleas:^  And,  in  the 
latter  court,  a  rule  nisi  is  no  stay  of  proceedings^,  unless  notice  of 
motion  be  given,  and  an  affidavit  thereof  filed,  except  in  the  case  of 
rules  for  new  trials,  or  in  arrest  of  judgment.  In  the  Exchequer, 
when  a  party  gives  notice  of  an  intended  motion,  and  no  one  appears 
on  the  appointed  day  to  make  it,  the  court  will  not  give  the  other 

Earty,  who  has  attended  for  the  purpose  of  opposing  it,  the  costs  of 
is  attendance,  if  one  notice  only  has  been  given.?  Such  attend- 
ances, however,  have  been  taken  into  consideration,  when  motions, 
of  which  several  notices  had  been  given,  have  been  at  length 
brought  on ;  and  the  court  have,  in  certain  cases,  after  the  motions 
have  been  disposed  of,  exercised  a  discretionary  power,  in  giving 
directions  respecting  the  costs.? 

Affidavits  are  in  general  sworn  in  court,  or  before  a  judge  or 
baron  o(  the  court,  where  the  action  is  brought;  or  before  a  com- 
missioner authorized  to  take  affidavits,  by  virtue  of  the  statute  29 
Car,  IL  c.  5.  ;*»  or,  if  made  for  the  purpose  of  holding  the  defend- 
ant to  special  bail,  they  may  be  sworn  before  the  officer  who  issues 

111  ■■  I  ^rf— ■ 

K  3  Brod.  &  Biog.  188.     6  Moore,  501.  >  Append.  Chap.  XfX.  §  1,  &c. 

S-  C.  bot  see  3  Barn.  &  Cres.  45.3  Dowl.  "  Hex,  v.  Johnson^  M.  22  Geo.  UI.  K.B. 

&  Ryl.  237.  S.  C.  in  error.  »  Lofft,  265. 

"» 1  JLd.  Baym.  745.  and  see  1  Campb.  •  1  H.  Blac.   527.     Append.  Chapter 

102.                           i  6  Taunt.  19.  XXXIV.  §  13.  and  see  2  Taunt.  48. 

k  48  Geo.  III.  c.  149.   Sehed.  Part.  II.  .p  9  Price,  14. 

§  III.  55  Geo.  III.  c.  184.  Seh^  Part  II.  <i  For  the  form  of  the  jurat  in  these 

%  III.  cases,  see  Append.  Chap.  XIX.  %  1I>  &c. 
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the  process,  or  his  deputy ;'  or,  to  prove  the  service  of  comaoa 
process,  before  the  clerk  of  the  commoa  bails,  or  filacer,  by  the 
statute  12  Geo.  I.  c«  29.  And,  by  a  late  rule,'  ^'  oo  person  shall  be 
appointed  a  commissioner  to  take  affidavits  in  the  court  of  King's 
Bench,  who  practf^es  as  a  xronveyancer,  unless  he  be  also  an  attor- 
ney; and  that  no  appointment  shall  in  future  take  place,  without 
an  affidavit  that  the  party  is  not.  practising  as  a  conveyancer,  or,  if 
he  be  a  conveyancer,  that  he  is  also  an  attorney,  and  lias  taken  out 
his  certificate  for  the  current  year;''  which  rule  was  extended,  by  a 
subsequent  one,  to  attomies  and  solicitors  duly  enrolled,  and  prac- 
tising in  any  of  the  courts  of  Great  Sessions  in  fVales,  or  in  either 
of  the  counties  palatine  of  Chester,  Lancaster,  gr  Durham.^ 

[^498]  Affidavits  may  be  considered  with  reference  to  thw 
title,  contents,  jurat,  stamp,  and  filing,  &c. :  The  title  also  may  be 
considered,  as  it  respects  the  court,  or  the  names  of  the  parties. 
All  affidavits  should  regularly  be  entitled  in  the  court  where  they 
are  made,  or  intended  to  be  used ;  and  in  the  King's  Bench,  we 
have  seen,*^  if  they  be  not  so  entitled,  but  only  subscribed  with  the 
words,  ^'  By  the  Court,^'  at  the  bottom  of  the  jurat,  they  are  not 
sufficient  to  entitle  the  party  to  read  them  ;  nor  can  they  be  read, 
if  sworn  before  a  commissioner,  without  stating  him  to  be  a  commis- 
sioner of  this  court,  unless  they  are  so  entitled"^.  They^ro^  must  also 
contain  the  day  on  which,)"  and  place  where,  the  affidavit  is  sworn  :* 
And,  in  the  Common  Pleas,  a  rule  nm  was  discharged,  because  the 
affidavit  oo  which  it  was  obtained,  was  not  entitled  in  any  conri, 
although  it  appeared  from  the  jurat,  that  it  was  sworn  before  one 
of  the  judges  of  this  court.'  But,  affidavits  sworn  before  a  jndgeof 
the  court  of  King's  Bench,  though  not  entitled  therein,  may,  it 
seems,  be  read.** 

When  a  cause  is  depending  in  either  court,  the  affidavits  should 
regularly  be  entitled  with  the  <^hristian  and  surnames  of  all  the  par- 
ties,^ and  the  character  in  which  they  sue,  or  are  sued,^  which  must 
also  be  inserted  in  the  title  of  affidavits,  produced  to  shew  cause 
against  any  rule :®  And  an  ambiguity  in  the  title,  such  as  stilingthe 
plaintiff*  "  assignee,"  without  saying  of  whom,  or  giving  any  farther 
explanation,  is  fatal.^  But  where  common  process  is  sued  out 
against  A.  and  several  other  defendants,  in  the  Common  Pleas,  if 
the  latter  be  not  brought  into  court,  the  affidavit  to  set  aside  the 
proceedings  may  be  entitled  in  a  cause  between  the  plaintiff  and  •J. 

r  Jinte^  185, 6.  201, 2.  Append.  Chap.  »  13  East,  189. 

X.  §  1.  0  2  Salk.  461.  2  Durnf.  &  East,  644.  R. 

■  R.  H.  3  &  4  Geo.  IV.  K.  B.    1  Bam.  M.  38  Geo.  lU.  K.  B.  T  Durnf.  &  East, 

&  Crea.  288.  2  Dowl.  &  Ryl.  488.  454.  8.  Taunt  647.  2  Moore,  722.  S.  C. 

*R.  £.  4  Geo.  IV.  K.  B.    1  Barn.  &  IChit  Rep.  727,  8.  and  see  1  Smith  B. 

Ores.  656.    2  Dowl.  &  Ryl.  870.  457.  2  Smith  R.  394. 1  Bos.  &  Pal.  3d. 

"  jSnie,  202.  Append.  Chap.  Xn.  §  4.  227.  3  Price,  199.  but  see  5  Taunt  333. 

'  13  East,  189.  but  see  7  Durnf.  and  1  Marsh.  70.  S.  C. 

East,  451.  d  3  Taunt  377. 

f  1  Chit  Rep.  228.  e  7  Durnf.  Sc  East,  661.    1  Chit  Rep. 

'  3  Maule  &  Sel.  493.  and  see  1  Chit.  727,  8. 

Rep.  495.  f  3  Taunt  377.  1  Chit  Rep,  728.  m 

*  1  Bos.  &  Pul.  271.  noHs. 
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only :'  And  in  an  action  not  bailable,  against  two,  one  defendant 
may,  before  declaration,  well  entitle  his  affidavits  in  a  cause  of  .4. 
against  £.,  who  is  sued  with  C^  Whenjio  cause  is  depending,  as 
in  the  case  of  affidavits  to  hold  to  bail,  it  is  a  rule  in  the  King's 
Bench,  that  such  affidavits  be  not  entitled  in  any  cause,  nor  read  if 
filed  :*  And  in  the  *Comnion  Pleas,  we  have  seen,*'  if  an  [*499] 
affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad ;  and  the 
defendant  may  be  discharged,  on  entering  a  common  appearance. 
Tb«  affidavits  on  a  motion  for  leave  to  file  a  criminal  information, 
in  the  King's  Bench,  ought  not  to  be  entitled ;  and  if  they  are,  can- 
not be  read  :  >  The  affidavits  produced  on  shewiflg  cause  may,'  or 
may  not"^  be  entitled :  But  all  affidavits  made  after  the  rule  is  abso-  - 
lute,  must  be  entitled.*^  So,  where  a  submission  to  an  award  is 
made  a  rule  of  court  under  the  statute,  there  being  no  action,  the 
affidavits  on  which  to  apply  for  an  attachment,  for  disobeying  the 
award,  need  not  be  entitled  in  any  cause;  but  the  affidavits  in 
answer  must.**  In  entering  up  judgment  on  an  old  warrant  of  attor- 
ney, the  affidavit  may  be  properly  entitled  in  a  cause  :?  And,  in 
moving  to  stay  proceedings  on  a  bail  bond,  the  affidavit  on  which 
the  meition  is  madej  is  to  be  entitled  in  the  original  action,  and  not 
in  the  actions  against  the  bail.*^  Motions  and  affidavits  for  attach- 
ments in  civil  suits  are,  we  have  seen,'  in  the  King's  Bench,  pro- 
'  ceedings  on  the  plea  side  of  the  court,  until  the  attachments  are 
granted,  and  are  to  be  entitled  with  the  names  of  the  parties ;'  but 
as  soon  as  the  attachments  are  granted,  the  proceedings  are  on  the' 
croum  side,  and  from  that  time  the  king  is  to  be  named  as  the  prose- 
cutor: And  motions  and  affidavits  for  attachments  are  entitled  in 
like  manner,  in  the  Common  Pleas,*  and  Exchetjuer.  On  moving 
for  a  rule  nisit  for  a  certiorari^  it  is  irregular  to  entitle  the  affidavits 
in  any  cause ;  and  if  they  are  entitled,  they  cannot  be  read."f 

In  point  of  ybrm,  affidavits  begin  with  stating  the  names,  and 
places  of  abode,  of  the  persons  by  whom  they  are  made  :  And  in 
the  King's  Bench  it  is  a  rule,*  that  ''the  addition  of  every  person 
making  the  affidavit,  should  be  inserted  therein ;"  but  there  is  no 
such  rule  in  the  Common  Pleas :  and,  in  the  latter  court,  it  is  not 
necessary  that  an  affidavit,  made  by  the  defendant  in  the  cause, 
stating  his  name  and  place  of  abode,  and  stiling  him  defendant^ 
should  also  contain  the  addition  of  his  degree.^    The  affidavits 

c  6  Taunt  5.  1  l^farsh.  403.  S.  C  and        o  3  Dumf.  &  East,  601. 
aec  6  Taunt.  286.  but  see  1  Chit  Rep.        p  1  Barn.  &  Aid.  567.  Id.  568.  feu  J 
727, 8.  fa, J  aemb,  cmtra,  «J  -4«/c,  •326.   but  see  2  Chit  Rep. 

^  6  Taunt.  286.  109.  1  Bing.  142. 

« R.  T.  37  Geo.  III.  K.  B.  7  Dumf.  &        r  jinle,  487.  fa. J 
East,  454.  Jinie,  202,  "3  Durnf.  &  East,  253.  7  Dumf.  & 

ft  Anie^  202.  East,  439.  528. 12  East,  165. 

» 1  Str.  704.  Andr.  313.  »  2  Bos.  &  Pul.  517.  ff^J 

■  6  Dumf.  &  East,  60.  and  see  11  East,        «  1  Barn.  &  Cres.  267. 
457.  «  R.  M.  15  Car.  U.  K.  B.  Mte^  178. 

•  6  Dumf.  &  East,  642.  y  6  Taunt  73. 

t  The  afBdavits  on  a  motion  made  in  a  cause  removed  to  the  K.  B.  by  writ  of 
error,  must  be  entitled  in  the  cause  in  error,  and  not  in  the  original  cause.  4  Barn, 
O  Ores,  862. 
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should  contain  a  full  statement  of  the  circumstances  necessary  to 
support  the  application;^  and  the  rather,  as  it  is  a  rule  not  to 
receive  supplementary  affidavits,  on  shewing  cause,  without  leave 
of  the  court  :*  But  there  is  said  to  be  a  diversity  between  affidavits 

E*500]  which  contain  new  matter,  and  siich  as  *tend  only  to  coo* 
irm  what  wa's  alleged  and  sworn  when  the  rule  was  made ;  in  the 
latter  case,  it  seems  they  may  be  read,  but  not  in  the  former.^  Cle- 
rical errors,  and  mistakes  in  spelling,  are  not  considered  a  sufficient 
ground  for  rejecting  an  affidavit,  when  the  meaning  is  dear/  And 
when  notice  of  motion  has  been  given,  it  should  be  sworn  that  it 
was  duly  served/ 

By  the  general  practice  of  all  th^  courts,  affidavits  sworn  before 
the  attorney  or  solicitor  in  the  cause,  cannot  be  read.^  And  this 
practice  extends  to  affidavits  taken  before  attornies,  as  commission- 
ers, in  causes  wherein  they  are  concerned  for  the  parties  on  whose 
behalf  such  affidavits  are  made,  except  where  they  are  made  for  the 
purpose  of  holding  the  defendant  to  special  bail,^  or  entering  ao 
appearance  in  the  Common  Pleas :^  And  that  court  will  discharge, 
with  costs,  a  rule  obtained  by  a  party  on  affidavits,  which  are  swora 
before  his  own  attorney  in  the  cause.^  But  this  rule  does  not  extend 
to  the  attorney's  clerk ;  and  therefore  an  affidavit  may  be  taken 
before  the  clerk  of  the  attorney  in  the  cause,  if  such  clerk  be  em- 
powered to  take  affidavits.^  So,  in  the  Common  Pleas,  if  the  agent 
in  town  be  the  attorney  on  record,  it  is  no  objection  to  an  affidavit 
of  the  party,  that  it  is  sworn  before  his  own  attorney  in  the  country.^ 
In  the  King's  Bench  and  Exchequer,  it  is  a  rule,  that  ^^  where  an 
affidavit  is  made  before  a  commissioner,  by  a  person  who  from  his 
signature  appears  to  heilliteraiey  the  commissioner  taking  the  affida- 
vit shall  certify,  or  state  inthey«ra^,  that  it  was  read  in  his  presence, 
to  the  party  making  the  same,  who  seemed  perfectly  to  understand 
it,  and  wrote  his  signature  in  the  presence  of  the  commissioner.''*  It 
is  also  a  rule  in  these  courts,  that  "  upon,  every  affidavit  sworn  in 
court,  or  before  any  judge  or  commissioner  thereof,  and  made  by 
two  or  more  deponents,  the  names  of  the  several  persons  making 
such  affidavit,  shall  be  written  in  the  jurat  f^  and  that  no  affidavit 
be  read  or  made  use  of,  in  an}'  matter  depending  in  either  o(^  these 
courts,  in  i\ie  jurat  of  which  there  shall  be  any  interlineation  or  era- 
[*501]  sure.""  The  same  practice  obtains  in  *the  court  of  Com- 
mon Pleas.     And,  in  that  court,  if  the  mouth  be  omitted  in  the 


■  For  the  forms  of  affidavits  in  particu-  ^  8  Taunt.  74. 

lar  cases,  see  1   Chit.  Uep,  102.  Ca.J  '  8  Durnf.  &  East,  638, 

316.  321.  3  Barn.  &  Aid.  582.  k  5  Taunt.  89.  and  see  8  Taunt.  435. 

*  Post,  501,  2.  506.  I  R.  E.  31  Geo.  III.  K.  B.  4  Durnf.  & 
^  2  Salk.  461.  East,  284.  R.H.  40  Geo.lll.  &  T.  1  Geo. 
«  1  Chit.  Rep.  562.  IV.  Excheq.  Man.  Ex.  Append  224.  8 
«»  Append.  Chap.  XIX.  §  10.  Price,  501.  504..     Append.  Chap.  XIX. 

•  3  Durnf.  &  East,  403.  K.  B.  3  Moore,  §  14.  and  see  1  Chit«  Rep.  660.  t»  naiu. 
325.  C.  P.  Wightw.  62.  1  Price,  116.  6  2  Chit.  Rep.  92. 

Price,  230.  9  Price,  478.  Excheq.  3  Atk.  »  Append.  Chap.  XtX.  %  16. 

813.  1  Rose,  145.  Chan.  »  R.  M.  37  Geo.  lU.  K.  B.  7  Durnf.  & 

t  R.  E.  15  Geo.  IL  reg.  2  K.  B.  R.  E.  East,  82.  R.  T.  1   Geo.  IV.  Excheq.  8 

13  Geo.  n.  C.  P.  Mnte,  180.  Price,  501.  but  an  erasure  otxr  the/unrf 

c  R.  £.  13  Geo.  U.  C.  P.  does  not  vitiate  it.  2  Chit.  Rep.  19. 
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jwrai  of  the  affidavit,  it  is  defective,  and  cannot  be  amended.®  In 
the  Exchequer,  it  must  appear  by  the  jurat  of  every  affidavit,  that 
it  has  been  sworn  by  all  the  deponents  ;P  but  it  is  not  necessary,  as 
ID  the  other  courts,  that  they  should  be  severally  named  in  the  jtim^, 
as  having  been  sworn.'i  When  there  is  a  defect  in  the  juraiy  of  an 
affidavit,  on  which  a  motion  is  made,  it  cannot  be  used,  nor  will 
time  be  given,  except  in  cases  of  bail/ 

By  the  general  stamp  acts,'  "  every  affidavit,  to  be  filed  read  or 
used  in  any  of  the  courts  of  l^w  or  equity  at  Westminster^  or  of  the 
Great  Sessions  in  Wales^  or  of  the  counties  palatine  of  Chester^ 
Lancaster  and*  Durham^  or  before  any  judge  or  master,  or  other 
officer  of  any  of  the  said  courts,  &c.  and  the  copy  of  every  such 
affidavit,  is  subject  to  the  stamp  duty  of  half  a  crpwn."  In  the 
construction  of  these  acts  it  is  holden,  that  an  affidavit  made  in  the 
same  cause,  and  relating  to  the  same  subject  matter,  only  requires 
one  stamp,  though  it  be  made  by  several  persons :  And  it  has  been 
determined,  in  the  King's  Bench,  that  an  affidavit  with  a  single 
stamp,  is  sufficient  to  found  several  rules,  on  a  quo  warranto  prose- 
cution.^ But  in  general,  an  affidavit  that  relates  to  several  causes, 
must  have  as  many  stamps  as  there  are  cases  to  which  it  applies:*' 
And,  in  the  Common  Pleas,  where  the  affidavits  in  ^ur  causes  were 
each  of  them  entitled  in  all  the  four,  but  there  was  only  one  stamp 
on  each  affidavit,  and  an  objection  was  taken  on  this  account,  the 
court  held  the  objection  fatal ;  but  allowed  the  counsel  to  amend, 
by  striking  out  three  of  the  names,  and  reswearing  the  affidavits  in 
the  fourth  cause,  which  made  them  good  affidavits  in  that  causeJ'  In 
like  manner,  two  separate  affidavits  require  separate  stamps,  though 
they  are  contained  on  the  same  paper.^^  And,  on  ^shewing  cause 
against  a  rule  which  has  been  previously  before  a  judge  at  cham- 
bers, the  same  affidavits  cannot  be  used,  unless  they  have  been 
restamped.' 

The  affidavit  should  be  made  before  the  rule  is  moved  for,'  and 
produced  in  court  at  the  time  of  making  the  motion.^  The  party 
therefore  moving  for  a  rule  cannot,  without  withdrawing  his  motion 
and  moving  it  again,  make  use  of  affidavits  filed  after  be  obtained 
*his  rule  nt5i>  But  though  affidavits  have  been  used,  and  a  [*502] 
motion  made  thereon,  they  may  be  again  referred  to,  in  support  of 
a  fresh  motion."^  When  an  affidavit  made  in  town  has  been  used, 
but  not  before,  it  should  be  filed  with  the  clerk  of  the  rules  in  the 
King's  Bench,  in  order  that  it  may  be  given  in  evidence,  if  neces- 
sary, on  an  indictment  for  perjury.^  ButcouH^ry  affidavits  must  be 
filed  sooner :  it  being  provided  by  the  statute  29  Car.  IL  c.  &. 

•  3  Moore,  236.  >  3  Taunt.  469. 

p  1  Price,  338.  t  1  Chit.  Rep.  452.  innotis. 

«»  2  Price,  1.  »  4  Moore,  413. 

'  2  Chit  Rep.  20.  •  3  Price,  259. 

■  48  Geo.  111.  c.  149.  Sched.  Partn.  %        »»  R.  H.  36  Geo.  HI.  K.  B.  and  see  3 

ni.  55  Geo.  m.  c.  184.  SehecL  Part  U.  §  Chit.  Rep.  218. 
m.  « 1  Chit.  Rep.  136,  ^a.J  and  see  7 

t  Mtx.  V,  MuUer,  T.  53  Geo.  in.  K.  B.  Price,  709. 
1  Chit.  Rep.  452.  tn  noHs.  '  2  Chit  Rep.  14. 

•  JU.  451.  and  see  2  Chit  Rep.  14.  •  7  Dumf.  Sc  East,  315. 


502 


OF  MOTIONS  AND  RULES,  itc. 


that  "  all  affidavits  sworn  before  the  commissioners  appointed  by 
virtge  of  that  act,  shall  be  filed  in  the  proper  office  of  the  court 
where  the  action  or  matter  is  depending,  and  then  read  :''  And  it 
is  a  rule  of  the  court  of  King's  Bench,^  that  **  all  such  affidavits 
be  brought  to  the  clerk  of  the  rules  of  this  court,  to  be  filed,  in  such 
convenient  time  that  copies  of  them  may  be  duly  made,  and  delivered 
to  the  party  filing  the  same."  In.  the  Cooomen  Pleas,  it  is  a  rule, 
that  '^  the  secondaries  shall  pot  file  any  affidavits,  taken  before  any 
person  that  is  not  commissioned  to  take  the  same  ;  and  that  no  affi- 
davit be  read  in  court,  before  the  same  is  filed."^  Affidavits  of  the 
execution  of  articles  of  clerkship,  and  service  under  them,  are  filed 
with  the  chief  clerk,  or  his  deputy,  in  the  King's,  Bench,. or  clerk  of 
the  warrants,  in  the  Common  Pleas  ;^  affidavits  to  hold  to  bail,  with 
the  officer  who  issues  the  process,  or  his  deputy  ;^  affidavits  of  the 
service  of  process,  with  the  clerk  of  the  common  bails,  or  JUacer^ 
affidavits  of  the  truth  of  pleas  in  abatement,  with  the  clerk  of  the 
papers,  or  prothonotaries  ;  and  affidavits  of  increased  costs,  with  the 
master,  or  prothonotary,^  who  taxes  them.  And  when  air  affidavit 
has  been  read  and  filed,  it  becomes  a  record  of  the  court,  and  can- 
not be  taken  ofi*  the  file.™  In  the  Exchequer,  it  is  a  rule,"*  that 
*^  all  affidavits,  to  be  used  on  any  special  application  to  the  court, 
be  filed  one  clear  day  before  the  application  is  made;  and  that 
where  a  notice  of  motion  is  necessary  to  be  given,  the  filing  of  any 
affidavit,  in  support  of  the  application,  be  also  mentioned  at  theioot 
of  the  notice,  to  enable  the  opposite  parties  to  obtain  a  copy  there- 
from*:"'^ But  this  rule  does  not  extend  to  the  filing  of  affidavits  of 
mere  service  of  notice  of  motion.''  It  is  also  a  rule  in  the  Exche- 
quer, that  no  office  copy  of  any  affidavit  filed  in  this  court,  be 
received  and  read,  unless  such  office  copy  ^hall  have  been  previoosly 
examined,  and  signed  by  the  attorney  or  clerk  in  court  making  the 
same,  or  his  accredited  agent.® 

In  the  King's  Bench,  an  attachment  for  non-payment  of  costs, 
and  against  the  sheriff  for  not  returning  the  writ  or  bringing  in  the 
body,  msiy  be  moV^d  for  the  last  day  of  term.^  And  where  the  role 
[*503]  to  *return  the  writ  expires  on  the  last  day  of  term,  the 
sheriff  is  attachable  in  the  King's  Bench,  at  the  rising  of  the  coort 
on  that  day,  if  no  return  be  made  before;  and  the  rule  for  the 
attachment  is  regular,  though  he  make  his  return  on  a  subsequent 
day  in  vacation,  before  he  is  actually  served  with  the  rule,  and 
though,  immediately  after  such  service,  he  tender  tbe  sum  levied, 
deducting  his  poundage.^  And  the  court,  we  have  seen,'  will  per- 
mit insolvents  to  be  brought  into  court  on  tbe  last  day  of  term, 
when  the  notices  expire  too  late  for  the  last  appointed  day.  But 
the  master's  report  cannot  be  moved  for  on  that  day,  without  pre- 
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vious  leave  of  the  court,  except  in  extraordinary  cases,  and  upon 
personal  service  of  the  notice  :*  And  a  motion  for  a  rule  to  answer 
the  matters  of  ah  affidavit  cannot  be  made,5  or  discussed,^  on  the 
last  day  of  term,  or  any  motion  which  would  operate  as  a  stay  of 
proceedings/  unless  it  appear  to  the  co^rt  that,  under  the  cir- 
cumstances, it  could  not  have  been  made  earlier  J  So  the  courts 
will  not,  on  the  last  day  of  term,  hear  a  motion  for  a.  rule  nisi  for 
an  attachment,*  or  to -set  aside  an.  award;*  nor  can  counsel  be 
beard  on  that  day,  to*  shew  cause  against  the  latter  rule,  but  the 
same  must  be  enlarged,  and  made  a  peremptory  for  the  next  ensu- 
ing term.^ 

The  last  day  of  term  is  said  not  to  be  a  day  for  side-bar  rules,  in 
the  King's  Bench  ;  though  it  seems  to  be  otherwise  in  the  Common 
Pleas :  and  in  the  King's  Bench,  if  the  party  was  entitled  to  such 
a  rule  before,  he  may  take  it  out  on  the  last  day  of  term,  dated  as 
of  the  preceding  day.^  A  prohibition  is  not  in  general  grantable 
the  last  day  of  term  :  but  a  rule  may  be  obtained  on  motion,  to  stay 
proceedings  till  the  ensuing  term;"^  and  in  one  instance  it  was 
granted  on  motion  the  last  day  of  term,  leave  having  been  obtained 
the  day  before,  to  move  it  then.^  A  rule  nisi  for  a  criminal  informa- 
tion against  a  magistrate  for  misconduct  in  the  execution  of  his 
office,  ought -in  general  to  be  moved  for  within  the  first  term  after 
the  supposed  offence  ;  and  it  may  be  granted  at  the  end  of  a  term, 
against  a  magistrate  for  mal-practices  during  the  term  :^  or,  where 
no  assizes  *have  intervened,  it  may  be  moved  for  in  the  second  [^504} 
term  :s  though  it  cannot  be  moved  for  so  late  in  that  term,  as  to 
preclude  the  magistrate  from  the  opportunity  of  shewing  cause 
against  it  the  same  term.^ 

In  the  Common  Pleas,  we  have  seen,^  that  upon  writs  of  distrin^ 

fas,  returnable  the  last  day  of  term,  the  plaintiff  might  formerly 
ave  moved,  at  the  rising  of  the  court,  to  increase  issues  on  the  alias 
or  pluries  distringas,  to  be  issued  in  case  of  non-appearance,  on  the 
following  day;  or  for  a  sale  of  the  issues,  to  pay  the  costs  of  the 
writs;  or,  when  a  rule  to  bring  in  the  body  expired  on  the  last  day 
of  term,  for  an  attachment  for  not  bringing  it  in,  to  be  issued  on  the ' 
following  day,  provided  bail  should  not  th^n  be  perfected,  or  the 
defendant  rendered  in  their  discharge.  But  in  that  court,  no  mo- 
tion for  an  attachment  can  be  made  on  the  last  day  of  term,  except 
for  non-payment  of  costs,  on  the  prothonotaries  allocatur,  or  against 
the  sheriff,^  for  not  returning  the  writ  or  bringing  in  the  body;  nor 
can  a  motion  be  made  on  that  day,  for  a  rule  nisi  to  change  the 
venue,  unless  the  declaration  was  delivered  so  late  in  the  term,  that 

•  1  BlacRep.  311.  Per  Cur.  T.  40  Geo.  «  Neitkton  r.  Crosby,  H.  38  Geo.  in. 
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the  defendant  bad  not  an  opportunity  of  making  it  earlier.*  S«, 
that  court  will  not  entertain  a  motion,  on  the  last  day  of  term,  for 
the  amendment  of  fines  or  recoveries,  or  any  of  the  proceedings 
therein,""  or  pn  any  subject  relating  thereto;''  nor  will  they  set 
aside  judgment,  if  the  defendant  could  have  applied  sooner  f  nor  a 
motion  in  arrest  of  judgment,  without  previous  notice  :p  And  Mr* 
Justice  Tunsden  used  to  cite  the  year  book  of  Edw,  IV.  and  say, 
they  were  to  hear  no  law  the  last  day  of  term.^ 

When  a  rule  nisi  is  moved  for,  the  party  called  upon,  may  either 
shew  cause  against  it  in  the  first  instance,  or  on  a  subsequent  day. 
In  the  former  case,  the  counsel  who  applied  for  the  rule,  has  a  right 
to  reply  in  support  of  it :'    In  the  latter,  the  rule  to  shew  cause  is 
drawn  up  for  a  particular  day  in  term,  appointed  by  the  clerk  of 
the  rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas, 
according  to  the  place  where  the  transaction  appears  to  have  hap- 
pened, upon  the  face  of  the  affidavits  on  which  the  rule  was  obtained, 
and  so'  as  to  allow  the  party  called  upon,  sufficient  time  to  answer 
[^505]  the  ^application :  If  in  town,  the  rule  in  the  King's  Bench  is 
usually  drawn  up  for  the ^bur^A  day,  exclusive  of  the  day  of  obtaia- 
ing  it;  if  in  the  country,  for  the  sixth  day  in  near,  or.  for  the  iaUk 
day  in  distant  counties,  unless  it  be  otherwise  ordered  by  the  court.* 
In  the  Common  Pleas,  when  the  motion  is  pretty  much  of  course, 
aqd  the  affidavits  short,  the  rule  in  ioum  causes,  is  generally  drawn 
up  to  shew  cause  on  the  next  day  but  one  after  the  motion  ;  but  if 
the  affidavits  are  long,  or  the  matter  arises  in  the  country^  the  rule 
is  commonly  drawn  up  to  shew  cause  in  about  a  week :  and,  pre* 
vious  to  the  day  of  shewing  cause,  the  rule  should  be  duly  served. 
The  service,  we  may  remember,  cannot  be  on  a  Sunday  :^  And,  in 
the  King's  Bench,  *'  no  rules,  orders,  or  notices,  in  any  cause  or 
matter  depending  in  that  court,  shall  be  served,  nor  any  proceed- 
ings or  pleadings  delivered   or  served,  later  than  ten  o'clock  at 
night ;  and  any  service  or  delivery  thereof  after  that  hoar  shaJJ  be 
null  and  void:"**  but  the  service  of  the  copy  of  a  writ  odatitatj  8cc. 
is  not  within  this  rule.*    In  the  Common  Pleas,  it  is  a  rule,  that, 
^'  all  declarations  and  pleadings   shall  be  delivered,  all   demands 
thereof  made,  and  all  notices  given,  before  nine  o'clock  in  the  even- 
ing :"^  which  rule  was  applied,  in  a  late  case,  to  a  notice  of  motion 
for  judgment  as  in  case  of  a  nonsuit :'  and,  in  the  latter  court,  the 
delivery  of  a  notice  sealed  up  in  ^  letter,  before  nine  o'clock  at 
night,  in  the  absence  of  the  attorney  to  whom  it  was  addressed,  was 
holden   to  be  no  service,  but  from  the  time  when  the  letter  was 
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opened.*    In  the  Exchequer  of  Pleas,  all  notices  must  be  given  and 
received  in  the  names  of  the  clerks  in  court.^ 

'  To  bring  a  party  into  contempt,  a  copy  of  the  rule  must  be  per-* 
tonally  served,  and  the  original  at  the  same  time  shewn  to  him.^ 
And  the  court  of  King's  Bench  will  not  grant  a  rule  to  dispense 
with'  personal  service  of  the  master's  allocatur  for  costs,  with  a  view 
to  an  attachment,  on  an  affidavit  that  ihe  defendant  keeps  out  of 
the  way,  to  avoid  being  served.^  In  other  cases,  the  same  degree 
of  strictness  is  not  required  in  the  service  of  the  rule  ;  but  it  is  suf- 
ficient to  leave  a  copy  of  it  with  the  person  representing  the  party, 
at  his  dwelling  house  or  place  of  abode :®  And,  in  tbe-King's  Bench, 
it  does  not  seem  ^to  be  necessary  to  shew  the  original  at  the  [^506] 
time  of  service;'  but,  in  the  Common  Pleas,  it  seems  that  in  ofder 
to  make  a  perfect  service  of  a  rule,  the  original  rule  must  be  sworn 
to  have  been  shown  to  the  party,  at  the  time  of  serving  the  copy.^ 
It  is  not  the  practice,  however,  to  serve  enlarged  rules;. because 
i)oth  parties  are  before  the  court  :^  And  where  the  party  appears,  it 
cures  all  irregularity  in  the  service  of  the  rule.^  When  a  rule  is 
obtained,  to  set  aside  proceedings  for  irregularity,  and  to  stay  pro- 
ceedings  in  the  mean  time^  the  proceedings  are  suspended  for  all  pur- 
poses, till  the  rule  is  discharged:^  Therefore,  where  the  plaintiff 
took  an  assignment  of  the  bail-bond,  pending  a  rule  to  shew  cause 
why  it  should  not  be  given  up  to  be  cancelled,  on  the  defendant's 
filing  common  bail,  the  court  of  King's  Bench  set  aside  the  assign- 
ment, as  having  been  made  too  soon.  But  if  the  court  direct  pro- 
ceedings to  be  set  aside  on  terms,  as  the  payment  of  costs,  &c.  the 
terms  are  considered  as  a  condition  precedent ;  and  till,  they  are 
performed,  the  proceedings  stand,  and  the  plaintiff  may  pursue 
them,  without  applying  to  the  court.' 

On  the  day  appointed  for  that  purpose,  the  counsel  for  the  party 
called  upon  by  the  rule,*^  or  his  counseh,  may  shew  cause  against 
it,  either  upon  or  without  an  affidavit,  as  circumstances  .require : 
And,  in  shewing  cause  against  a  rule,  the  party  must  be  prepared 
with  affidavits  in  support  of  his  whole  case ;  and  cannot,  after  shew- 
ing cause,  come  on  another  day  in  the  same  term,  with  better  affi- 
davits.**  It  is  also  necessary ,>  that  an  office  copy  should  be  taken  of 
the  rule^  before  cause  is  shewn,  and  o^the  affidavit  upon  which  it 
was  granted  f*  otherwise  counsel  cannot  be  heard :  And,  in  the 
King's  Bench,  when  a  special  time  is  limited  in  any  rule,  before 
which  any  affidavit  is  required  to  be  filed,  no  affidavit  filed  after 
that  time  dan  be  made  use  of  in  court,  or  before  the  master,  unless 
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it  appear  to  the  satisfaction  of  the  court,  that  the  filing  of>sncfa  affi- 
davit within  the  time  limited,  was  prevented  by  inevitable  accideatj' 
In  such  case,  a  motion  should  regularly  be  made,  on  the  day  Hoi- 
ited  by  the  rule,  that  the  affidavits  may  be  filed  nunc  pro  iuncA  But 
affidavits  which  ought  to  have  been  filed  a  week  before  the  term, 
may  be  read,  with  leave  of  the  court,  though  filed  ohly  three  days 
r*507]  before  the  day  of  shewing  cause  f  fAnd  when  no  particular 
time  is  prescribed  for  filing  the  affidavits,  they  n>ay  be  swoj-q  and 
filed  at  any^  time  before  shewing  cause,  though  after  the  day 
appointed  by  the  rule.'  Previous  to  shewing  cause,  it  is  usual  to 
deliver  over  the  .affidavit  to  the  counsel  for  the  rule,  who  has  a  right 
to  make  any  objection  arising  on  the  face  of  it;  and  if  a  doubt 
arite,  upon  the  statement  of  the  facts  contained  in  the  affidavit,  it  ii 
inspected  by  the  judges,  or  read  by  the  officer  of  the  court. 
If  cause  be  not  shown  on  the  day  appointed,  the  counsel  for  the 

f tarty  obtaining  the  rule^ay  move,  the  next  day,  to  make  it  abso- 
ute  ;^  which  is  done  as  a  matter  of  course,  if  no  cause  be  shewn,  on 
an  affidavit  of  service.  So,  in  the  Common  Pleas,  if  a  rule  be 
drawn  up  for  a  certain  day,  the  plaintifi*  has  till  the  last  moment  of 
that  day  to  shew  cause,  so  that  it  cannot  be  made  absolute  till  the 
next  day.^  And  in  the  Exchequer,  a  rule  to  shew  cause  cannot  be 
made  absolute,  till  the  next  day  after  that  on  which  cause  is  to  be 
shewn,  even  although  it  have  been  enlarged.^  But  the  matter  fie» 
quently  stands  over,  by  consent  of  parties,  or  for  the  accommo- 
dation of  counsel,  till  a  subsequent  day ;  when  .the  counsel  on  either 
side  may  bring  it  on^  by  moving  to  make  the  rule  absolute,  or  dis* 
charge  it :  though  if  not  brought  on  or  enlarged  during  the  same 
term,  it  is  of  no  efiect,  unless  revived,  as  it  may  be,  in  any  future 
term,  upon  being  served  anew,  and  motion  made  to  revive  it:  This 
is  sometimes  done,  to  save  the  expense  of  new  affidavits,  and  obviate 
the  objection  of  its  being  a  second  attempt  after  the  first  was  aban- 
doned. And  if  a  rule  Tim  has  been  discharged,  in  consequence  of  a 
mistake  of  counsel,  in  stating  the  terms  of  the  affidavits  oa  which  it 
was  founded,  the  case  may  be  re-heard  in  a  subsequent  term.'  In 
the  Common  Pleas,  it  seems^that  cause  cannot  be  shewn  after  the 
day. appointed  by  the  rule;  but  the  party  called  upon  must  wait 
until  the  other  party  move  to  make  it  absolute,  unless  notice  of 
shewing  cause  on  a  difierent  day  be  previously  given.* 

When  the  counsel  for  the  party  obtaining  the  rule  is  not  ready  to 
support  it,  he  may  move  io  enlarge  the  rule  till  a  future  day,  in  the 
same  or  the  next  term ;  which  is  pretty  much  of  course,  when  it  is  in 
his  own  delay ;  but  otherwise  the  courts  will  nbt  enlarge  the  ruk 
without  consent,  or  some  evident  necessity:  and  they  will  never 
enlarge  the  plaintiff'^s  rule,  when  it  would  have  the  efi*ect  of  con- 
tinuing the  defendant  in  custody.     In  like  manner,  when  the  coun- 
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sel  for  tlie  party  called  upon  by  the  role  is  not  prepared  to  shew 
canse  against  it,  he  may  apply  to  enlarge  the  rule  till  a  future  day; 
which  is  a  matter  of  right,  if  the  rule  was  not  served  in  time,  so  as 
to  give  the  *party  an  oppertuhity  of  answering  it  ;*  but  [*508] 
otherwise  the  courts  may  impose  upon  him  what  terms  they  think 
proper :  and  if  the  rule  be  enlarged  to  the  if ext  term,  they  commonly 
require  ^im  to  file  bis  affidavits  a  certain  number  of  days  before  the 
term,  so  as  to  give  the  adverse  party  an  opportunity  of  inspecting 
them ;  in  which  case,  however,  the  party  shewing  cause  need  not 
confine  himself  to  the  ^iginal  affi4avits,  but  is  at  liberty  to  read 
any  affidavits  made  since  the  term,  provided  they  were  filed  in  time.^ 
In  cases  p(  executions,  and  other  matters  reouiring  an  early  decision, 
the  courts,  towards  the  end  of  the  term,  ml  sometimes  enlarge  the 
rule  tin  a  day  io'  tmcation,  when  it  is  to  lit  brou^t  on  before  a 
judge  at  chambers.  But  rules  for  judgment  as  in  case  of  a  nonsuit 
in  country  causes,  should  be  applied  for  early  in  an  issuable  term^ 
ill  order  that  the  plaintiff  may  have  sufficient  time  to  shew  cause  in 
the  same  term ;  or  the  court  will  enlarge  the  rule  till  the  next 
term,  and  hot  permit  the  parties  to  discus^  it  at  chambers  :®  And  the 
court  will  not,  at  the  dose  of  the  term,  grant  a  rule  nm,  to  shew 
cause  at  chambers,  when  the  party  could  have  come  earlier.*^  In  the' 
Common  Pleas,  the  court  will  enlarge  no  rule  for  shewing  cause, 
unless  notice  be  given  of  motion  to  enlarge  such  rule,  and  affidavit 
made  of  such  notice:*'  And  in  that  court,  if  a  rule  be  enlarged,  it 
may  be  made  absolute  at  any  time  on  the  last  day  to  which  it  is 
enlarged/ 

On  shewing  cause  against  the  rule,,  the  courts  either  make  it 
absolute,  or  discharge-  it ;  and  that,  either  with,  or  without  the  costs 
of  the  application,  or  such  costs  are  directed  to^abide  the  event  of 
the  suit«if  When  the  proceedings  are  regular,  and  the  application 
is  made  to  the  favour  and  indulgence  of  the  cdifrts,  the  rule  to  shew 
cause  is  eommonly  made  absolute,  on  payment  of  costs  by  the  party 
applying;  but  when  the  proceedings  are  irregular,  it  is  in  general 
nnade  absolute,  with  costs  to  be  paid  by  the  opposite  party ,^  unless 
the  rule  be  opposed  in  the  first  instance  :^  And  when  a  rule  for  set* 
ting  aside  th^  proceedings  is  drawn  up  with  costs,  (as  is  commonly 
the  case,)  if  it  be  made  absolute  generally,  the  party  obtaining  it  is 
entitled,  by  the  terms  of  the  rule,  to  the  payment  of  costs,  which 
the  master  or  prothonotaries  will  tax ;  and  if  they  are  not  paid  on 
demand,  the  courts  on  motion  will  grant  an  attachment.  But  if  a 
rule  nisi  ^be  granted  for -setting  aside  proceedings  for  irre-  [*509] 
gularity,  without  saying'  with  costs,  and  this  rule  be  afterwards 
made  absolute,  no  cause  being  shown,  it  must  be  made  absolute  in 
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the  terms  in  which  it  was  moved,  without  adding  co§ts>  And 
though  the  rule  be  ^rawn  up  with  costs,  yet  the  courts  will  some^ 
times,  though  rarely,  make  it  absolute  without  costs,'  in  -which  case 
each  party  pays  his  own ;  ti^r  they  will  direct  the  costs  to  abide  the 
event  of  the  suit,  in  which  case  the  party  ultimately  tucceeding  is 
entitled  to  them :  And  whenever  a  rule  is  draififr  up  with  costs,  and 
the  courts  do  not  mean  th^  party  should  have  theoi^  they  will  men-  • 
tion  it. 

If,  upon  shewing  cause,  it  appear  that  there  was»no  ground  or 
foundation  for  the  rule,  the  courts  will  discharge  it,  •with  costs  to  be 
paid  by  the  party  applying;  and  it  is  a  general  rule,  in  the  King's 
Bench,  that  in  all  cases  wh^e  a  rule  is  obtained  to  she#  cause  why 
proceedings  should  not  be  set  aside  for  irregularity  with  costs,  and 
such  rule  is  afterwardi  discharged  generally,"  without  any  special 
direction  upon  the  matter  of  costs,  it  is  understood  to  be  discharged 
with  costls,  and  the  lai^r  rule  must  be  drawn  up  accordingly.*^  Bat 
if  there  was  any  ground  for  the  rule,  apd  it  is  not  drawn  up  with 
costs,  the  courts  will  in  general  discli/srge/ it  without  costs  ;'^  or  they 
will  sometimes  order  the  costs  lo  abide  the  event  of  the  suit:  And 
where  nothing  is  said  about  costs  in  the  rule,  or  by  the  courts  on 
making  it  absolute,  or  discharging  it,  they  are  considered  as  costs 
in  the  cause,  and  must  be  paid  to  the  party  ultimately  succeeding, 
if  the  rule  be  made  before  judgment;''  but  if  it  be  not  made  till 
afterwards,  they  depend  entirely  on  the  rule  ;  and  if  nothing  be  said 
therein  concerning  them,  each  party  will  have  to  pay  his  own  costs. 
If  a  party  obtain  a  rule  to  shew  cause,  requiring  two  things  with 
costs,  although  he  be  clearly  enti'tled  to  one,  yet  if  he  fail  as  to  the 
other,  he  sh^U  not  have  costs ;  for  the  adverse  party  was  under  the 
necessity  of  cqnrfi^  into  court  to  resist  the  latter. 

In  the  King^s  Bench,  particular  days  are  appointed  for  ceitaia 
business ;  as  Tuesday  and  Friday^  which  are  called  paper  day%  for 
going  through  the  paper  of  causes,  wherein  concihumt  have  heen 
moved  for,  on  the^Zea  side,  and  Wednesday  and  Saturday,  for  trass- 
acting  business  on  the  crovm  side.  All  motions  or  rules  in  matters 
of  length  or  consequence,  are  appointed  for  certain  days,  and 
[*5i0]  called  on  first  :p  And  special  cases  from  the  assizes  sboald 
regularly  be  set  down  for  argument,  within  the  first ybur  days  of  the 
following  term.*i  But  no  esiuse  can  he  set  down  for  argument  on 
the  first  paper  day,  or  on  the  four  last  days  of  business  in  term : 
Yet  upon  the  day  which  would  otherwise  be  the  last  paper  day, 
common  things  may  be  set  down,  unless  jt  be  the  last  day  of  term. 

^  Per  Cur.  H.  37"  Geo.  IIL  K.  B.  and  4  Per  LordlCenyoni^in  Cutler  v. PowB- 

see  1  Chit.  Rep.  398.  fa. J  H.  35  Geo.  lU.  K.' B.  LordMmsJIeld 

^Stebbingv.  Hunt,  1  Chit.  Rep.  384,  wished  to  relax  this^  which  ia  the  old 

5.  innotia.    Id.  397.  399.  rule;  but  on  consideration,  the  court  of 

»  R.  M.  37  Geo.  III.  K.  B.    7  Dumf.  &  Kin^s  Bench,  in  the  above  case,  thought 

East,  83.    4  East,  313.    1  Chit  Rep.  it  right  to  adhere  to  it :  And  in  U.  38 

136.  399.  499.  Geo.  111.  this  rule  not  having  beea  ob- 

■  1  Chit.  Rep.  399.  in  noiia.  served,  the  court  directed  it  to  be  per^ 

*»  Id.  559.  cmptory  in  future. 

pPref.  to  Bur.  V. 


OF  MOTIONS  AND  RULES,  &c.  SIO 

Special  causes  are  to  be  entered  for  argameDt  with  the  clerk  of  the 
papers,  at  least /o«r  days  exclusive  before  the  day  of  argument  f  of 
which  notice  should  be  forthwith  given  to  the  attorney  or  agent  on 
the  other  side :  an^  all  such  causes  must  be  argued  in  the  order  they 
are  entered,  a«d  not  adjourned  to  any  future  day,  by  consent  or 
otherwise;  unless  the  court  shall  for  reasonable  cause,  verified  by 
affidavit,  upon  afiplication  made  by  either  of  the  parties,  their 
attorney  or  agent,  at  least  two  days  before  the  day  of  argument, 
otherwise  order.*  The  paper  books  in  causes  -entered  with  the 
clerk  of  the  papers  for  argument  on  Tuesday^  must  be  delivered  to 
the  chief  justice  and  the  rest  of  the  judges,  on  the  Saturday  preced- 
ing ;  an^  those  entered  for  argument  on  Friday,  must  be  so  deliv- 
ered on  the  Ttfetfc^ay  preceding/ 

In  the  Common  Pleas,  if  a  special  case  be  made  at  nisi  prius,  it 
may  be  set  down  for  argument,  in  the  court  book  or  paper  kept  by 
the  secdodaries,  within  the  first  ybtir  days  of  the  4erm,'as  a  matter  of 
course ;  but  it  cannot  be  set  down  afterwards,  without  a  special 
application  to  the  court :  And  it  is  a  rule  in  that  court,  that  no 
cause  be  put  in  the  book  to  be  argued,  after  the  last  day  of  argu* 
ments,  unless  the  court  be  thereupon  moved,  and  shall  order  it." 
Also,  by  a  late  rule  of  the  same  pourt,^  "  all  special  ai^uments  on 
demurrers,  and  other  special  arguments,  are  to  be  heard  on  the  day 
next  before  the  sitting  day  at  nisi  prius  in  Middlesex,  «nd  the  day 
next  after  the  sitting  day  at  nisi  prius  in  London,  and  on  no  other 
days:"  and  no  argument  is  allowed  on  the  four  Jirsi,  or  four  last 
days  of  the  term.^  All  special  cases  for  argument  must  in  this 
court  be  set  down  with  the  secondaries,  four  days  exclusive  before 
the  day  of  argument;  which  is  done  on  producing  the  case,  signed 
by  a  Serjeant  on  ^each  side,  with  a  motion  paper  for  a  con-  [*511] 
eilttm;  and  the  rule  is  drawn  up,  and  cause  set  down  at  the  same 
time*  Demurrers  are  set  down  In  like  mannef,  on  producing  the 
entry  on  the  roll ;  and  such  as  are  not  intended  to  be  argued  may 
be  set  down  of  course,  for  any  day  except  the  four  first  and  four  last 
days  of  term ;  but  if  there  be  not ^bur  days  between  the  day  of  set- 
ting them  down  and  the  day  pf  argument,  the  court  must  be  applied 
to  for  leave,  which  is  always  given,  if*  it  be  a  demurrer  merely  for 
delay,  and  not  intended  for  argument;  and  they  may  even  be  set 
down  for  the  last  day  of  term.'  The  paper  books  in  this  court  are 
required  to  be  delivered- to  the  lord  chief  justice,  and  the  other 
judges,  iv>o  days  (exclusive  of  the  day  of  such  delivery,)  before  the 
day  on  which  the  causes  shall  have  been  set  down  for  argument  ^ 
And,  in  both  courts,  the  exceptions  intended  to  be  insisted  upon  in 
argument,  should  be  marked  in  the  margin.**    In  the  Exchequer, 

'Sec  a  foraier  rule  of  E.  1658.  y  R.  T.  12  Geo.  I.  Ca,J  C.  P. 

«  R.  M.  30  Geo.  II.  K.  B.  1  But.  52.  '  Imp.  C.  P.  348.  352.  and  see  Barnes, 

•  H.  T.  40  G<io.  HI.  K.  B.  1  East,  131.  165.  2  Chit.  Rep.  372. 

■  R.  T.  12  Geo.  I.  C.  P.  *  R.  M.  49  Geo.  III.  C.  P.  1  Taunt.  412. 

»  R.  M.  47  Geo.  III.  C  P.  By  a  former  •»  R.  E.  2  Jae,  II..  revived  by  R.  H.  38 

rule,  they  were  to  be  heard  on  Mondays  Geo.  111.  K.  B.  and  see  R.  H.  48  Geo.  III. 

and  Thursdays  only.   R.  H.  42  Geo.  III.  C.  P.  1  Taunt.  203. 
C.  P.  3  Bos,  8c  Pul.  110. 
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the  court  formeHy  never  sat  on  the  plea  side  on  Mondays  and  Tkun* 
days^  because  on  those  days,  untit  the  late  act  of  parliameut,^  for 
enabling  the  Lord  Chief  Baron  for  the  time  b^ing  to  sit  alone  in 
equity,  the  whole  court  always  sat  in  the  Exchequer  chamber,  hear- 
ing causes  in  equity.^  Since  that  time,  Uie  three  puisne  BaroDs  sit 
reguharly  on  those  days,  as  well  for  the  dispatch  of  the  ordinary 
business  on  the  plea  side  of  the  court,  as  foi*  hearing  motions  in 
equity,  unconnected  with  causes  pending  before  the  Lord  Chief 
Baron.*^^  But  motions  in  causes  proceeding  to  a  hearing  before  the 
Lord  Chief  Baron,  can  only  be  made  before  liim,  when  siutug 
alone.® 

In  the  King's-  Bench,  all  rules  enlarged  till  the  next  term,^  and 
rules  for  new  trials  which  stand  over/rom  opie  term  to  another,^  art 
entered  in  the  peremptory  paper,  and  fixed  for  certain  days,  called 
peremptory  days;  and  must  be  heard  upon  the  respective  days  for 
which  they  are  made  peremptory,  unless  special  ground,  by  affida- 
vit or  otherwise^  be  shewn  to  the  court,  for  postponing  such  roles.^ 
And  for  enforcing  this  practice,  it  is  ordered,  that  '^  no  rules  io 
causes  entered  in  the  peremptory  paper  be  enlarged  daring  the 
term,  or  pat  off  from  the  appointed  day,  by  consent  of  coansel,  or 
the  attornies  concerned  therein,  without  previous  application  to, 
[*512]  and  special  leave  of  ^the  court. "^  In  the  Common  Pleas, 
enlarged  rules  are  set  down  in  the  peremptory  or  remanet  paper,  for 
each  of  the  first  ybur  days  of  the  term,  and  called  on  after  the  com- 
mon motions  are  disposed  of.  All  rules  for  new  trials,  which  stand 
over,  are  set  down  in  the  same  paper,  and  proceeded  in  at  the  plea- 
sure of  the  court :  And  such  matters  as  have  been  argued,  and  ia 
which  the  court  have  not  given  judgment,  are  likewise  set  down  m 
the  peremptory  paper. 

If  a  rule  be  drawn  up  wrong  by  mistake,  the  courts  will  order  it 
to  be  set  right;  or  If  made  absolute  or  discharged  by  surprise,  or 
in  consequence  of  a  mistake  of  counsel,  in  stating  the  terms  of  the 
affidavits  on  which  it  was  founded,*^  they  will  open  it.  But,  in  ibe 
King's  Bench,  if  any  cause  shall  have  been  moved  in  court,  in  the 
presence  of  the  counsel  of  both  parties,  and  the  court  shall  have 
thereupon  made  a  -rule  between  them,  the  same  shall  not  be  again 
moved  contrary  to  such  rule,  under  peril  of  an  attachment:'  And 
the  court  of  Common  Pleas  will' not  open  the  rule  for  an  attachment, 
on  the  mere  affidavit  of  the  party,  that  he  has  not  been  served ;  at 
least,  unless  he  shew  some  mistake  in  the  service."^  In  the  Exche- 
quer, if  the  court  open  a  rule,  made  absolute  on  the  usual  affidavit 
of  service,  to  give  the  party  an  opportunity  of  shewing  cause,  they 
will  not  hear  affidavits,  sworn  after  the  day  on  which  the  rale  had 
been  made  absolute.^ 


«  57  Geo.  in.  c.  60.  »»  R.  H.  36  Geo.  HI.  K.  B. 

d  9  Price,  15.  t  R.  E.  41  Geo.  111.  K.  B.  1  East,  496. 

«  Anie^  p.  •511,  n.  (5.)  ^  i  chit  Rep.  445.  JSMe^  SOT, 

«  Id.  ibid  and  see  4  Pnce,  309.  ^  R.  H.  3  Jac  L  K.  B.  and  see  2  Chit. 

f  R.  M.30  Geo.  11.  R.  H.  6  Geo.  HI.  Rep.  265. 

R.  H.  15  Geo.  HI.  R.  M.  17  Geo.  HI.  K.  » 1  New  Rep.  C.  P.  256.  and  see  5 

B.  Pref.  to  Bur.  V.  1  Bur.  9. 3  Bur.  1842.  Taunt  628. 

s  1  Smith  R.  198.  "  5  Price,  384.  AnU,  506. 
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'  In  bearing  motions,  the  course  formerly  observed  in  the  King's 
Bencb  was»  to  begin  every  day  with  the  mentor  counsel  within  the 
bar,  and  then  to  call  to  the  next  senior  in  ^rder,  and  so  on,  as  long 
as  it  was  convenient  tp  the  court  to  sit ;  and  to  proceed  again,  in  the 
same  manner,  upon  the  next  aind  every  subsequent  day,  although 
the  bar  had  not  been  half,  or  perhaps -a  quarter  gone  through,  upon 
any  one  of  the  former  days;  so  that  the  juniors  were  very  often 
obliged  to  attend  in- vain,  without  being  able  to  bring  on  their  mo- 
tions, for  many  successive  days.^  This  practice  bearing  bard  upon 
junior  counsel.  Lord  Mansfidd  introduced  a  different  rule,  which 
has  ever  since  been  adhered  to,  of  going  quite  through  .the  bar,  even 
to  the  youngest -coun&el,' before  he  would  begin  again  with  the 
uniors;  even  though  it  should  happc^n  tatake  up  two  or  more  days, 
before  all  the  motions  which  were  ready  at  the  bar  upon  the  first 
day,  could  be  heard.P  The  same  course  is  observed  in  the  Com- 
mon Pleas ;  where  they  begin  with  the  king's  senior  serjeant^  and 
go  regularly  through  the  bar,  before  they  begin  again.  In  the 
Exchequer,  the  ^court  will  not  allow  more  than  two  motions  [*513] 
to  be  made  successively  by  the  same  counsel,  till  they  have  gone 
through,  the  rest  t>f  the  bar.^ 

When  a. matter  comes  before  the  court  on  a  rule  to  shew  cause,  as 
on  a  motion  for  a  new  trial,'  in  arrest  of  judgment,  or,  in  the  King's 
Bench,  to  quash  an  order  of  sessions,  Sslc.  all  the  counsel  are  heard 
on  each. side;  the  counsel  who  shew  cause  first,  and  then  the  coun- 
sel on  the  other  side :  If  there  are  several  counsel,  the  senior  begins. 
When  a  matter  comes  before  the  court  on  a  rule  for  a  concilium,  as 
on  a  special  verdict  or  special  case,  demurrer,  writ  of  error,  or,  in 
the  King's  Bench,  on  a  motion  to  quash' a  conviction,  &4:.  one  coun- 
sel only  (commonly  theytmtor,)  is  heard  on  each  side:  And  where 
a  case  is  sent  out  of  Chancery,  for  the  opinion  of  the  court  of  Com- 
mon Pleas,  they  will  only  hear  one  counsel  for  each  separate  inter- 
est ;  though  the  parties  who  have  a  common  interest,  be  placed 
adversely  to  each  other  in  the  suit."  On  a  special  verdict  or' special 
case,  the  counsel  for  the  plaintiff  begins  first,^  or,  on  a  demurrer, 
writ  of  error,  or  motion  to  quash  a  conviction,  the  counsel  for  the 

•  1  Bur,  57.                     >  of  t^^e  court.    They  did  not,  however, 

p  M  58.                            '  mean  to  lay  down  a  rig^d  rule,  that  thev 

1 4  Price,  345.                '  would  hear  only  one  counsel  on  each 

'In  Hiiary  term  1823,  the  chief  jus-  side,  which  might  be  productive  of  in- 

tice  intimated  to  Uie  bar  of  the  court  of  convenience)  but  they  trusted  to  the 

King^s  Bench,  that  as  it  was  of  hig^h  im-  discretion  of  the  bar,  not  to  occupy  their 

portance  to  the  public,and  to  the  suitors  time,  by  g^oing  severally  through  the 

m  the  particular  causes  in  which  rules  whole  case,  where  it  was  not  absolutely 

mat  for  new  trials  had  been  g^nted,  that  necessaiy  to  the  interests  of  their  client, 

those  rules  should  be  disposed  of  during  A  similar  regulation  was  stated  to  have 

the  term,  or  so  soon  aAer  as  pos^ble,  been  made  before,  in  the  time  of  lord 

the  court  would  wish  to  hear  only  one  EUenborougk,  when  there  was  an  arrear 

counsel  on  each  side:    They  therefore  of  rules  for  new  trials ;  which  reg^ation 

requested,  that  thejumora  in  each  case,  had  for  some  time  been  rigidly  observ- 

WG^d  not  address  them,    after   their  ed,  but  it  was  understood  that  it  would 

senior  had  been  heard,  unless  they  felt  not  b^  permanent, 

that  he  had  omitted  some  important  fact,  •  2  Marsh.  413. 

or  some  material  argument,  which  ou^ht  <  Barnes,  155. 
to  have  been  presented  to  the  attention 
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party  objecting :  the  counsel  far  the  other  party  is  then  heard  in 
answer,  and  the  counsel  who  began  first,  replies.  When  the  defend- 
ant is  brought  up  for  judgment  in  the  King's  Bench,  after  trial  in  a 
criminal  case,  the  defendant's  affidavits  are  first  read,  and  then  the 
prosecutor's  affidavits  ;  after  which,  the  defendant's  counsel  are  first 
heard,  and  then  the  prosecutor's  counsel.  When  he  is  brought  np 
on  a  judgment  by  default,  the  prosecutor's  affidavits  are  first  read, 
and  then  the  defendant's  affidavits;  after  which  the  prosecutor's  conn* 
sel  are  first  heard,  apd  then  the  defendant's  counsel :  Wh^  there  are 
no  affidavits,  the  defendant's  counsel  always  begin.*  Upon  ao 
[*514]  appeal  to  the  sessions,  ^against  an  order  of  filiation,  the 
respondents  are  to  begin  by  supporting  their  order,  as  in  all  other 
cases/  In  the  King's  Bench,  when  counsel  has  had  his  brief  in  due 
time,  and  is  accidentally  or  inadvertently  absent  at  the  time  the 
common  paper  is  called  over,  the  court  will,  on  his  moving  for  that 
purpose,  allow  him  to  take  judgment  as  if  he  had  been  present' 
jSut  in  the  Exchequer^  if  counsel  on  either  side  appear  to  aif^e  a 
special  case,  on  the  day  appointed  by  the  rule  for  a  eonaJsicm,  and 
the  counsel  for  the  other  party  do  not  attend,  the  counsel  in  attend- 
ance will  be  heard,  and  the  court  will  give  judgment  in  the  absence 
of  the  other  counsel ;  and  they  will  not,  on  any  occasion,- permit 
tiie  case  to  be  opened  again,  for  the  purpose  of  giving  the  conosel 
who  may  have  been  absent,  an  opportunity  of -arguing  it:  the 
necessary  attendance  of  counsel  in  another  court,  not  being  con»- 
dered  to*be  a  sufficient  reason  for  their  being  absent  from  this  court, 
on  the  day  appointed  for  an  argument  here.'  > 

After  a  special  argument  on  a  eonciliumj  it  is  usual  for  the  courts 
to  call  upon  each  of  the  counsel  or  Serjeants  concerned,  to  make  a 
motion ;  which  is  called  moving  for  their  argument :  but  it  seems 
that  in  the  King's  Bench,  it  is  not  the  practice  to  call  upon  the 
counsel  to  move  for  their  argument  as  a  matter  of  course,  though  it 
is  said  to  be  otherwise  in  the  Common  Pleas.'  And  where  it 
was  moved,  in  the  latter  court,  for  leave  te  justify  bail,  after  two 
Serjeants  had  moved  for  their  arguments,  tlie  court  would  not  receive 
this  motion,  till  the  paper  was  gone  through.^  On  motions  for 
judgment  without  argument,  on  paper  days  in  the  King's  Bench, 
one  shilling  is  paid  for  each  motion,  by  the  counsel  making  it,  to 
the  box ;  which  is  called  box  money ^  or  high  bar  moneys  and  paid  by 
the  secondary  on  the  plea  side,  into  the  hands  of  the  clerk  of  the 
jttntor  judge,  in  order  to  be  by  him  paid  over  to  the  judges  of  the 
court  in  equal  shares,  to  be  disposed  of  by  them  for  such  charita- 
ble purposes  as  they  in  their  discretion  shall  think  proper.^  On  the 
last  day  of  term,  two  shillings  are  paid  in  that  court  for  the  first 
motion,  and  one  shilling  for  every  motion  afterwards.  In  the  Com- 
mon Pleas,  there  are  no  payments  of  this  nature :  but  on  entering 
satisfaction  on  the  roll,  it  is  usual  for  the  plaintifi*  to  pay  one  shil- 

«  R  M.  29  Geo.  in.  K.  B.  »  1  Wils.  76. 

» 12  East,  50.  .  b  Pr.  Reg.  265. 

y  2  Chit.  Kep.  402.  fa  J  «  R.  T.  32,  33   Geo.  IT.  K.  B.  2  Bur. 

«  9  Price,  53.  867. 
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liog  for  every  haodred  poands  recovered  to  the  secondary,  who 
pays  it  over  fo  the  junior  judge's  clerk,  by  whom  it  is  distributed 
among  the  prisoners  in  the  Fleet  Prison. 

A  petition' \s  usually  exhibited,  in  order  to  obtain  some  favor  or 
relief,  proceeding  from  the  courtH)r  a  judge,  &c.  without  calling 
upon  the  other  party  to  shew  cause  against  it  ;  as  for  prisoners  to 
have  day  rules  allowed  them  by  the  court  in  term-time;*^  or  to  be 
relieved  against  the  extortion  of  gaolers,®  &c.  or  discharged  from 
*imprisonment  und^r  the  Lords'  act  f  or  for.  paupers  to  be  [*515] 
admitted  to  sue  tn  f^ma  pauperis  f^  or  infants  to  sue  by  prochein 
amy,  or  defend  by  guardian^  tic.  In  the  case  of  prisoners,  the 
petition  is  exhibited  to  the  court ;  in  the  other  cases,  to  a  judge  at 
chambers  ;  or  it  may  be  exhibited  to  the  master  of  the  rolls y  for  an 
original  writ  to  be  issued,  after  a  writ  of  error  on  a  judgment  by 
default,'  or  for  amending  an  original  writ  ^^  to  the  lords  of  the  trea^ 
surtfj  for  the  plaintiff  to  obtain  money  levied  on  a  capias  utlagatum;^ 
to  the  attorney  general^  for  the  allowance  of  a  writ  of  error,  where 
the  king  is  concerned  :'^  or  to  the  house  of  lords j  for  the  plaintiff  in 
error  to  return  a  writ  of  certiorari  out  of  the  regular  course,*  or  to 
have  the  cause  appointed  for  a  short  day.** 

Analogous  to  the  proceedings  in  court,  by  motfon  and  ride^  is  the 
practice  by  suminona  and  order  at  a  judge's  chambers,  of  which 
something  hai^  been  already  said  in  a  preceding  chiipter.®    This 

Eractice  seems  to  have  arisen,  partly  from  the  overflowing  of  the 
usiness  of  the  courts  in  term-time,  and. partly  from  the  necessity  of 
certain  proceedings  being  had  in  vacation,  when  the  courts  are  not 
sitting :  And  although  extremely  burthensome  to  the  judges,  yet  it 
inanifestly  tends  to  the  advantage  of  the  suitor,  the  ease  of  the  prac- 
titioner, and  the  general  advancement  of  justice,  by  preventing  the 
expense,  trouble  and  delay,  wliich  would  ensue,  if  an  application  to 
the  courts  were  in  all  cases  necessary. 

It  was  formerly  a  rule,  that  *'no  alComey,  or  other  person, 
should  be  summoned  to  attend  any  justice  of  the  King's  Bench,  nor 
any  matters  be  transacted  before  such  justice  at  his  chambers,  or 
elsewhere  out  of  court,  during  the  sitting  «f  the  court  at  Westmin^ 
#^er."J^  But  this  rule  has  been  recently  discharged,  in  the  King's 
Beach  \^  and  it  is  now  the  practice  in  that  court,^  as  well  as  in  the 
Common  Pleas,"  for  one  ot  the  judges  to  attend  daily  at  chambers, 
during  term,  from  half  psrst  tAree  until  j£v6  o'clock.  Also,  by  a  late 
act  of  parliament,*  ^'  the  judges  of  the  courts  of  King's  Bench  and 
Common  Pleas,  and  barons  of  the  Exche(]^uer  at  Westminster^  and 

*  Jnie^  •379.  Append.  Chap.  XV.  S  47.        ■  Post,  Chap.  XUV. 

•  Jntt^  254,  5.  n  Id,  Append.  Chap.  XLIV.  %  115. 
« Mte^  381,  2.  &c.  Append.  Chap.  XV.        •  Chap.  XVIf.  p.  473,  &c. 

i  53.  p  R.  M.  11  Geo.  I.  K.  B.  and  see  R.  T. 

f  Jbite,  *112.  Append.  Chap.  rV.  %  9.  14  Car.  11.  K.  B.  R.  H.  17  Geo.  II.  C.  P. 

^Jlhte^  *114f  Append.  Chap.  IV.  S  11,  4  R.  M.  2  Geo.  IV.  K.  B.  5  Barn.  & 

12.  Aid.  217. 

» JMe^  •124.  Append.  Chap.  V.  §  27.  '5  Barn.  U  Aid.  217. 

k  Poatt  Chap.  XLIV.  Append.  Chap.  •  Notice,  M.  3  Geo.  IV.  C.  P. 

V.  ^30.  1 1  Geo.  IV.  c.  55,  %  5. 

■  JhUe^  157.  Append.  Chap.  VU.  %  25. 
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the  justices  of  Chester^  are  authorized,  during  their  respective  cir* 
[^516]  cuits  for  taking  *the  assizes,  to  grant  such  and  the  like  sum- 
inoDses,  and  make  such  and  the  like  orders,  in  Sili  actions  and  pro* 
secutions  depending  in  any  of  his  majesty's  courts  of  record  at 
Westminstery  in  which  the  issue,  M*  brought  to  trial,  would  be  to  be 
tried  upon  such  their .  respective  circuits,  as  if  such  justices  of  the 
courts  of  King's  Bench,  &;c.  were  respectively  judges  of  the  court 
in  which  such  actions  or  prosecutions  are  depending,  although 
such  respective  justices  of  the  courts  of  King's  Bench,  &c.  may  not 
be  judges  of  the  court  in  which  such  actions  or  prosecutions  are 
depending;  and  such  summonses  and  orders  shall  be  of  the  same 
force  and  effect,  as  if  such  justices  of  the  courts  of  King's  Bench, 
&c.  were  respactively  judges  of  the  courts  in  which  such  actions  or 
prosecutions  are  depending :  And,  for  the  purposes  of  this  act,  the 
counties  palatine  o(  Lancaster^  JDurhamj  and  Chester^  shall  be  taken 
to  be  counties  on  the  circuits  of  the  respective  justices  of  the  courts 
of  King's  Bench,  &cc." 

The  order  of  a  judge  is  sometimes  absolute  in  the  first  instance; 
as  to  hold  to  bail,  to  \:harge  a  person  in  custody  on  a  criminal 
account  with  a  civil  action,  or  to  docket  a  roll  after  the  lapse  of  a 
year,  inc.  And  where  a  rule  is  drawn  up  in  term  time,  as  a  matter 
of  course,  oi)  a  motix>n  paper  signed  by  counsel,  as  to  bring  money 
into  court,  to«.  change  the  venue,  to  plead  several  mattcfrs,  or  for  a 
special  jury,  or  view,  &;c.  a  judge's  order  may  be  had  in  the  first 
instance,  in  the  King's  Bench,  for  the  clerk  of  the  rules  to  draw  it 
up  in  vacation,  on  producing  a  motion  paper  so  signed.-  So,  in  the 
Common  Plea^  a  judge's  order  may  be  dbtained  in  the  first 
instance,  for  the  secondaries  to  draw  up  a  rule  in  vacnUion,  to  bring 
money  into  court,  or  for  a  special  jury,  on  producing  a  modon 
paper  signed  by  a  s^rjefint;  for  in  these  cases,  a  Serjeant's  hand 
would  be  sufficient  in  term  time  :  but  in  the^ther  cases,  of  chang- 
ing the  venue,  &c.  wfaere«n  .Efpplicatioa  must  be  made  to  the  court 
in  term,  a  summons  must  first  be  served  in  vacation,  for  tbe  secon- 
daries to  be  at  liberty  to  draw  up  the  rule.  An  order^  however,  is 
in  general  preceded  by  a  summofis,  for  the  attendance  of  the  attor- 
ney or  agent  of  the  opposite  party,  before  a  judge  at  chambers,  to 
shew  <^ause  against  it:  And  where  a  judge  has,  upon'  hearing  a 
party  on  summons,  refused  an  order,  an  appeal  can,  only  be  made  to 
the  court.^  In  some  cases,  a  judge's  6rder  is  drawn  up,  in  default 
of  appearance,  on  the  Jijrst  summons ;  as  for  a  supersedeas  to  dis- 
charge the  defendant  out  of  custody  in  the  King's  Beach,  for  not 
declaring  against  him  in  due  time :  but  in  general,  there  must  be 
three  summonses,  before  the  judge  will  make  an  order  for  non- 
[^517]  attendance.'  And  in  vacation,' *wheu  the  court  is  not  sit- 
ting, some  things  are  allowed  to  be  done  by  a  judge  at  chambers, 
which  in  term  time  must  be  moved  in  ,court;  as  to  enter  up  judg- 
ment on  a  warrant  of  attorney,  above  one  and  under  ten  years  old, 
or  to  refer  it  to  the  master,  or  pjpothonotary,  to  compute  principal 

«  5  Taunt.  850.  and  see  1  Chit.  Rep.        »  Ante,  •375. 
124.  232. 246.  fa.  J 
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and  interest  oti  bills  of- exchange^  or  promissory  notes,  Skc.  z^  In  the 
former  case,  the  order  is  granted  in  the  first  instance;  but  in  the 
latter,  it  is  preceded  by  a  summons.  A  Judge  at  chambers  will  not 
set  aside  an  execution,  or  other  act  of  the  court;  but  where  the  jus- 
tice of  the  case  requires  it,  he  will  stay  the  proceedings  thereon  in 
vacation,  to  giye  the  party  an  opportnnity  of  applying  to  the  court 
in  the  ensuing  term. 

The  order  obtained  upon  a  summons  is,  however,  subject  to  an 
appeal,  and  the  validity  of  it  may  be  impeached  two  ways ;  either  by 
moving  the  court  to  set  it  aside,*  or,  if  made  in  vacation,  by  apply- 
ing, in  the  next  term,  to  set  aside  the  proceedings  th&t  have  been 
liad  under  it.*  But  if  the  order  be  acquiesced  underj  it-is  as  valid  aa 
any  act  of  the  court  :^  And  in  the  King's  Bench,  a  judge's  order 
fof  a  prisoner's  discharge  under  the  Lorda'  act,  made  put  of  term, 
has  been  held  tp  be  final.®  Indeed,  if  it  become  necessary  to  en- 
force a  judge's  order  by  attachment,  or  other  act  of  the  court,  there 
must  be  a  previous  motion  to  make  it  a  rule  of  coqrt.^ 

The  summons  issued  by  a  judgef  of  any  of  the  courts  of  law  at 
Westminster^  h  subject  to  the  duty  of  one  shilling,  and  the  order 
made  or  given  by  a  judge  of  any  of  the  said  courts,  and  the  copy  of 
every  snch  order,  to  the  duty  of  half  a  crown,  by  the  general  stamp 
actsf  except  such  orders  and  summonses  as  shall  be  made  on  the 
application  of  any  prisoner  or  insolvent  debtor,  and  except  all  sum- 
monses and  orders  for  the  delivery  of  the  particulars  of  a  plaintiff*^ 
demand,  or  for  staying  proceedings  on  payment  of  debt  and  costs, 
and  all  summonses  and  orders  for  time  to  plead,  reply,  or  rejoin, 
after  the  first  order  for  that  purpose. 

f  Jnte,  •493.  ▼.  Hapir^  id,  63,  f  a. jj  Jinte,  389. 

'  1  Chit  Rep.  346.  .  M  Buiv  2569.  Per  Ld.  X/mpon,  in  Our^ 

•  4  Bur.  2569.  tis  v.  'Dnfhr,  E.  35  Geo.  IIT.  K.  B. 

*  1  Tmant  47.  •  48t3eo.  III.  c.  149.  SchetL  Part.  If. 
«  Dour.  68.  Webster  v.  Wilkinson,  H.     %  HI.  5^  Geo.  Ul.  c.  184.  Sehed.  Part  IL 

96  Geo.  III.  K.  B.  3  Moore,  64.  Jamsson    h  HI. 
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Of  MOTIONS  aHd  RULES,  peculiar  to  thu  ACTION  or 
EJEGTME^NT;  and  AFFIDAVITS  in  support  of    thim^ 

AND    OF    SUCH    MOTIONS    AND    RULES    AS    ARE    NOT   NEG£S- 
SABILT   CONNECTED   WITH    ANT    SUIT. 

t 

X  HEftE  nre  some  motions  and  rales  pecular  to  the  action  of 
Cftcimenif^  which,  from  their  frequency  and  importance,  reqoire 
particular  attention ;  such  as,  on  behalf  of  the  lessor  of  the  plaiutil^ 
fQr  judgment  against  the  casual  ejector,^  in  ordinary  cases,  or 
against  the  real  ejector,  on  a  vacant  possession,  in  the  King's  Bench ; 
that  service  of  the.  declaration  on  a  relation  or  servant,  &c.  maj 
be  deemed  good  service  f  or,  when  a  landlord  proceeds  on  the  sta- 
tute 1  Geo.  lY.  c.  87.  that  the  tenant  may  giye  such  undertaking,' 
and  enter  into  such  recognizance,  as  are  required  by  that  statute: 
On  behalf  of  the  tenant,  &c.  they  are  to  set  aside  a  judgment  against 
the  casual  ejector  for  irregularity,  or,  when  regular,  upon  an  affida- 
vit of  merits,  and  payment  of  costs ;  the  common  consent  fule  f  for 
the  landlord  to  be  admitted  to  defend,  with  or  without  the  teoani;' 
or  for  a  tenant  in  comn^oq,  joint-tenant,  or  coparcener,  to  ctmfeu 
lease  and  entry,,  and  also  ouster  of  the  nominal  plaintiff,  in  case  an 
actual  ouster  of  the  plaintiff's  lessor,  by  the  defendant,  shall  be 
proved  at  the  trial,  but  not  otherwise^  Of  these  therefore  in  their 
order ;  first  premising  a  few  general  observations,  on  the  nature 
and  foundation  of  the  remedy  bv  ejectment. 

The  action  of  ejectment  is  a  mixed  action,  by  which  a  lessee  for 
years,  when  ousted,  may  recover  his  term,  and  damages ;  it  is  real 
[^519]  in  respect  of  the  lands,  hut  personial  in  respect  of  the  dam- 
ages.^   This  being  a  possessory  remedy,  the  lessor  of  the  plaintiff 

>  For  the  history  of  this  action,  'for  &c.  and  for  the  practice  in  gvnerml,  3 

whom,  and  in  what  cases  it  lies,  and  in  Cromp.  2  Sel.  Pr.  Imp.  R.  B.  and  C.  P. 

what  not,  and  the  proceeding^  therein,  Burn's  K.  B.  Lee*s  Pr.  Diet.  &  2  Archb. 

see  the  Treatises  of  Gilbert^  Running-  tit.  Ejedmtnt, 

ton,  and  AdtUn»i   the  Abridernents  of  b  Append.  Chap.  XX.  §  31,  a^S. 

RolUt   JyJntfers,    Viner,  And  Bacon,  tit  «  Id.  §  27,  8. 

Ejedments  Comyn'a  Di^st,  same  title,  «  Id.  §  58. 

and  tit  Pleader,  2  Z.  3  Blac.  Con?.  199,  •  Id,  §  39,  &c. 

&c.  and  Buikr^e,  Eepinaue^e,  &  Sekopi^e  '  Id.  %  49,  &c. 

Nui  Prius,  tit  Ejectment.    For  the  ev».  s  itf.  §  46. 

dence  therein,  see  Peake's  Evid.  5  £d.  ^  Run.  Eject  2  Ed.  1. 
327,  &c.  and  to  PhU.  Eyid.  4  Ed.  169, 
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must  have  a  right  ofenti'y,  on  the  day  of  the  demise  f  and  therefore, 
an  ejectment  wilt  not  lie,  when  the  right  of  entry  is  taken  away,  as 
in  the  case  of  a  discontinuance  iiy  tenant  in  tail,^  or  descent  cast,^ 
»  or  by  the  statute  of  limitations."*  Jn  the  first  of  these  cases,  the 
only  remedy  is  by  a  writ  offormedon^  which,  by,  the  statute  of  limi- 
tations,"^ must  be  brought  within  lu^enty  years  next  after  the  right  of 
entry  accrued ;  and,  in  the  other  cases,  it  is  usual  to  proceed  by 
writ  of  right,  When  a  fine  has  been-  levied  with  proclamations,  an 
actunrl  entry  must  be  made  to  avoid  it,^  bdbre  the  ejectment  is 
brought ;  and  the  action  thereupon  must  be  commenced  within  a 
year,  and  prosecuted  with  effect,*  and  the  demise  laid  aHter  such 
entry.P  An  actoat  entry  is  alsb  necessary,  when  the  claimsKnt.pro- 
cee'ds  by  ejectment,  on  a  vacant  possession.^ 

The  motion  and  rule  for  judgment  against  the  casual  ejector,  are 
founded  on  an  affidavit  of  tlie  service  of  the  declaration  in  ejectment, 
and  notice  for  the  tenant  to«ippear,  and  be  made  defendant,  instead 
of  the  casual  ejector  f  and  also,  when  a  landlord  proceeds  on  the 
statute  1  Geo.  IV.  c.  87.  for  the  tenant  to  appear,  and  find  bail,  he, 
according  to  the  provisions  of  that  statute.*  In  treating  of  this 
motion  and  rule  therefore,  it  will  be  proper  to  consider,  first,  the 
declaration  in  ejectment;  secondly,  the  notice^  or  notices,  for  the 
tenant  to  appear,  be. ;  thirdly,  the  different  modes  of  serving  the 
declaration,  and  notices ;  fourthly,  the  affidavit  of  service ;  fifthly, 
the  motion  itself,  for  judgment  against  thje  casual  ejector;  and 
sitfhiy,  the  rule  for  such  judgment 

The  declaration  in  ejectment  is  considered  as  the  first  process  ;* 
anii should  regularly  be  entitled  of  the  term  in  which  it  is  delivered ; 
or  if,  as  is  usual,  it  be  delivered  in  vacsAion,  of  the  preceding  term : 
and  though  the  demise  be  laid  aAer  the  first  day  of  that  term,  yet 
the  defendant,  being  a  nominal  person  merely,  tannot  take  advan- 
♦tnge  of  the  objection  ;  and  if  the  tenant  appear,  and  apply  J*5203 
to  be  admitted  defendant,  instead  of  the  casual  ejector,  he  is  then 
bound,  by  the  consent  rule,  to  accept  a  declaration,  entitled  of  a 
subsequent  term,  which  obviates  the  objection.**  So,  if  the  declara- 
tioo  be  not  entitled  of  any  term,  the  omission  is  immaterial  f  and 
no  advatitage  can  be  taken  of  its  being  entitM  by  mistake  of  a 
wrong  term,  provided  the  tenant  has  sufficient  notice  given  him  to 
appear.3^ 

i  a.  44.  Ad.  Eject  2  Bd.  34.  13  East,  489.  8.  C.  and  see  7  Durnf.  snd 

*  Run.  Eject.  2  Ed.  44^  5,  &c.    Ad.  East,  727.                                  ,     «  «  . 
Eject.  2  Ed.  35,  8cc.   and  see  1  B*m.  8t  i  Ad.  Eject.  2  Ed.  Chap.  VI.  2  Set 
Cr^s.  238.  2  Dowl.  &  Ryl.  373.  8.  C.  Pr.  213.  216.  Pofi,  532,  3. 

« Run.  Eject.  2  td.  49,  &c.  Ad.  Eject.  '  Append.  Chap.  XX.  h  10. 

2  Ed.  41,  8ic.  '  Ja.  §  18,  19. 

■  21  /oe.  1.  c.  16.  Run.  Eject  2  Ed.  » 1   Str.  567,  Barnes,  186.  2  Cromp. 
54,  Sic.  Ad.  Eject.  2  Ed.  45,  &c.  and  tee  174.  Run.  Eject.  2  Ed.  177.  Ad.  Eject 

6  Moore,  542.  3  Brod.  &  Bin|r-    ^17.     2  E<jl.  206,  «  „^    «««    .^      .  ^ 

g.  C.  "  Kun.  Eject   2  Ed.   239,  40.    Ad. 

■  Run.  Eject  2  Ed.  224,  &c.  and  see    Eject.  2  Ed.  181,  2. 

Ad,   Eject  2  Ed.   Chap.  IV.  1   Wma.  z  Goi^ItUU  ex  Am,  Pnee  r,  ^dMk^H, 

Saund  319  ^  Q«o- '"-  ^'  ®-  ^d.  Eject.  2  Ed.  181. 

•  Bta.  4  and  5  Anne,  c.  16.  §  16,  r^  Chit  Rep.  172, 3.  but  tee  Barney 
9  2  Str.  1086.  WiUei,327.  Andr.  125.  186. 
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An  ejectment  being  a  local  action,  thf  venue  must  be  laid  to  tbe 
county  in  which  the  premises  are  situate.     And  the  form  of  the 
declaration  varies,  as  the  action  is  commenced  by  original  writ,*  or 
by  btU^    In  the  King's  Bench,  ejectmenu  we  now  most  uf«ally 
commenced  by  original  writ,*  to  prevent  the  delay  arising  from 
bringing  writs  of  error  Jo  the  Exchequer  chamber  j>»  but  they  may 
be  also,  and  are  sometimes  commenced  by  6tH.®    In  the  Commoo 
Pleas,  they  are  always  commenced  by  original  writ ;  and  in  the 
Exchequer  of  Pleas,  by  bill^    The  declaration  bjf  original,  io  the 
King's  Bench,  begins  by  stating  that  tlie  casual  ejector  was  ol^ocAerf 
to  answer,*  &tc.;  but  where  it  began  with  a  recital,  that  the  tenant 
was.  attached  to  answer,  &c.,  and  then  went  on  ^nd  used  the  name 
of  the  casual  ejecibt,  throughout  the  rest  of  the  declaration,  a  rale 
for  judgment  was  granted  against  the  latter :  The  learned  judge 
however,  who  granted  it,  suggested  to  the  counsel,  that,  it  might  be 
advisable  to  amend ;  for  .though,  if  the  tenant  did  not  appear,  this 
would  be  immaterial,  yet  if  he  did,  he  might  set  aside  the  proceed- 

The  declaWtion  in  ejectment  is  founded  on  one  or  more  demts^ 
real  or  supposed.  In  the  case  of  a  vacant  pacssession,  the  demise  is 
real  j  but  in  other  cases,  it  is  merely  fictitious,  and  the  decIaratioB 
supposes  that  the  claimant,  who  is  called  the  lessor  of  the  plaiotifi^ 
demised  the- premises  to  the  plaintiff,  who  is  a  mere  nominal  persop, 
for  a  certain  term  of  years ;  by  virtue  of  which  demise,  ihe  plaintif 
entered,  and  continued  in  possession,  till  ejected  by  the  defendaot, 
who  is  also  a  nominal  person,  and  called  the  casual  ejector.  The 
demise,  or  demises,  in  ejectment  must  be  laid  on  some  day  after,  or 
on  the  very  day,  ti)e  right  of  entry  accrued  ;S  and  it  is  usual  to  bj 
[^521]  them  as  far  ^back  as  possible^  with  a  view  to  the  recovery 
of  the  mesne  profits.^  When  an  entrj  is  necessary  to  avoid  a  fine, 
the  demise  must  be  laid  after  such  entry  ;■  «nd  if  the  ^ectment  he 
brought  on  a  proviso  of  re-entry  in  a  lease,  for  non-payment  of  reat 
within  a  limited  time^  the  demise  must  be  laid  after  that  time  has 

expired. 
When  several  personr^have  distinct  interests  in  the  premises,  diere 

should  be  several  demises  ;^  ^nd,  if  the  lessors  of  the  plaintiff  claim 

as  tenants  in  common/  there  should  be, a  separate  demise  by  eacli 

of  them.    The  rule  was  formerly  considered  to  be,  that  io  laying 

demises  in  ejectment,  tenants  in  common  must  sever,  joint-tenanu 

must  join,  and  coparceners  might  either  join  or  sever ."^    But  where 

the  tenant  had  paid  one  entire  rent  to  the*  clerk  of  several  trnstees 

of  a  charity,  appointed  at  different  times,  it  was  holden  that  proof 


■Append.  Chap.  XX.  §  T.  and  for  the        fl  Chit  Rep.   573.  a.  3  Chk. 

form  of  the  riieriff's  retom  thereto,  see  173,  4.  8.  C. 
iif.  §  8.  >  Bui.  I9i:  PrL  105. 2  Wik.  374. 

» Id.  §  15,  16.  ^  Bui.  Ni,  Pri.  87, 8. 

t>  Run.  Eject.  2  Ed.  335,  &c.  *  2  Str.  1086.  Willes,  337.  Andr.  ISS. 

«  Append.  Chap.  XX.  ^  15.  13  East,  489.  S.  C.  JMe,  519, 

•  li^  16.  ^  Append.  Chap.  XX.  §  1%  13. 

•  Jbtte,  43a  Append.  Chap.  X!X.  §  9.       >  ^  §  14. 
IHmj.  •v^Ba5t,61. 


IN  EJECTMENT.  {^1 

of  such  payment,  not  rebtitted  by  express  evidcDce  that  the  trustees 
were  entitled  as  tenants  in  com  moo  only,  would  support  an  eject- 
ment on  their  joint  demise."  Aod  where  the  lessors  of  the  plaintiff 
are  joint-tenants,. or  coparceners,  it  seems  they  may  either  join  in 
one  demise,  or  lay  several  demises,  at  their  election.**  In  the  King's 
Bench,  if  a  person  be  nam^  in  a. declaration  in  ejectment,  as  one 
of  the  lessors  of  the  plaintiff,  without  his  authority,  he  may  move 
the  court,  before  appearance^  to  hav^e  his  name  struck  out  of  the 
declaration:^  And  c,ven. a  verdict  in  ejectipent,  on  a  supposed 
demise  by  a  party,  without  his  authority,  has  Jbeen  set  aside,^  .But 
the  court  of  Common  Pleas  would  not,  at  the  instance  of  the  de- 
fendant in  ejectment,  interfere  against  a  plaintiff,  who.  had  laid  tk 
demise  by  the  assignees  of  a. bankrupt,  without  their  permission; 
they  having  given  up  the  property  to  the  bankrupt,  and  the  plain- 
tiff claiming  under  him.' 

When  there  are  several  demises  laid  on  the  same  day,  it  is  usual 
to  lay  only  one  entry  and  ouster ;'  but  otherwise  there  should  be  as 
many  entries  and  ousters,  as  there  are  demises.^  The  declaration 
in  ejectment  should  be  properly  stamped  :  and  the  statute  48  Geo. 
III.  c.  149..^  requiring  copies  of  declarations  to  be  written  in  the 
usual  and  accustomed  manner,  on  which  a  doty  of /oicr-peace  a 
sheet  is  imposed,  and  it  not  having  been  the  practice  to  write  such 
eopies  on  ^both.  sides  of  the  sumped  sheet  of  paper,  the  [*522] 
court  of  King's  Bench  held,  that  service  of  several  copies  of  decla- 
rations in  ejectment  so  written,  and  delivered  t6  differeut  tenants  in 
possession,  was  irri^gular.' 

-It  was  formerly  holden,  that  the  declaration  in  ejectment  could 
not  be  avMnded^  before  appearance;  and  afterwards,  the  rule  was, 
that  it  could  be  amended  in  yorm  only,  but  not  in  the  demise,^  or 
bther  matter  of  iubtiance:  For  the  declaration  beiog -considered  as 
the  first  process,'  there  was  nothing  preceding  it,  to  warrant  an 
amendment.  A  more  liberal  principle  however  has  since  been 
adopted  ;  an  ejectment  being  considered  as  a  fictitious  mode  of  pro- 
ceeding, for  the  trial  of  possessory  titles,  and  open  to  every  equita- 
ble regulation  for  expediting  the  true  justiceof  the  case;^  and  hence 
it  is  now  settled,  that  the  declaration  in  ejectment  may  be  amended, 
io  tbe  day  pf  the  demise,^  &c. :  And  it  has  become  the  practice, 
to  permit  the  plaintiff  to  add  a  new  demise,  when  founded  on  the 
$amt  title,  at  by  a  mortgagee,  or  trustee  of  a  term  to  attend  the 
inberitance,  &c. ;  though  dot  on  a  different  title.  In  a  late  case, 
the  plaintiff  in  ejectment  was  permitted  to  amend  his  declaration, 

.  ■  Jd.  ^m.  tries  and  ousters,  see  id,  ^  9. 11,  Sic 

^  JUL  ST.  61.  but  see  1  Ld.  ISUiym.  404.  «  Sdud,  Part  II.  and  see  stit  55  Geo. 

2  Wils.  233. 1  U.  Blae.  15.  lU.  c.  184.  Schtd,  Part.  U.  inprineipio. 

9  2  Chit.  Rep.  171.  «  1  Dowl.  &  Ryl.  562.  Jnie,  •461. 

4  2  Chit.  Rep.  170.     .    .  rCarth.  401. 1  Salk.  48.  5  Mod.  332. 

»3  Taunt.  440.  S.  C.  BanieSt  186.  and  see  id.  17. 

•  Append.  Chap.  XX<  ^  12.  '  Jnte,  •519. 

«  Jd,  ^  13.  And  for  the  forms  of  decia-  •  2  Blac.  Rep.  944. 

rations  in  ejeotmcnt,  in  the    <}iffcrent  *  4  Bur.  2447. 1  Chit.  Rep.  536.  in  nth 

coipts,  with  9iie  w  sercnl  dinusas,  en-  tis.  Ad.  Eject  2  £d«  199«  &c. 
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c»n  payment  of  co(«ts,  by  adding  a  new  count,  oti  another  demiw, 
after  three  tenos  had  elapsed,  and  the  roll  had  been  made  np  and 
carried  in.^  So,  a  declaration  in  ejectment  has  been  anriended,  in 
the  description  of  the  premises,  by  leaving  out  the  word  *^  tenemenU^^ 
after  jndgment,  and  a  writ  of  error  brought:*^  And  where  the  notice 
to  appear,  at  the  bottom  of  the  dec  la  ration, -was  of  a  wrong  teriDi 
llie  court  permitted  it  to  be  amended.® 

The  declaration  id  ejectment  could  not  formerly  have  been 
amended,  by  enlarging  the  terin,  without  consent;'  bot  afterwards 
\i  was  airbwed  to  be  amended  in  this  respect,  withoutany consent :** 
And  yvhere  the  term  had  expired  several  years  before  the  ejectment 
Was  brought,  it  was  enlarged,  upon  payment  of  costs,  (.hough  the 
issue  was  made  up,  a  special  j;ury  struck,  and  the  cause  gone  down 
to  trial,  before  the  mistake  was  tllscovefed  ;  the  court  considering 
that  it  was  a  mere  mistake  in  the  declaration,  and  ougbt  to  be 
amended  by  the  writ,  which  speaks  of  a  term  not  yet  expired.^  In 
a  stibseqnent  case/  an  enlargement  of  the  term  was  permitted, 
^523]  where  a  judgment  *in  ejectment  in  ^e/ancf  had  been  affirm- 
ed, on  a  writ  of  error  in  the  King's  Bench  in  England  ;  bat  from 
various  delays^  the  term  in  the  declaration  had  expired,  4>e(bre  the 
lessor  of  the  plaintiff  could  obtain  possession.  But  where  the  lessor 
of  the  plaintiff  had  neglected  to  sue  out  a  writ  of  possession,  for 
more  tbart  twenty  years  after  the  recovery  in  ejectment,  and  in  the 
mean-<time  there  had  been  several  changes  of  the  property  and  pos> 
session,  the  court  of  King's  Bench  rcffused  to  grant  a  rule  for  enlarg- 
ing the  term,  which  had  expired.^  And  where  a  party  had  been 
prevented  from  suing  out  execution  in  ejecttnent,  by  an  inJuocUoo 
in  Chancery,  which  continued  in  force  for  many  years,  during 
which  the  term  in  the  declaration  in  ejectment  expired,  the  court 
wotild  not  permit  it  to  be  eolarged,  unless  it  were  quite  clear,  that 
the  amendmetit  would  work  no  injustice  to  the  opposite  party .^ 

The  notice  J  at  the  foot  of  the  declaration,  should  be  given,  either 
by  the  casual  ejector,  for  the  tenant  to  appear,  and  be  tnade  defend- 
ant, in  his  stead  f^  by  the  lessor  of  the  plaintiff,  for  the  tenant  to 
appear,  and  find  i>'ail,  he.  on  the  statute  1  Geo.  [V.  c.  87 ;"  or,  in 
case  of  a  vacant  po^ession,  by  the  plaintiff's  attbrnjsy,  for  the 
defendant  to  appear^  and  [)lead  to  the  action.®  In  ordinary  cases, 
the  notice  to  appear  should  regularly  be  given  by,  and  subscribed 
with  the  name  of  the  casual  ejector:  but  where  it  was*  subscribed 
with  the  name  of  the  nominal  plaintiff,  instead  df  the  casual  ejector, 
the  court  of  King's  Bench  refused  to  set  aside  the  proceedings.^ 

«2  Chit.  Rep.   303.  1  Dowl.  &  Ryl.  Chit.  Rep.  535,6.  (a.)  A<L  Eject.  3Ca. 

ir.'5.  S.  C.  200. 

•L 1  Chit.  Ilep.  537.  tit  rwtis/  and  see        ^  2  Barn.  &  Aid.  773.  1  Chit  Rep.  535. 

Ad.  Kject.  2  R<1.  25.  8.  C. 

«  7  Durnf.  &  East,  469.  1 6  Bam.  &  Aid.  131.  3  Dowl.  A  Ryl. 

f  Comb.  110. 1  Sa)k.  257.  6  Mod.  130.  227.  S.  C. 
Barnes,  S.  Cas.  temp.  Flardw.   165.  but        »  Append.  Chap.  XX.  ^  10.  17. 
aee  Comb.  50.  aenib.  contra,  *Id^  §  18»  19. 

c  3  Stp.  1272.  o  Id.  h  5. 

1^2  Blac.  Rep.  940.  p  3  Burttfl  &  East,  351.  Banei^  173. 

i  Cowp.  841.  and  ice  4  Taunt.  16.  1  tmlra. 
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.  This  notice  should  be  directed  to  the  tenant  in  possession,  by  namti^ 
a  notice  directed  to  the  persona)  representatives  of  a  deceased 
tenant,  having  been  deemed  insufficient/  The  chrUtian  and  nr- 
name  of  the  tenant  in  possession  are  also  usually  prefixed  to  the 
notice ;'  but  where  a  part  of  the  christian  name  was  abbreviated,  as 
where  it  was  written  John  B.  Jones,  instead  of  John  Benjamin 
Jonesj  the  notice  was  deemed  sufficient/  If  there  be  several  tenants, 
it  is  usual  to  prefix  M  the}t  names  to  the  notice ;  although  it  does 
not  seem  to  be  hecessary  to  prefix  more  than  the  name  of  the  indi- 
vidual tenant,  upon  whom  each  particular  declaration  is  served.* 
And,  in  the  Common  Pleas,  where  several  tenants  had  been  duly 
served  with  copies  of  the  declaration,  ^judgment  was  allow-  [^524] 
ed  to  be  entered  against  the  casual  ejector;  although  the  notice,  at 
the  foot  of  the  declaration,  was,  no|  addressed  to  any  or  either 
of  such  tenants/ 

The  notice  should  require  the  tenant  or  tenants,  in  possession  to 
appear  on  the  first  day  in  full  term^  (not  the  essoin  day,>)  or  within 
the  firstybur  days  of  the  next  term,  in  London  or  Middlesex;  or,  in 
any  other  county,  in  the  term  next  after  the  delivery  pf  the  declara- 
tion. Formerly,  when  the  declaration  was  served  before  the  essoin 
day  of  Easier  or  MichaelmL4u  term,  the  notice  w^^s  usually  given  for 
the  tenant  Co  appear- in  those  terms  ;*  though,  in  the  Common  Pleas, 
it  mighti  it  seems,^  have  been  given  to  appear  in  the  nexi  Triniijf  or 
Hilary  term,  being  the  issuable  terms  foJlowing,  passing  over  Easter 
or  Michaelmas  ierm^  Butuow„sinr.e  the  late  rule,**  by  which  *'  i|i 
all  country  ejectments,  served  before  the  Essoin  day  of  Michaelmas 
or  Easter  term,  the  time  for  the  appearance  of  the  tenant  in  posses- 
sion, shall  be  within  ybtir  days  lifter  the  end  of  such  Michaelmas  or 
Easter  term,  and  shall  not  be. postponed  till  ihe  fourth  day  after  tiie 
end  o(  Hilary  or  Trinity  terms  following,''  the  notice  in  all  country 
ejectments,  in  the  King's; Bench  and  Common  Pleas,  should  be  to 
appear  in  the  next  term  after  the  delivery  of  tlie  declaration,  whetlier 
it  be  an  issuable  term  or  not  Where  the  notice  however  in  a  town 
cause,  was  to  appear,  not  on  the  first  day,  but  in  the  beginning  o{  the 
next -term,  the  court  granted  a  rule  for  judgment.®  And  where  tlie 
iK)tice,  by  reference  to  the  title  of  the  declaration,  is  to  appear  in  a 
wroiig  term^  this  does  not  se^m  to  be  material,  provided  the  notice 
be  properly  dated,^  or  the  tenant  has  been  apprised  of  the  mistake.^ 
In  the  li^ing^s  Bench  hy  bill,  the  notke  should  require  the  tenant  to 
appear  in  ilis  Majesty's  Court  of  King's  Bench  at  Westminster^ 
where  the  court  is  liolden,*  or,  by  original,  wheresoever  his  majesty 
shall  then  be  in  England:^  But  where  the  notice,  by  original,  was 
not  to  appear  wheresoever  &Cm  but  at  Westminster,  as  in  proceedings 

4  1  Chit  Rep.  211.  a.  Ad.  Eject  2  Ed.  •  Barnes,  186.  250.  4  Taunt.  738. 

302.  Append.  Chap.  XX.  %,  10. 17.  i>  r.  e.  2  Geo.  IV.  4  Bam.  &  Aid. 

'  1  Moore,  113.  and  ^e  2  Chit  Rep.  539.  2  Chit.  Rep.  375,  6.  K.  B.  2  Brod. 

179.  &  Bing.  705.  5  Moore,  637.  2  Chit.  Rep. 

*  1  Chit  Rep.  573.  380.  C.  P.  9  Price,  299.  Ezcheq. 

*  /d  (a.)  <  Barnes,  175. 

n  7  Divnf.  &  East,  477.  '  2  Chit  Rep.  171,2. 

«  5  Moore»  73.  •  Append.  Chap.  XX.  ^  15. 

y2  8tr.  1049.  r//.§10. 

*  Say.  Rep.  49. 
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by  billj  it  was  deemed  sufficient.'     In  the   Connnon   Pleas,  the 
notice  is  to  appear  in  His  Majesty's  court  of  Common  Bench,'  and, 
in   the  Exchequer,  in  the  office  of- pleas  of  his  majesty's  coartof 
Excliequer,  at  Westminster.^ 

{^525']  In  ejectment,  by  landlord  against  tenant^  on  the  statute 
leo.  IV.  c.  87.  a  notice  should  be  giv^en  to  the  tenant,  requiring 
him  to>  appear  in  the  court  in  which  the  action  is  commenced,  on 
the^r«^  day  of  the  next  term,  there  to  be  made  defendant,  and  to 
find  such  bail,  if  ordered  by  the  court,  and  for  such  purposes,  as 
are  specified  in  the  statute.^  This  tiotice  should  be.sigaed  by  the 
lessor  of  the  plaintiff,  and  not  by  the  casual  ejector  j^  and  ought  to 
be  a  separate  notice,  in  addition  to  the  ordinary  one  given  by  the 
latter:^  for  besides  that  it  is  given  by  a  difierent  person,  its  olject 
is  also  different,  the  noticie  given  by  the  casual  ejector  being  merely 
for  the  tenant  to  appear  and  be  made  defendant  in  his  stead,  but  the 
notice  by  the  lessor  of  the  plaintiff  is  to  appear  and  ^nd  bail,  &c. 
according  to  the  statute  ;  and  the  latter  notice-is  always  to  appear 
on  the  first  day  of  the  next  term,  whereas  the  notice  given  by  the 
casual  ejector,  )n  country  caus.e$,  is  to  appear '  in  th^  next  term 
generally.  The  notice  required' by  the  statute  may  it  seems  ettber 
state  the  nature  of  the  bail  or  undertaking^  and  the  recognixance  to 
be  given  and  entered  into  by  the  tenant  and  his  sureties,  specially, 
or  may  describe  them  generally,  with  reference  to  the  statute.  la 
case  of  a  vacant  possession,  when  the  lessor  of  the  plaintiff  proceeds, 
according  to  the  ancient  practice,  by  entering  and  sealing  a  lease 
on  the  premises,  &c.  no  notice  is  given  by  the  casual  ejector  or 
landlord  ;  but,  instead  thereof^  a  notice  is  subscribed  to  the  declara- 
tion, signed  by  the  plaintiff'd  attorney,  and  addressed  to  the  real 
defendant,  informing  -liim,  that  unless  he  appear  in  court,  on  the 
first  day,  or  within  the  first  fi>ur  days;  in  tendon  or  Middlesex^  or, 
in  any  other  county,  within  the  first  eight  days  of  the  hext  term,  at 
the  suit  of  the*  plaintiff,  and  plead  to  the  declaration,  judgment  will 
be  entered  against  hini  by  default.'  .  .         ^ 

Tlie  declaration  in  ejectment  should  be  personaUy^  served,  by 
delivering  a  true  copy  of  it,  and  of  the  notice  or  notices  thereonder 
written,  to  the  tenant  in  possession^  or  his  w'ife,  and  at  the  saofe 
time  reading  over  the  notices,  and  explaining  the  intent  and  mea^ 
iug  of  such  service ;  or  by  acquainting  them  generally,  with  the 
intent  and  meaning  of  the  declaration  and  notices.*^  And  where 
[*526]  the  declaration  *was  not  read  over  and  explatsed  to  the 

'  2  Chit.  Rep.  171.  next  term  (penerally.  3  8el.  Pr.  I  Ed. 

K  Append.  Chap.  XX.  %  10.  213.  Imp.  K.  B.  9  Ed.  65^  Ban't  K.  B. 

»  Id.  §  17.  598.  but  m  Ad.  Eject  2  Ed.  342.  H  it 

1  Append.  Chap.  XX.  §  18,  19.  stated  as  aboTe,  accocdin|rto  the  usual 

k  1  Dowl.   &  Ryl.  435.  a.  and  see  5  practice  in  other  casey,  to  be  within  tk« 

Barn.  &  Aid.  849.  6  Moore,  56.  (a.)  first  four  day^  in  Loniitnt  or  Middkaa^ 

1  In  most  of  the  books  of  practice,  the  or,  in  any  other  eounty,  within  the  ficat 

notice  to  a  declaration  in  ejectment  in  eight  days  of  the  next  term ;  and^  in  thd 

the  Kin^s  Bench,  on  a  vacant  posses^  Common  Pleas,  it  is  so  stated  in  Imp. 

sion,  is,  m  London  and  Afiddiaiexj  to  ap-  C  P.  6  Ed.  585.  and  see  Append.  Chap. 

pear  and  plead  on  the  Jbrti  day  of  the  XX.  ^  5. 

next  term,  or,  in  any  other  county,in  the  ">  Append.  Chap.  XX.  %  30. 
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tenant  in  possession,  on  whom  it  was  served,  but  who  subsequently 
acknowledged  that  he  had  received  it,  and  knew  what  it  was,  this 
was  deemed  sufficient.'^  The  declaration  must  be  delivered  before 
the  essoin  day  of  the  term,  in  which  the  notice  is  given  to  appear; 
otherwise  the  plaintiff  cannot  have  judgment  till  the  next  term  ;^ 
and,  in  a  late  case,  where  the  service  of  the  declaration  was  before 
the  essoin  day,  but  the  explanatioii  of  it  to  the  tenant  in  possession 
did  not  take  place  till  after,  the  court  held,  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  judgn^ent.^  It  has  been  doubted, 
whether  a  declaration  in  ejectment,  being  in  nature  of  process,  can 
be  served  on  a  Sunday:^  but  where  the  tenant  in  possession  acknow-< 
ledged  on  a  Sunday ^  the  receipt  of  the  declaration,  which  before 
the  essoin  day  had  been  delivered  to  his  daughter,  who  was  made 
acquainted  with  its  contents,  this  x^^ls  holden  to  be  sufficient  service/ 

The  tenant  himself  may  be  served  any  where;*  but  service  on 
the  toife  should  regularly  be  on  the  premises,  or  at  her  husband's 
dwelling  house  ;^  or,  if  elsewhere,  it  should  appear  that  she  ai|4 
her  husband  were  living  together  as  man  and  wife."  And  where 
the  service  was  upon  the  wife  of  the  tenant,  who  had  left  the  king* 
doni  to  settle  abroad,  and  did  not  intend  to  return,  the  court  grant- 
ed a  rule  for  jiklgment  against  the  casual  ejector.^  Where  there  are 
several  tenants  in  "possession  of  different  parts  of  the  premises,  a  copy 
of  the  declaration  must  be  served  on  each  of  them,  to  entitle  the 
lessor  of  the  plaintiff  to  a  rule  for  judgment  against  the  casual 
ejector  for  the  whol^  'J  and  it  seems,  that  when  a  bouse  is  let  out  in 
lodgings,  a  copy  of  the  declpration  should  be  served  on  each 
lodger.  But  'where  several  persons  are  in  possession  of  (he  same 
premises^  ajs  joint  tenants,  iic,  service  on  one  of  them  seems  to  be 
good  service  on  all,  so  as  to  entitle  the  plaintiff  to  a  rule  absolute 
for  judgment  against  the  casual  ejector;'  though  the  practice  of  the 
King's  Bench  in  such  case  formerly  was,,  to  grant  a  rule  to  shew 
*cause,  why  service  en  one  of  the  tenants,  should  not  be  [*527] 
deemed  good  service  on  all  of  them.*  And  where  there  were  three 
defendants,  who  held  severally,  ajfid  the  service  was  perfect  as  to 
two  of  them,  but  imperfect  as  to  the  other,  the  coprt  granted  a  rule 
absolute  for  judgment  against  the  two  only,**. 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  a  copy  of  the 
declaration  and  notice  may  be  delivered  to  a  relation  or  servant  of 
/be  tenant,  or  other  person,  on  the  premi3es,  to  whom  the  notice 

-  2  Chit.  Rep.  186.  and  see  id.  184.  Blac.  644.  2  Boi.  k  Pul.  66.   1  New  Rep. 

«  Banief,  172,  8.                                    '  C.  P.  306.  1  Chit.  Rep.  228.  (a.)  600,  m 

P  1  Dowl.  &  Ryl.  663.  no/if. 

4  SCromp.  174.  "1  Chit.  Rep.  499.  (a.)  2  Dowl.  &  Ryl. 

r  Barnei,  183.  but  see  1  H.  Blac.  628.  2  84. 

Dowl.  h  Ryl.  232.    In  the  latter  case  how-  » 1  Dowl.  &  Ryl.  614. 

ever,  the  Sunday,  on  which  the  ackoow-  r  1  Chit  Rep.   141.  and  see  8Moor«, 

ledgment  was  made,  was  the  essoin  day  of  678. 

the  term.  ■  1  Chit.  Rep.  141.   1  Bos.  k  Pal.  869. 

•  2  Scr.  1064.  and  see  4  Durnf.  &  East,  and  see  4  Darnf.  k  East,  464,  6.  7  East, 

464.  661. 

<  Append.  Chap.  XX.  §  26.  and  see  6  '2  Chit.  Rep.  174, 6, 6. 

Darnf.  U  East,  766.  2  Blac.  Rep.  800. 1  fi.  ^  Id,  176. 
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should  be  read  oyer  and  explained  f  sind  if  the  tenant  afterwards 
acknowledge  the  receipt  of  the  declaration,  b.efore  the  essoin  day  of 
the  next  term,  it  will  be  deemed  good  service:*^  But,  without  such 
acknowledgment,  service  of  the  decJarntion  on  a  relation  or  servant, 
&c.  will  not  be  deemed  sufficient.*^  And,  in  the  Common  Pleas,  the 
mere  acknowledgment  oTthe  wife,  that  she  has  received  a  declaration 
in  ejectment,  will  not,  it  seems,  bind  the  husband.®  When  the  de« 
fendant's  attorney,  however,  had  acknowledged  the  receipt  of  the 
declaration  from  his  client,^  the  court  granted  a  rule  to  shew  cause, 
why  it  should  not  \)e  deemed  good  service.  And  a  similar  rule  was 
granted,  where  the  declaration  in  ejectment  was  served  upqn  the 
tenant  in  possession,  who  was  confined  to  her  room,  and  couVd  not 
be  seen,  by  leaving  it  with  her  daughter,  who  acknowledged,  the 
day  before  the  essoin  day  of  the  term,  that  she  had  read  over  the 
declaration  to  her  mother,  to  whom  she  explained  its  meaning.^ 

When  the  declaration  has  been  personally  served  on,  and  explain-* 
«d  to  the  tenant,  or  his  wife,  or  admitted  by  the  tenant  to  have  come 
to  his  possession,  before  the  essoin  day,  it  is  considered  as  a  pafeet 
service.^  And  where  the  tenant  resides  abroad,  the  declaration,  we 
have  seen,^  bay  be  served  on  his  wife.''  So,  where  it  appeared 
that  the  tenant,  who  was  abroad,  carried  on  his  business  by  ao 
agent,  residing  on  the  premises,  the  court  held,  that  delivering  the 
declaration  to  such  agent,  in  the  usual  way,  and  also  fixing  it  on  the 
premises,  was  sufficient.'  But  where  the  tenant  had  left  this  coun- 
[*528]  try,  and  resided  abroad,  for  *the  purpose  qf  avoiding  bis 
creditors,  and  it  appeared  that  a  copy  of  the  declaration  had  been 
delivered  to  a  servant  on  the  premises,  who  was  left  in  charge  of 
them,  and  another  copy  affixed  on  the  outer  door  of  the  boose,  this 
was  deemed  insufficient."^ 

Where  the  tenant  was  confined  to  bis  bed  by.tZZnc**,  the  delivery 
of  a  copy  of  the  declaration,  and  explaining  It  to  bis  servant,  on  the 
premises,  has  been 'deemed  sufficient  ground  for  a  rule  nm>  So, 
where  the  tenant  was  a  lunatic^  and  the  declaration  served  on  his 
committee,  the  court  granted  a  rule  on  the  commit^^e  and  lunatic, 
to  shew  cause,  why  the  service  should  not  be  deemed  good ;  and 
made  it  a  pari  of  the  rule,,  that  service  on  the  committee  should  be 
deetped  sufficient.**  And  if  the  person  who  has  the  care  of  the  luna- 
tic, and  management  of  his  affairs,  be  not  a  regular  committee,  the 
rule  should  be  to  shew  cause  generally,  and  not  on  any  particular* 
person.^    Where  the  tenant  was  dead,  leaving  a  servant  in  posses- 

*  Id.  182.  where  it  is  ftai4t  that  Id  order  to  constitute 

^  1  Salk.  2d6.  14  East,  441.  and  tee  1  a  good  service,  an  actual  deMvf-ry,  or  ten- 
Chit.  Rep.  100.  118.  (a.)  2  Chit.  Rep.  180.  d«'r  and  refusal,  tMight  either  to  be  proved 
186,7»8.K.  B.  Barnes,  175,  6.  4  Moore,  or  confessed.   Bee  %lso2  Chit.  Rep.  180,81. 
20.  C.  P.  1    Price,  39?.  Excheq.  but  see  *  j9n/e,  *526. 
Barnes,  183.  1  H.  Blac.  644.  *emb.  contra.  ^  1  Dowl.  &  Rvl.  614. 

«  1  Bos.  ii  Pul.  384.  1  Chit.  Rep.  121.  >  4  Barn.  &.  AM.  653. 

and  see  id  100.(a.)l  18.(a.)  hiit  s^e  Barnes,  "■  3  Moore,  576. 

183. 1  H.  Blac  644.  semb.  contra.  °  2  Chit.  Rep.  182,  3.  and  see  2  DowL 

'  2  Chit.  Rep.  187. 2  Dowl.  k,  Ryl.  5.  &  Ryl.  12. 

s  2  Dowl.  U  RyU  12.  •  Barnes,  190. 

^3  Moore,  578.  and  see   Barnes,  171.  i»  2  Chit.  Rep.  183. 
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sion  of  the  premises,  it  was  roled,  that  the  lessor  of  tlie  plaintiff 
should  endeavour  to  get  possession;  and  if  the  setfvajnt  resisted,  he 
might  then  consider  him  as  tenant,  and  serve  him  with  a  declaration ; 
and  \f  he  did  not  resist,  it  might  then  perhaps  be  treated  as  a  case  of 
vacant  possession.^ 

Where  the  ejectment  was  brought  for  a  house,  which  was  rented 
by  the  churchwardens  and  overseers  of  a  parish,  for  the  purpose  of 
accommodating  some  of  the  parish  poop,  a  service  of  the  declara- 
tion upon  (he  churchwardens  and  overseers  was  deemed  sufficient, 
although  they  did  not  occupy  the  house,  otherwise  than  by  placing 
the  poor  in  it/  And,  jndn  ejectment  for  a  chapel,  the  service  may  be 
made  on  the  chapel-wardens,  or  on  the  persons  to  whom  the  keys 
are  entrusted.'  So,  a  rule  nisi  was  granted,  that  service  of  a  decla- 
ration in  ejectment  on  the  derk  of  a  public  body,  appointed  under 
the  direction  of  ao  act  of  parliament,  should  be  deemed  good  ser- 
vice.^ And  service  on  the  attorney  for  the  tenant  has,  under  circuln- 
stahces,  been  deemed  sufficient.  Thu-s,  wherd  the  declaration  was 
served  on  an  attorney,  who  represented  himself  to  be  the  agent  of 
the  tenants  in  possession,  and  desired  the  persons  serving  it  not  to 
trouble  the  tenants,  but  to  give  it  to  him,  and  he  would  appear  for 
them,  the  court  granted  a  rule  nisi,  that  it  should  be  deemed  good 
service,  and  directed  the  rule  to.  be  served  on  the  attorney.^  So, 
where  the  tenant  in  possession  was  oat  *of  the  way,  and,  [*5291 
on  reference  to  his  attorney,  he  directed  that  the  declaration  should 
be  sent  by  the  two-penny  post,  to  the  tenant's  last  place  of  abode, 
which  was  done  accordingly,  and  it  appeared,  that  service  had  been 
made  or  a  person  on. the  premises,'whom  the  deponent  believed  to 
have  been  left  there  by  the  tenant  in  possession,  and  also  on  the 
attorney,  a  rule  nisi  was  granted,  which  was  afterwards  made  abso- 
lute.**  And  a  rule  nisi  was  also  made  absolute,  where  the  declara- 
tion had  been  served  on  a  servant  on  t^e  premises,,  which  were  shut 
up^  and  no  one  in  them  except  the  servant,  who  had  the  keys  of  the 
premises,  and  a  copy  of  the  declaration  was  also  stuck  up  on  a  con- 
spicuous p|irt  of  them.^  But  where  the  ejectment  was  for  a  house, 
service  upon  a  person  off  the  premises,  liaving  charge  of  the  keys, 
in  order  to  let  the  house,  was  holden  not  to  be  good  service.^  So, 
service  upon  a  person  appointed  by  the  court  of  chancery,  to  manage 
an  estate  for  an  Jnfant,  although  the  estate  consisted  of  a  large 
wood,  of  which  no  tenant  was  in  possession^  has  been  deemed 
insufficient,  as  being  nothing  more  than  service  on  a  gentleman's 
bailiff.* 

In  case  the  tenant,  or  his  wife,  refuse  to  accept  a  copy  of  the 
declaration,  when  tendered,  the  notice  should  be  read  and  explained 
to  them,  and.  a  copy  of  the  declaration  and  notice  left  on  the  premi- 
ses, or  put  through  a  windt>w,  be. ;  after  which,  an  application 

1 1d.  119.  per  Hohroyd,  J.  and  see  1  Chit.  «  2  Chit.  Rep.  179,  aod  see  id,  187.  8 

Rep.  1 18.  12  Mod.  313.  Cas.  Ump,  Harder.  Dowl.  &,  Ry I.  6. 

160.  accord,  '  2  Chit  Rep.  184. 

'  Barnes,  181.  '  1^  Mod.  313.  and  see  3  Moore,  676. 

•  Ran.  Eject.  2  Ed.  167.  Mte,  627, 8. 

<  2  Chit.  Rep.  181.  *  1  Bos.  &  Pol.  386. 
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should  be  made  to  the  court,  on  an  affidavit  of  the  circa rostanceSy 
for  a  rule  for  judgment,  or  that  it  may  be  deemed  good  service. 
Thus,  where  it  appeared  that  the  tenant^  in  possesion  refused  to 
accept  the  declaration,  when  tendered  to  him,  though  acquainted 
With  the  contents,  and  that  he  brought  a  gun,  and  swore  he  wooM 
shoot'the  person  who  tendered  it,  if  he  did  iiot  get  off  his  land, 
whereupon  the  declajratioii  'was  laid  down  oU  the  ground,  in  the 
presence  of  the  tenant  and  his  servant,  whom  the  tehaot  ordered 
not  to  take  it  up,  the  court  were  of  opinion  that  these  circumstances 
amounted  to  good  service,  and  granted  a  rule  absolute  for  judg- 
ment/ So,  where  the  declaration  was  tendered  to  the  wife  of  the 
tenant  in  possession,  wito  refused  to  open  the  door  of  the  house, 
but  looked  out  at  a  parlour  window,  and  was  acquainted  with  the 
contents,  and  the  notice  was  read  to  her,  after  which,  ihe  refusiDg 
to  accept  the  declaration,  it  was  put  in  at  ttie  window  to  her,  tile 
service  was  held  sufficient.**  But  where  it  appeared,  that  a  person 
tendered^a  copy  of  the  declaration  to  the  wife  of  the  tenant  hi  pqssef- 
[*530]  sion  in  a  shop^  and  would  have  read  to  her  the  notice,  but  she 
refused  to  hear  it,  or  receive  the  declaration,  and  said  she  wonld 
have  nothing  to  do  with  it,  and  went  out  of  the  shop,  and  shut  the 
door  after  her,  whereupon  the  declaration-was  left  in  the  shop,  Ae 
court  thought  this  service  not  quite  sufficient,  as  the  notice  ought  to 
have  been  read  aloud  in  the  shop,  though  no  person  was  there ;  hot 
as  it  was  a  hard  case,  they  made  a  rule-  to  shew  cause,  why 
should  not  be  deemed  good  service.*^  And  a  similar  rule 
granted,  where  the  tenant  was  jn  Jfewgate^  tnd  refused  to  take  the 
declaration,  which  was  pushed  through  the  iron  grating  to  bim,  and 
in  his  presence/  Where  several  ineffectual  attempts  had  been  made 
to  serve  the  tenant,  who  was  denied  by  his  servant,  and  the  last 
time,  the  servant  statied  that  his;  master  was  in  the  house,  but  re- 
fused to  be  seein  by  any  persoh,  unless  he  sent  in  his  name  and 
message,  whereupon  the  declaration  was  delivered  to  the  aervaot, 
the  court  granted  a  rule  nm,  that  it  should  be  deemed  good  ser- 
vice, which  was  aiierwards  made  absolute.®  And  a  rule  nisi  was 
granted,  where  the  servants  refused  to  call  their  master,  or  to  re- 
ceive the  ejectment,  saying  they  had  orders  to  take  no  papers,^ 

When  the  tenant  absconds,  or  keeps  out  of  the  way,  to  avoid 
being  served,  a  copy  of  the  declaration  should  be  delivered  to  hit 
relation  or  servant,  or  some  other  person,  on  the  premises,  to  whom 
the  notice  should  be  read  over  and  explained,  and  another  copy 
affixed  on  the  outer  door,  or  some  conspicuous  part  of  the  premises ; 
and  thereupon,  if  it  be  made  appear,  to  the  satisfaction  of  thecoart, 
that  the  tenant  absconded,  or  kept  out  of  the  way,  to  avoid  being 
served,  but  not  otherwise,  the  court,  on  an  affidavit  of  the  facts, 
will  grant  a  rule  mst,  that  the  service  on  his  relation  or  servant. 


»  Barnes,  174.  d  2  Chtt.  Rep.  186.  and  sec  Ad.  Eject  2 

^1d.  178.  and  see  id.  180,  81.  186.  2    Ed.  210, 11. 
Chit.  Rep.  186.  .2  Price,  112.  1  Chit.  Rep.  100.  («.) 

•  2  WUs.  263.  f  1  Str.  675.  Ca«.  t€mp.  Hardir.  164.  S. 

C.  cited. 
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&c.  shall  be  deemed  good  service  ;v  and  direct  in  what  manner  the 
rule  shall  be  served.'  ' 

When  there  is  no  house  or  building  dn  the  premises,  or  tbey  are 
shut  up,  the  declaration  should  be  served  on  the  tenant,  or  his  wife, 
if  they  can  be  met  with;  or  if  not,  a  copy  of  the  declaration  should 
be  affized  on  the  most  conspicuous  part  of  the  premises,  and  an 
application  made  to  the  court,  on  an  affidavit  of  the  circumstances, 
that  it  may  be  deemed  good  service.  Thus,  where  a  rule  was 
moved  for,  to  shew  cause,  why  nailing  the  declaration  on  the  door 
of  a  barn,  in  which  the  tenant  had  occasionally  slept,  there  being  no 
dwelling  house  on  *the  premises,  should  not  be  deemed  good  [*53I] 
service,  aind  it  appeared  that  the  tenant  was  not  to  be  fopnd  at  his 
last  place  of  abode,  and  that  no  person  belonging  to  him  was  to  be 
found  upoi^  the  premises,  the  court  hesitated  much  whether  this 
motion  .could  be  attended  to  ;  but  at  length  deemed  it  reasonable, 
and  granted  it ;  adding  to  the  rule,  *^  and  why  service  of  it,  in  like 
manner  as  the  declaration  had  been  served,  should  not  be  deemed 
good  sQi'vice,  unless  the  tenant  himself  could  be  folind.'"*  And  a 
similar  rule  was  granted,  where  the  house  was  shut  up,  and  no 
tenant  in  possession,  and  the  declaration  wad  stuck  up  on  the  most 
eouspicuous  part  of  the  premises.^  So,  where  it  appeared  thpit  dili- 
gent inquiry  had  been  made  after  the  late  tenant  of  the  premises, 
which  were  entirely  shut  up,  and  that  it  was  not  known  nor  could 
be  learnt  where  he  then  resided,  or  could  be  found,  so  as  to  serve 
him  with  a  copy  of  the  declaration  and  notice,  but  it  was  believed 
that  he  had  absconded,  to  avoid  being  arrested  for  debt,  and  'that  a 
copy  of  the  declaration  and  notiOe  had  been  thereupon  affixed  on 
the  outer  door  of  the  bouse,  the  court  granted  a  rule  nm,  that  it 
should  b^  deemed  good  serviced  But  where  due  diligence  had  not 
been  used  to  servl  4he  tenant,  as  where  the  person  serving  the 
declaration  had  called  at  his  bouse  in  the  morning,  and  again  in 
the  evening,  and  not  finding  him  either,  tinae  at  hoipe,  nailed  the 
declaration  upon  the  most'  conspicuous  part  of  the  premises,  this 
was  not  deemed  sufficient,  even  fdr  a  rule  nisi.^  So,  where  the 
declaration  had  been  stuck  upon  the  house,  there  being  nobody  in 
it,  and  the  neighbours  believing  that  the  tenant  in  possession  had 
absconded,"'  or  it  had  been  stuck  upon  the  gateway  of  the  premises,"' 
a  rule  nisi  was  refused ;  as  it  did  not  appear  that  the  tenant  kept 
out  of  the  way  to  avoid  being  served.  And,  in  ejectment  for  a 
stable,  service  of  the  declaration,  by  nailing  it  on  the  door  of  the 
stable,  no  person  being  therein,  and  then  going  to  the  defendant's 
house,  and  informing  him  of  what  had  been  done,  was  deemed  in- 
sufficient :"  The  declaration  in  this  case  should  have  been  delivered 
to  the  tenant. 

By  the  statute  4  Geo.  II.  c.  28.  {j  2.  "  in  all  cases  between  land- 

f  I  Str.  576.  C«i.  Ump.  Hardir.  164.  S.  >•  1  Ncir  Rep.  C.  P.  388. 

C.  cited.  Barnes,  173. 188.  190.  ]93.  2  Bar.  <  2  Chit  Rep.  178. 

1 116. 1  Bkc.  Rep.  290.  S.C.  Id.  317.  2  ^  i  Chit.  Rep.  606.botiee  8Moore»67«. 

Bur.  1181.  2  Will.  263.  3  Moore,  676.  1  >  1  Chit.  Rep.  005.  (a.) 

ChU.  Rep.  100.  («.)  2  Chit.  Rep.  176,  7,  8.  -  /A  ibid. 

Ad.  Eject.  2  Ed.  210,  fcc.  ■  id.  605,  6.  and  tee  6  Moore,  480. 
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lord  and  tenant,  when  half  a  year's  rent  is  in  arrear,  and  the  laDd-<- 
lord  or  lessor,  to  whom  the  sanse  is  due,  bath  right  by  law  to  re- 
enter for  non-payment  the^of,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment,  for  the  recovery  of  the  demised  premises,  or  in  case 
[532*]  the  same  cannot  be  legally  served)  or  no  tenant  be  in  actual 
possesion  thei:eof,  affix  the  same  upon  the  door  of  the  house,  or 
some  notorious  place  of  the  lands  co^nprised  in  the  declaration,  and 
such  affixing  shall  be  deemed  legal  service  thereof;  which  service, 
or  affixing  of  the  declaration,  shall  stand  in  the  place  and  stead  of  a 
demand  and  re-entry."  Xhe  landlord,  however,  cannot  proceed 
on  this  statute,  if  there  be  a  sufficient  distress  on  the  premises,  to 
countervail  the  arrears  of  rent,  due  at  the  time  of  serving  or  affixing 
the  declaration ;°.  nor  can  an  ejectment  be  maintained  in  such  case, 
for  non-payment  of  rent,  independently  of  the  statute,  uiileto  the 
rent  be  demanded  in  proper  time,  with  all  the  formalities  required 
by  the  common  law.* 

In  the  case  of  a  vacant  posses^ioti,  when  the  premises  are  wholly 
deserted  by  the  tenant,  and  his  place  of  residence  is  unknown,^  and 
the  case  is  not  provided  for  by^the  statute  4  Geo.  II.  c.  2d,'  the 
claimant,  if  he<mean  to  proceed  by  gectment^  must  make  an  actual 
entry,  and  seal  and  deliver  a  lease  04i  the  premises,  in  person  or  by 
attorney  ;  after  which,  the  ejectment  is  brought  by  the  lessee  against 
the  person  who  ejects. him.  .  It  should  be  observed  however,  thatin 
cases  of  this  nature,  it  is  not  always  necessary  that  the  claimaot 
should  proceed  by  ejectment;  for  when  the  premises  are  wholJy 
unoccupied,  he  would,  it  seems,  -be  justified  in  entering  and  taking* 
possession  of  them,  without  bringing  an  ejectment,  if  he  could  £od 
an  opportunity  of  doing  so,  without  using  force;  for  which  purpose 
it  might  be  proper,  if  there  is  likely  to  be  any  resistance,  to  call  in 
the  aid  of  a  peace  officer;  and  if  an  ^cxxoti  o(  trespass  were  afterwards 
brought  against  him,  he  might  justify  the  entry  under  his  title.*  It 
should  also  be  observed,  that  an  ejectment  cannot  be  maintained,  as 
on  a  vacant  possession,  when  there  is  any  thing  left  by  the  tenant 
on  the  premises,  however  trifling;  as  beer  in  a  cellar,  or  hay  in  a 
barn.^  And  in  the  case  of  grotjnd,  on  which  there  is  no  house  or 
building,  if  it  be  known  where  the  tenant  lives,  the  lessor  of  the 
plaintifi*  cannot  proceed  as  upon  a  vacant  possession.^ 

The  method  of  proceeding  by  ejectment,  on  ^vacant  possession, is 
as  follows.  A  lease  for  years"  being  pifeviousi}'  prepared,  and  a  power 
of  attorney*  executed,  when  necessary,  the  party  claiming  title,  or  his 
attorney,  must  enter  upon  the  premises,  before  the  essoin  day  of  the 
[533^J  term,  and  there  seal  and  deliver  the  lease  to  the  lessee,  who  is 
usually  some  friend  of  the  lessor,  and  at  the  same  time  deliver  him  the 
possession ;  but  it  is  a  rule  of  court,^'  in  the  King^s  Bench  and  Commoo 

0  7  Durnf.  &  East,  117.  292.  6  Taunt.  202.  1  Marsh.  642.  S.  C.   1 

P  Id.  ibid,  and  see  Ad.  Eject.  2  £d.  144.  Bin^.  1^. 
2  Phil.  Evid.  4  Ed.  177,  &c.  *  2  Sir.  1064.  Bui.  JVt.iVi.  97.  S.  C.and 

4  Ad.  Eject.  2  Ed.  173.  2  Sel.  Pr.  216.  see  2  Chit  Rep.  177. 
'  2  Sel.  Pr.  213.  »  Append.  Chap.  XX.  §  3.         *  /<!.  (  1. 

•  7  Taunt.  431.  and  see  3  Durnf.  &  East,        r  R.  M.  16G4.  $  I.  K.  B.  It  C.  P. 
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Pleas,  for  the  prevention  of  maintenance  and  brocage,  that  "  no 
attorney  shall  be  lessee  in  ejectment.''  The  lease  being  executed,  and 
possession  delivered,  the  lessee  continues  on  the  premises,  until  some 
other  person  enters  thereon;  usually  by  agreement  before-hand,  and 
turns  him  out  of  possession ;  upon  which  the  copy  of  a  declaration 
in  ejectment,  which  has  been  previously  prepared,  is  delivered  on  the 
premises  to  the  ejector,  founded  upon  the  demise  contained  in  the 
lease.  This  declaration  is  similar  to  that  in  ordinary  cases,  except 
that  th^  parties  to  it  are  real,  and  not  fictitious  persons,^  the  lessee 
being  made  plaintiff,  on  the  demise  of  the  lessor,  and  the  ejector 
defendant}  And  in  lieu  of  the  ordinary  notice,  for  the  tenant  to  ap- 
pear amd  be  made  defendant,  instead  of  the  casual  ejector,  a  notice, 
we  have  seen,^  is  subscri^ied'  to  the  declaration,  signed  by  the  plain- 
tiff's attorney,  and  addressed  to  the  real  defendant,Jnformin'g  him, 
that  unless  he  app.ear  in  court  on  the  first  day,  or  within  the  first 
foiur  days,  in  London  or  Middlesex^  or,  in  any  other  county,  within 
the  first  tight  days  of  the  next  term,  at  the  suit  of  the  plaintiff,  and 
plead  to  the  declaration,  judgment  will  be  entered  agairist  him  by 
default.^ 

The  affidavit  pf  service  of  the'  declaration  in  ejectmerft,  should 
regularly  be  made  by  the  person  who*  served  it ;  or,  id  the  Com- 
mon Pleas,:  it  fhay  be  made  by  a*  person  who  was  present,  and  saw 
the  declaration  served,  and  heard  it  explained.^  This  affidavit 
should  J>e  entiiledxn  the  court  where  it  is'sworn,  and  with  the  names 
of  the  nominal  plaintiff,  on  the  demise  of  His  lessor,  or  several  de- 
mises of  his  lessors,  if  more  than  one,  agj^inst  the  casual  ejector;  an 
afl^davit  ehtitled  with  the  'names  of  the  rea4  defendants,  instead  of 
the  casual  ejector,  having  been  deemed  insufficient  :^  But  where  the 
declaration  was  entitled  '*  Doe  on  the  demise  of  A.  and  B.  against 
C,"  and  the  affidavit  of  service  was  entitled  ^^  Doe  on  the  demise  of 
B.  and  A.  against  C,"  h  bein^  a  mere  clerical-  mistake,^'the  court, 
notwithstanding  the  variance  in  the  arrangement  of  the  lessors 
names,  granted  a  rule  for  judgment  against  the  casual  ejector.*^  The 
jurat  of  this,  like  that  of  other  affidavits,  must  state  the  day  on 
which  it  was  sWorn ;  and  if  the  affidavit  be  sworn  before  a  com- 
missioner, and  the  day  omitted,  the  jurat  must  either  be  amended 
by  ins^ting  it^  or  an  ^affidavit  produced,  on  the  part  of  the  [*534] 
commissioner,  as  to  his  recollection  of  the  day  when  it  was  sworn.® 

The  affidavit  begins  with  the  time  of  serving  the  declaration,  in 
order  to  shew  that  it  was  before  the  essoin  day  of  the  term;  and 
then  proceeds  to  state  on  whom,  and  in  what  manner,  it  was  served/ 
When  the  declaration  is  served  on  the  tenant,  it  must  appear  by  the 
affidavit,  that  he  is  tenant  in  possession  of  the  premises;  an  affidavit 
of  service  on  the  tenant,  without  shewing  him  to  be  in  possession,' 
or  on  the  person  in  possession,^  or  who  appeared  to  be  in  posses- 

>  Ardtj  «620.  '  Append.  Chap.  XX.  §  20,  21. 

•  Ante,  •626.  «  1  Chii.  Rep.  675. 

*•  2  Bofl.  Il  Pul.  120.  *^  Dot  ex  dim.  Robiruon  ▼.  Roe,  T.  36 

•  3  Cbit.  Rep.  181.  Geo.  III.  K.  B.  1  Price,  399.  and  see  1  Chit. 
'  Id.  174.  and  see  3  Dowl.  k  Ryl.  230.        I^ep.  1 18.  (a.)  121. 162. 

«  1  Chit.  Rep.  228. 
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sion,^  or  upon*  a  person  whom  the  deponent  believes  to  be  tenant  in 
possession,^  being  insufficient.  In  general,  it  should  appear  by  the 
affidavit,  that  the  notice  was  read  over  and  explained  to  the  tenant: 
but  where  it  appeared  by  the  affidavit,  that  the  declaration  was  not 
read  over  or  explained,  though  he  subsequently  acknowledged  ibat 
he  had  received  it,  and  knew  what  it  was,  this,  we  have  seen,'  was 
deemed  sufficient,  and  the  court  granted  ^a  rule  absolute  for  judg- 
ment against  the  casual  ejector.  So^  where  it  appeared  from  cir- 
cumstances, that  the  tenant  understood  ^he  contents  of  the  declara- 
tion, though  the  affidavit  did  not  state  that  it  was  explained  to  him, 
a  rule  nisi  was  granted,  that  the  service  should  be  deemed  sufficient.*^ 

When  the  declaration  is  served  on  the  toife  of  the  tenant,  it  mmt 
appear  by  the  affidavit  that  she  was  his  wtfe,*^  or  at  least  that  the 
party  believed  her  to  be  so  f  an  affidavit  of  the  service  of  the  decla- 
ration upon  ktooman  on  the  premises,  who  represented  herself  to  be 
the  wife  of  the  tenant  in  possession,  without  adding  that  the  depo- 
nent believed  her  to  be  so,  being  insufficient.^  *  An  affidavit  that 
deponent  did  serve  .d.  B.  tenant  in  possession,  or  C.  his  wife,  is  not 
sufficient,  it  nof  being  certain '^s  to  either:^  And  where  the  affidavit 
stated,  that  deponent  served  the  wives  of  A.  and  B^  who,  or  one  of 
them,  were  tenants  in  posseissiori,  tgjci.  the  court  refused  to  make  a 
rule  for  judgment.^  It  must  also  be  stated  in  the  affidavit,  that  the 
wife  was  served  on  the  premises,  or  at  her  husband's  dwelling  house; 
or,  if  served  off  the  premises,  that  she  and  her  husband  were  living 
together  as  man  and  wife,  at  the  time  of  service.'  In  the  King's 
r*535]  Bench,  this  must  appear  by  the  affidavit  on  which  the  rule  for 
judgment  against  the  casual  ejector  is  originally  moved  for ;  nor  can 
any  rule  be  drawn  up  in  that  court,  till  a  perfect  affidavit  be  pro- 
duced.^ But,  in  the  Common  Pleas,  where  the  affidavit  stated  that 
the  declaration  was  served  upon  the  tenant's  wife,  who  adtnitced 
that  her  husband  bad  received  it,  thfe  court  granted  the  rule,  pro- 
vided a  supplemental  affidavit  were  produced,  that  the  wife  lived 
with  her  husbat^d,  and  not  otherwise.*^  It  is  sufficient,  however, 
that  the  affidavit  state  the  declaration  to  have  been  served  upon  the 
wife,  on  the  premises,  although  it  be  not  expressly  stated  that  her 
husband  is  tenant  in  possession,  provided  that  fact  can  be  collected 
by  necessary  inference.*  • 

When  the  declaration  has  been  served  on  several  tenants,  in  poa^ 
session  of  different  parts  of  the  premises,  there  should,  be  one  or 
more  affidavits,  stating  the  service  on  each  of  them :  If  they  were  ail 
served  by  one  person,  on  the  same  day,  a  single  affidavit  of  service 
is  sufficient,  stating  generally,  that  he  personally  served  A.  B.  C.  D. 
Szc.  tenants  in  possession,^ be.;  but  otherwise  there  should  beseve- 

i  1  Chit.  Rep.  674.  4  Barnes,  173. 

k  Id.  215.  605.  and  see  4  Moore,  360.  r  Jd.  174, 5. 

1  jinte,  ^'dSS,  6.  <  1  Chit.  Rep.  499.  (a.)  2  Dowl.  &  I^L 

»  2  Chit.  Rep.  184.  84.  jflnic,  •626. 

■>  Append.  Chap.  XX.  §  22.  M  Chit.  Rep.  499.  and  tea  til.  606.  2 

o  Barnes,  194.  Dowl.  &Ryl.  84. 

V  1  Chit.  Rep.  228.  but  see  2  Chit.  Rep.  «  1  New  Rep.  C.  P.  306. 

182,  3.  '  1  Chit  ReiF>.  600.  wi  mdif. 

7  Append.  Chap.  XX.  §  23. 
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ml  afidavils,  stating  the  service  cm  eaeh  particular  tenant*  And 
where  the  declaration  has  been  served  on  one  of  several  persons,  in 
possession  of  the  same  prlemises,  as  joint-tenants,  &tc.  or  copartners  in 
trade,^  the  affidavit  must  state  that  they  are  all  tenants  in  possession  ;^ 
though  it  does  not  seem  to  be  necessary  to  describe  them  as  Joint- 
tenants,  or  tenants  in  common.*  And  where  it  appears  by  the  affi- 
davits,  that  some  only  of  the  tenants  have  befen  served,  the  court, 
we  have  seen,'  will  grant  a  ruhe  absolute  for  judgment  against  them 
iKilv. 

When  the  tenant,  or  his  wife,  cannot  be  met  with,  the  affidavit 
should  state,  that  a  copy  of  the  declaration  was  delivered  and  ex« 
plained  to  a  relatibn  or  servant,  or  other  person,  on  the  premises,  and 
that  the  tenant  afterwards  acknowledged  the  receipt  of  it  ;*  an  ac- 
knowledgment by  the  wife  not  being  sufficient  to  bind  her  husband:' 
and  it  must  be  stated  in  the  affidavit,  that  the  acknowledgment  was 
made  before  the  essoin  day  of  the  term.s  In  case  the  tenant,  or  his 
*wife,  refuse  to  accept  a  cdpy  of  the  declaration,  when  ten-  [^536] 
dered,  the  affidavit,  should  state  the  tender  and  refusal,  and  that  the 
Botice  was  read  over  and  explained  to  ^hem,  and  a.  copy  of  the 
declaration  and  notice  left  on  the  premises,  or  put  through  a  window,^ 
be.  And  where  the  tenant  absconds,  or  keeps  ont  of  the  way,  to 
avc^d  being  served,  it  is  not  sufficient  to  state  in  tlie  affidavit,  that 
the  deponent  called  at  the  tenant's  house,  aud,  not  finding  him  at 
borne,  affixed  the  declnnition  on  the  most  conspicuous  part  of  the 
premises;'  hut  it  should  be  shewn,  that  tlie  deponent  made  diligent 
inquiry  after  the  tenant  without  effect,  and  that  he  verily  believes 
fae  has  absconded,  or  keeps  out  of  the-tvny  to  avoid  being  served 
with  a  declaration  ;^  and  it  must  -also  be  stated,  that  a  copv  of  the 
declaration  has  been  left^s  well  as  affixed  on  the  premises.' 

When  the  premises  are  deserted  by  the  tenant,  and  the  landlord 
proreeds  on  the. statute  4  Geo.  11.  c.  28.  ^  2.  the  affidavit  should 
state,  that  a  copy  of  the  dedaration  and  notice  was  affixed  upon  the 
door  of  the  messuage,  or  some  notorious  place  of  the  premises,  there 
being  no  person  in  possession,  upon  whom  the  declaration  could  be 
legally  served;  that  half  a  year's  reat  was  then  due  from  the  late 
tenant,  and  no  sufficient  distress-to  be. found  upon  the  premises,  to 
coontervail  the  same ;  that  the  late  tenant  h^ld  the  premises,  by  virtue 
of  a  lease,  from  the  lessor  of  the  plaintiff;  and  that  a  clause  of  re- 
entry is  contained  therein,  for  non-payment  thereof.'^  And  if  one 
part  of  the  premises  be  vacant,  and  the  other  in  the  occupation  of 
a  tenant,  it  is  'sufficient  for  the  affidavit,  to  ground  a  motion  for 

•  W  J  24.  •  2  Chit.  Rep   174,  6.     100.  118.  (a),  2  Chit.  Rep.  180.  186.    3 
^  1   Chit.  R(*p.  141.  and  net  Append.     Moore,  678.  but   lee  Barnes,  183.   1   H. 

Chap.  XX.  &  23,  4, 6.  Blac.  A44.  C.  P.  eonUa. 

•  2  Cbit.  Hep.  176.  and  lee-l  Bot.  U  p4il.  ^  MU^  ''629.  and  the  canes  there  cited. 
869.  i  1  Chit.  Rep.  606.  (a),  and  see  3  Moore, 

•  AnU^  •627.  676.  2  Chit.  Rep.  176,  7. 

•  Per  Ld.  Keitjfon,  M.  38  Geo.  Iff.K.  B.  ^  1  Chit  Ri»p.  606.  and  see  id.  100.  (tth 
1  Chit.  Rep.  100,  101.  and  see  tcf.  118.  Ad.  Eject.  2  Ed.  210.  jfit/e,  630.  aud  Ui« 
(•),  £13. 2  Chit.  Rep.  180.  186.  cases  there  cited. 

'  JiUty  »627.  1  1  Chit.  Rep.  606.  4  Moore,  360.  (m). 

s  14  £ast,  441.  4  Mmto,  20.  and  'see  -  Cas.  Pr.  C.  P.  68.  (a).  Run.  Eject.  S 
Banci,  171.   1   Pvke,  899.  1  Chit.«ep.    Bd.  168.  Append.  Chap.  XX.  §  9»,  ta 
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jndgment  ag^in^  the  casual  ejectors,  to  state  tbat  a  copy  of  the 
declaration  was  served  on  the  teiiant,  who  occupied  the  one  part, 
and  that  another  copy  was  affixed  on  the  door  of  tbat  part  which 
was  vacant.'' 

In  the  case  of  a  vacant  possession,  the  affidavit  to  move  for  jodg* 
ment,  in  the  King's  Bench,  should  state  the  entry  of  the  lessor  of  the 

1)laintifir,  and  his  sealing  a  lease  on  the  premises,  the  entry  of  the 
essee,  and  ouster  by  the  defendant,  with  the  delivery  to  the  latter, 
of  a  copy  of  the  declaration  in  ejectment;^  An  affidavit  should  also 
be  made,  of  the  execution  of  th^  power  of  attorney,  if  tlie  entry  was 
made  by  a  third  person.^  But,  in  the  Common  Pleas,  an  affidavit  is 
unnecessary;  it  being  sufficient  in  that  court,  for  the  plaintiff  to  gVve 
[*537]  a  rule  to  plead,  as  in  common  cases,  and  at  the  expiration  of 
the  time  for  pleading,  if  there  be  no  appearance  and  plea,  he  signs 
judgment  as  a  matter  of  course.^  If  the  affidavit  of  service  of  a 
declaration  in  ejectment  be  defective,  a  rule  for  judgment  will  not 
be  granted,  in  the  King's  Bench,  until  a  proper  affidavit  be  pro- 
duced;*^ but  it  seems  to  be  otherwise  in  the  Common  Pleas,"  in 
which  latter  court  supplemental  affidavits  are  allowed  for  this,  as 
well  as  other  purposes. 

The  motion  for  judgment  against  the  casual. ejector,  Is  a  motiow 
of  course,  requiring  only  the  signature  of  a  counsel  or  serjeaot; 
and,  when  the  motion  paper  is  signed,  it  should  be  taken  by  the 
plaintiff's  attorney,  to  the  clerk  of  the  rules  in  the  King's  Bench, 
or  to  one  of  the  secondaries  in  the  Common  Pleas,  who  will  draw 
np  the  rule.  In  the.  Kin^s  Bench,  if  the  premises  be  situate  la 
IdOndon  or  Middlesex^  and  the  notice  require  the  tenant  to  appear 
on  ihe  first  day,  or  within  the  6rst  four  days  of  the  next  term,  the 
motion  for  judgment  against  the  casual  ejector  should  rc^larly  be 
made  in  the  beginning  of  that  term;  and  then  the  tenant  must  appear 
in  ybvr  days,  or  the  plaintiff  will  be  entitled  to  judgment.  K,  how- 
ever, the  motion  be  deferred  until  a  later  period  of  the  term,  the 
court  will  order  the  tenant  to  appear  in  two  or  three  days,  and 
sometimes  immtdiaidy^  in  order  that  the  plaintiff  may  proceed  to 
trial  at  the  sittings  after  term ;  but,  if  the  motion  be  not  made  before 
the  last ybvr  days  of  the  term,  the  tenant  need  not  appear,  until  Am 
days  before  the  essoin  day  of  the  subsequent  term.^  In  the  Com- 
mon Pleas,  it  is  a  rule,  that  **  tiie  motion  should  be  made,  in  Unam 
causes,  within  one  week  next  after  the  first  day  of  Michaelmas  or 
Easter  term,  and  within  ybur  days  next  after  the  first  day  of  Hiiary 
or  Trinity  term:"^  but  this  rule  relates  only  to  ejectments  served 
on  tenants  in  possession,  and  does  not  extend  to  cases  where  the 
possession  is  vacant,*  or  on  the  statute  4  Geo.  IL  c.  28.^  which 
may  therefore  be  moved  at  any  time  in  term.^  In  country  eject- 
ments, when  the  declaration  was  served  before  the  essoin  day  of 

•  4  Moore,  460.  mid  tee  Woodf.  L.  k  T.    Dowl.  U  Rj).  d4.  jtfiHe,  634, 6. 

404.  Ad.  Eject.  2  Ed.  213.  •  1  New  Rep.  C.  P.  306.  JnU,  634,  &. 

•  Append.  Chap.  XX.  §  6.  ^  Ad.  Eject.  2  Ed.  217,  la    lap.  K.  B. 
P  Id,  §  2.                                                   673. 677. 

4  Append.  Chap.  XX.  6.  n.  >  R.  T.  32  Cmr,  II.  C  P. 

'  1  Chit.  Rep.  499.  and  lee  «(.  606.  2       '  id,(a),  y  Unm^  ITS. 
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Eaiter  or  Michadmat  lerm,  with  notice  to  appear  in  those  terms, 
the  plaintiff,  in  the  King's  Bench,  must  formerly  ha\'e  moved  for 
judgment,  the  same  term  in  which  the  tenant  had  notice  to  appear;* 
but  afterwards,  he  wasallowed  in  that  court,^  ^as  well  as  in  the  [*538] 
Common  Pleas,^  to  move  for  judgment  at  any  time  during  the  next 
issuable  term  ;*  though,  where  the  notice  was  to  appear  in  Miehad' 
mm  term,  it  was  deemed  too  late  to  move  for  judgment  in  Trinity 
term  following  i^  And  now,  since  the  late  rule,®  the  motion  for 
judgment,  in  country  causes,  should  in  all  cases  be  made,  in  the 
term  in  which  the  tenant  is  required  by  the  notice  to  appear. 

On  moving  for  judgment  against  the  casual  ejector,  when  there  is 
uny  thing  in  the  service  of  the  declaration  out  of  the  common  way, 
it  should  be  mentioned  to  the  court,  from  the  affidavits,  and  they 
will  thereupon  either  grant  or  refuse  the  rule  for  judgment  in  the 
first  instance;  or,  if  the  matter  be  doubtful,  will  grant  a  rule  to  shew 
cause,  why  the  service  sworn  to  should  not  be  deemed  sufficient, 
When  the  service  of  the  declaration  is  perfect^  as  where  it  was  per- 
sonally delivered,  and  the  notice  read  over  and  explained  to  the 
tenant,  or  his  wife,  the^rourt,  on  motion,  supported  by  a  proper  affi- 
davit,'will  grant  a  rule  absolute  in  the  first  instance,  for  judgment 
against  a  casual  ejector:'  and  a  similar  rule  will  be  granted,  where 
the  declaration  was  left  with  a  relation  or  servant  of  the  tenant,  who 
afterwards^acknowledged  the  receipt  of  it,  before  the  essoin  day  of 
the.  next  term.'^  The  rule  for  judgment  is  also  absolute  in  the  first 
instance,  ^hen  tlie  premises  are  deserted,  and  the  landlord  proceeds 
on  the  statute  4  Geo.  II.  c.  28  ;V  or  in  the  King's  Bench,  on  a  vacant 
possession.^  But  when  the  service  of  the  declaration  is  imperfect^  as 
where  the  tenant  absconds,  or  keeps  out  of  the  way,  to  avoid  being 
served,  &e.  the  court  will  grant  a  rule  to  shew  cause,  why  service  of 
the  declaration,  by  leaving  a  copy  of  it  with  his  relation  or  servant, 
or  other  person,  upon  the  premises,  orr  by  fixing  the  same  upon  some 
conspicuous  part  thereof,  should  not  be  deemed  good  service ;''  and 
why,  in  default  of  appearance,  judgment  should  not  be  entered 
against  thecasual  ejector  ;and  will  direct  by  the  rule,  in  what  manner 
it  shall  be  served.^  It  was  formerly  usual,  in  the  King's  Bench,  to 
grant  such  rule,  with  respect  \o  future  service  only,  and  not  with  any 
'retrospect  ;"^  but  the  practice  in  that  court  was  altered,  in  the[539*] 
beginning  of  the  last  reiga,"^  and  made  conformable  to  the  course  of 

'  Rno.  Eject.  2  Ed.  191.  Imp.  K.  B.  673.  2  Chit.  Rep.  376,  6.  K.  B.  2  Brod.  &  Bin|r. 

677.  705.  6  Moore,  637.  2  Chit.  Rep.  880.  C.  P. 

•  2  Chit.  Rep.  189.  9  Price,  299.  Excheq.  Anlt,  624.  Pod,  640. 
b  Barnes,  186.  260.   4  Taunt.  788.  Run.  i  Append.  Chap.  XX.  §  20,  tic. 

Eject.  2  Ed.  191.  f  Id.  §  31,  tic.  PoU,  639. 

•  The  rule  for  judg^m^nt  in  sach  case        «>  j9n/e,  627. 636.         *  j9fi/«,631,2.686. 
was  at  6rst  onlj  a  rule  to  slieir  cause  In        k  Mity  632.  636,  7. 

the  King's  Bench  ;  l>oe  ex  dim.  Ptanon  v.  >  1  Str.  676.  Cas.  Ump.  Hardw.  164.  S.C. 

jRm,  U.  64  Geo.  III.  K.  B.  Ad.  Eject.  2  Ed.  cited.  Barnes,  173.  188.  190.  192.  2  Bar. 

819.    2  Chit.  Rep.  189.   (a),  but  after-  1116.  1   Blac.  Rep.  290.  S.  C. /d.8l7.  S 

wards,  a  rule  absolute  was  granted  in  the  Bur.  1181.  2  Wils.  268.  3  Moore,  676.   1 

first  instance:  2  Chit.  Rep.  189.  which,  Chit.  Rep.  100.  (a).  2  Chit.  Rep.  176,  7,8. 

however,  was  required  to  be  served  on  the  Ad.  Eject.  2  Ed.  210,  tic.  Append.  Chap, 

tenant.  XX.  §  27,  8.  Mtt^  680.  636. 

«  2  Chic.  Rep.  190.  »  2  Bur.  1116.  1  Blac.  Rep.  290.  S.  C. 

•  a  £.  2  Qeo.  IV.  4  Bam.  ti  AM.  689.  Id.  317. 
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ibe  Cmnmon  Pleas  f  and  k  is  now  the  practice  in  hcrtb  eonrtt,  w 
gram  ilic  rule,  on  a  proper  affidavit,  for  giving  effect  lo  a  ptui  ler- 
vice.  This  rule  may  eillier  be  granted  upon  the  tenant,  bis  att«imey 
or  other  person,  by  name,®  or  generally,  without  naming  any  person 
in  particular  ;P  and  if  the  rule  be  made  absolute,  the  I'ule  for  jadg* 
ment  will  be  drawn  up  as  a  matter  of  course.  When  the  tenant,  or 
bis  wife/  refuses  to  accept  a  copy  of  the  declaration,  the  role  Car 
judgment,  we  have  seen,^  is  absolute  iji  the  first  instance,  or  the 
court  will  only  grant  a  rule  nisij  according  to  circumstaiiieft: 
But  the  rule  b  always  nm,  when  the  tenan^  absconds  or  keeps  ooc 
of  the  way,  to  avoid  being  Served,  and  a  copy  of  the  declarattopo  ta 
in  consequence  delivered  to  a  relation  or  servant,  or  other  pers«a, 
on  the  premises/ 

The  nde  for  jtidgment  against  the  casual  ejector,  in  the  King's 
Beucb,  is  a  conditjonal  rule  or  order  of  the  court,  that  *' unless  the 
tenant  in  possession  of  (or,  if  the  premiits  are  wUefuMedf  ^anlesi 
som.e  person  claiming  title  to')  the  premises  in  question,  shall  a^ 
pear  and  plead  to  issue  on  a  certain  day,  being  four  days  afer 
granting  the  rule  in  -lotion  causes,  or  four  days  aflt6r  the  last  day  of 
term  in  country  causes,  judgment  shall  be  entered  for  the  plaintii^ 
against  the  casual  ejector,  by  default."',  .In  the  Common  Pleat, 
the  rule  is,  that ''  unless  the  tenant  in  possession  of  the  tenements  ia 
question,  or  some  other  person  concerned  in  th^  title  thereof,  shaH 
appear  on  a  certain  day,  by  an  attorney  of  that  court,  who  shM 
then  forthwith  receive  a  declaration,  and  plead  thereto  the  general 
issue,  and  consent  to  the-common  rule  for  confessing  lease  entry  and 
ouster,  upon  the  trial  to  be  had,  Judgment  shall  be  entered  against 
the.  casual  ejector ;  and  in  the  mean-time  proceedings  are  to  stay.^ 

When  there  are  jeoeroT  tenants  in  possession  of  the  premises,  and 
it  appears  from  the  affidavits,  that  tbey  have  all  been  served,  there 
is  only  one  rule  for  judgment  against  the  casual  ejector;  wfaereia 
they  are  mentioned  generally,  as  "  tenants  io  possession  of  the 
premises  in  question,"  though  the  name  of  each  tetiant  was 
rately  prefixed  to  the  notice  served  on  him.*^  &ut  where  it  does 
[^540]  appear  from  the  ^affidavits,  that,  all  the  tenants  have 
served,  the  rule  is  drawn  up  specially,  mentioningxthe  name  or 
of  those  tenants  only  who  have  been  served,  and  describing  tliem  as 
"  tenant  or  tenants  in  possession  of  part  of  the  premises.'^*  And 
where  tlicre  were  separate  declarations,  and  the  notices  to  appear 
were  addressed  to  the  tenants  severally,  and  there  are  separate 
affidavits  of  service,  several  rules  are  drawn  up,  as  in  several  eject* 
ments;  and  they  must  afterwards,  if  necessary,  be  consolidated. 

The  rule  for  judgment  in  town  causes,  we,  have  seen,^  is  for  the 
tenant  or  tenants  in  possession  to  appear  ^d  plead,  in  the  King's 
Bench  and  Common  Pleas,  on  a  day  certain  in  term,  at  the  dis- 
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•  Barses,  173. 168.  190. 192.  •  Append.  Chap.  XX.  §  Sl»  he 

•  Append.  Chap.  XX.  §  27,  8.  t  /rf.  §  34. 

P  2  Chit.  Rep.  183.    Jnte,  62S.  •  7  Durnf.  &  East,  4n.  JhUe^  (88. 

«  JlnUf  629, 80.  *  Append.  Chap.  XX.  €  38. 

'  ^nU,  630. 53S.  088.  f  4nU,  687.  630. 
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mnce  or  /otcr  daya  from  the  day  of  granting  the  ftile.*  Ifli  eotmtfry 
causes,  ilie  tenant,  or  person  ctainiing  title  to  the  jH^emiscs,  bad* 
Ibrmerl}'  in  all  cases  until /our  days  after  the  end  of  the  next  issu»«^ 
Ue  lemiy  to  appear  and  plead  ^  And,  in  the  Excheqpver,  it  was  a 
rule,  that  **  in  all  country  ^tments,  which  were  moveif  in  a  term 
not  issuable,  the  defendant-should  liaveybtir  days  next  ftf^  the  end 
of  the  issuable  term,  iniroediaiely  succeeding  the  respective  t«rtna< 
in  which  suc>h  ejectments  were  moved,  to  appear  thereto.'*  But 
•iwwyby  a  late  rule  of  »ll  the  courts,^**  in  all  country  ejectments^ 
which  xhall  be  served  before  the  essoin  day  of  tny  Michaelmas  or 
JSasltr  term,  the  tifne  for  tiie  appearance  of  tlie  tenant  in  possessionr 
shall  be  withinybvr  days  after  the  end  of  such  Alichadmas  or  Easter 
term,  and  shall  not  be  postponed*  till  the/eit7tA  day  after  the  end  of 
BUary  or  Triniiy  terms  respectively  following." 

Tbe  clerk  of  the  rules,  in  the  King^s  Bench,  and  secondaries  (»f 
the  Common  Pleas,  are  required  to  keep  a  book,  'Mn  ^hich  shaH 
.be.  entered  all  the  roles  which,  from  time  to  time  shall^  be  ddiwered 
oul  in  ejectanent,  (instead  of  tbe  book  formerly  kept,  containing  ft 
list  of  ejectments  meveil;)  in  which  book  shall  be- mentioned  the- 
number  of  the*  entry,  the  county  in  which  the  premises  lie,  the- 
names  of  the.  nominal  plaintiff,  tfie  first  lessor  of  the  plaintiff,  (witk 
tbe  words  **  and  'others,''-if  there  be  more  tlian  one,)  and  also  the 
name  pf  the  casual  ejector :  And  unless  the  rule  for  judgment  be 
drawn  up,  and*  taken  away  from  the  office  of  the  clerk  of  the  roles,, 
or  secondaries,  within  iwo  days  after  the  end  of  the  term  in  which  the 
^rtment  is  moved,  *norul^  shall  be  drawn  up,  or  entered  in[*64]] 
the  book,  nor  shall  any  proceedings  be  had  in  such  ejectment/** 
If  the  rule  be  Di»t  taken  away  from  the  o$ee  in  due  time,  the  clerk 
of  the  rules,  or  secondaries,  will  not  deliver  it  out,  without  a  rule 
ofconrt,  or  order  of  a  judge,  authorising  them  to  do  so.'  And,  in 
tlie  case  of  a  vacant  possession,  where  the  plaintiff^  having  obtained 
judgment  against  the  defiindant,  bad-  neglected  to  take  awny  the 
rule  from  the  office,  before  the  end  of  the  term,  the  court  of  King's 
Bench  would  not  assist  btm,  by  granting  a  rule  for  judgment  in  the 
liext  term.' 

lo'  ejeciinent,  by  landlord  against  tenant,  on  tbe  statute  1  Qeo^ 
IV.  c.  87.*  *'  where  the  term  or  interest  of  any  tenant,  holding  under 
a  lease  or  agreement  in  writing,  any  lands,  be.,  for  any  term  or 
number  of  years  certain,  or  from  year  to  3^ear,  shall  have  expired, 
or  been  determined,  eidier  by  the  landlord  or  tenant,  by  regular 
notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  by 
or  nnder  him,  shall  refuse  to  deliver  up  possession  accordingly, 
after  lawAil  demand  in  writing/  made  and  signed  by  the  landlord 

'  Append.  Chnp.  XX.  6  81,  &lc.    .  Ezcben.  Man.  Ex.  Append.  284.  8  Prici^ 

■  Ad.  Ejecr.  2  Ed.  219.  4  Taunt.  738.  604.  contra.  Ad.  Eject.  2  Ed.  219,  20. 

Run.  Eject.  2  Ed  191.  «  H.  M.  31  Geo.  III.  K.  B.  4  Durnr.  & 

^R.  £.  8  Geo.  IV.  4  Barn,  b  AM.  689.  8  East,  1.  R.  £.  48  Geo.  lU.  C.  P.  1  Taattt 

Chit.  Rep  876,  6.  K.  B.  2  Brod.  k  Binf .  817. 

706.  6  Moore,  687. 2  Chit.  Rtp.  380.  C.  P.  <*  2  Chit  Rep.  188. 

0  Price,  299.  Excbeq.  Ante,  624. 638.  And  •  $  1. 

see  a  former  rule  of  T.  26  b  27  Geo.  If.  4  7.  '  Append.  Chap.  XX  {  64 

a  Prke,  8ia    But  see  R.  H.  80  Oi^  IH. 
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or  hU  agent,  and  served  personally  upon  them,  or  left  at  the  dwell- 
ing-bouse or  usual  place  of  abode  of  such  tenant  or  person,  and  the 
landlord  shall  thereupon  proceed  by  action  of  ejectment^  for  the 
recovery  of  possession,  it  shall  he  lawful  for  him,  at  the  foot  of  the 
declaration,  to  address  a  notice  to  such  tenant  or  person,  requiring 
him  to  appear  in  the  court  in  which  the  action  shall  have  been  con»- 
menced,  on  the  first  day  of  the  term  then  next  following,  or^  if  the 
action  shall  be  brought  in  tVaUsy  or  in  the  counties  palatine  of 
Chuter^  Lancaster  J  or  Durham  respectively,  then,  on  the  first  day 
of  the  next  session  or  aiisizes,  or  at  the  court  day,  or  other  osiral 
period  for  appearance  to  process,-  then  next  following,  (as  the  caise 
nay  be,)  thereto  be  made  defendant,  and  to  find  such  bail,  if  order- 
^ed  by  the  court,  and  for  such  purposes,  as  are  thereinafter  specified  :* 
And  upon  the  appearance  of  the  party  at  the  day  prescribed,  or,  in 
case  of  non-appearance,  on  making  the  usual  affidavit  of  service  of 
the  declaration  and  notice,  it-shall  be  lawful  for  the  landlord,  pro- 
ducing the  lease  or  agreement,  or  seme  counterpart  or  dapKcale 
thereof,  and  proving  tlie  execution  of  the  same  by  affidavit,  and  upon 
affidavit  that  the  premises  have  been  actually  enjoyed  under  such  lease 
or  agreement,  and  that  the  interest  of  the  tenant  has  expired,  or  beeo 

E^642]  determined  by  regular  notice  to  ^quit,  as  the  case  may  be,  and 
at  possession  has  been  lawfully  demanded  in  manuer  aforesaid,  to 
move  the  court  for  a  rule  for  such  tenant  or  person  to  shew  cause,  ia 
a  time  to  be  fixed  by  the  courl,  on  a  consideration  of  the  sitnatioo  of 
the  premises,  why  such  tenant  or  person,  upon  being  admitted  de- 
fendant, beside  .entering  into  the  common  rule,  and  giving  thecoai* 
mon  undertaking,  should  not  undertake,  incase  a  verdict  shall  pass 
for  the  plaintiC  to  give  the  plaintifi'a  judgiaent,  to  be  entered  op 
against  the  real  defendant,  of  the  term  next  preceding  the  tiaie  of 
trial,  or,  if  the  action  shall  be  brouglit  in  fValeSj  or  in  the  counties 
palatine  respectively,  then  of  the  session,  assizesi  or  court  day,  as 
the  case  may  be,  at  wliich  the  trial  shall  be  had  ;  and  also  why  he 
should  not  enter  into  a  recognisance,  by  himself  a'nd.two  sadicieat 
sureties,  in  a  reasonable  sum,  eondttioned  to  pay  the. costs  and 
damages  which  shall  be  recovered  by  the  plaintiff  in  the  action; 
and  it  shall  be  lawful  for  the  court,  upon'Cau$e  shewn,  or  upon,  affi- 
davit of  the  service  of  the  rule,  in  case  no  cause  shall  be  shewn,  to 
make  the  same  absolute,  in  the  whole  or  in  part,  and  to  order  sach 
tenant  or  person,  within  a  time  to  be  fixed,  in  eonsideratioo  of  all 
the  circumstances,  to  give  such  undertaking,  and  -find  such  bail, 
with  such  conditions,  and  in- such  manner,  as  shall  be  specified  ia 
the  said  rule,  or  such  part  of  the  same,  so  made  absolute;  and  ia 
case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no 
ground  to  induce  the  court  to  enlarge  the^time  for  obeying  the 
same,  then,  upon  affidavit  of  the  service  of  such  order,  an  absolute 
rule  shall  be  made  for  entering  up  judgment  for  the  plaintiff.  Pro- 
vided always,  that  nothing  in  that  act  contained,  shall  he  construed 
to  prejudice  or  affect  any  right  of  action  or  remedy,  which  land- 
lords already  possessed,  in  any  of  the  cases  herein  before  provided 

tJnU,  610.  SS9.  SfiS. 
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.  ibr."^    This  statute  has  been  holden  to  extend  to  a  tenancy,  by  vir*^ 
tueof  an  agreement  in  writing,  for  a  term  certain  :^  And  where  a 

.  landlord  had  entered  into  a  written  agreement  wiiii  the  tenant,  to 
grant  liim  a  lease  for  a  certain  term,  which  lease  however  was  never 
granted ;  and,  at  the  expiration  of  the  lerm,  the  tenant  held  over, 
after  having  been  served  with  a  proper  notice  to  quit,  and  he  was 
then  served  with  a  written  demand  of  possession,  with  an  intimation 
that  if  he  did  not  deliver  it,  an  ejectment  would,  be  brought ;  the 
court  decided,  first,  that  the  tenant  held  under  an  agreement  in 
writing,  and  was  not  to  be  treated^  as  a  tenant  from  year  to  year ; 

^  and  secondly,  that  the  demand  of  possession  was  sufficient  to  entitle 
the  plaioMff  to  the  benefit  of  the  undertaking  and  security  required 
by  jhe  •statute.'^  But  the  statute  does  not  extend  to  the  case  of  a 
lessee,  holding  over  after  notice  to  quit  given  by  himself,  where  his 
tenancy  has  not  expired  by  efl]ux  of  time.'  And  where  a  tenant 
holds  froii^  yeffr  to  year,  without  a  lease  or  agreetnent  in  writing, 
k  is  not  a  case  witliin  the  statute.°^- 

In  proceeding  on  this  statute,  the  lease  or  agreement  under  which 
the  tenant  holds  the  premises,  or  a  counterpart  or  duplicate  thereof^ 
must  be  produced,  though  it  need  not  it  seems  be  left  in  court }  and 
the  execution  of  the  same  must  be  proved  by  affidavit/^  as  well  as 
*tliat  the  premises  have  been  actually  enjoyed  under  such  [*543] 
lease  or  agreementy  and  that  the  interest  of  the4enant  has  expired, 
or  been  determined  by  regular  notice  to  quit;®  and  that  a  dtmand 
ill  writing  of  the  possession  has  been  made,  and  signed  by  the  land- 
lord or  his  agent,  and  personally  served  upon,  or  left  at  the  dwell- 
ing-house or  usual  place  of  abode  of  the  tenant,  or  person  holding 
mider  him  f  upon  which. the- court  will  grant  a  rule  to  shew  rause,^ 
why  the  tenant,  upon  being  made  defendant -instead  of  the  casual 
ejector,  beside  entering  into  the  common  consent  ruJe,  and  giving 
the  usual  undertaking,  should  not  i^ideriake,  in  case  a  verdict 
should  pass  for  the  plaintifi*,  to  give  bim  judgment,  to  be  entered  up 
of  the  preceding  term,  against  the  real  defendant,  and  why  he  should 
not  enter  into  a  recognizance,  by  himself  and  two  sufficient  sureties, 
in  a  reasonable  sum,  conditioned  to  pay  the  costs  and  damages 
which  shall  be  recovered  by  the  plaintiff,  pursuant  to  the  statute/ 
This  rule,  however,  need  not  specify  all.  the  particulars  required  by 
the  statute;  as  the  court  may  mould  the  rule,  conformably  to  its 
requisites,  on  shewing  cause  :*  and  if  no  sufficient  cause  be  shewn, 
they  will,  on  making  the  rule  absolute,*  order  the  tenant  to  give 
the  additional  Jindertakiiig  required  by  the  statute,  and  also  that  he 
do,  within  a  certain  time,  to  be  specified  in  the  rule,  enter  into  a 

*>  $  7.  •  Append.  Chap.  XX.  §  66. 

*  5  Barn.  &  Aid.  766.   1  Dowl.  &  Ryl.  •  Append.  Chap.  XLVI.  §  1,  be. 
483.  S.  C.  and  see  6  Moore,  64.  in  which  P  Append.  Chap.  XX.  §64. 
letter  case  Uie  agreement  from  year  to  ^  Id.  §  66. 

year  was  in  wricinf^,  Uioogh  not  so  suted  r  6  Moore,  64. 

in  the  report.  •  6  Barn.  &  Aid.  766.  1  Dowl.  U  Rjl. 

k  2  Dowl.  &  Ryl.  666.  433.  S.  C. 

1  1  Dowl.  h  Ryl.  640.  t  Append.  Chap.  XX.  §  69. 

•  6  Bam.  &  Aid.  770 
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recognitttnce,*  by  himself  and  two  safficitnt  sarecies,  in  a  certsifi 
sum,  to  be  fixed  by  the  court,  conditioned  to  pay  the  coats  and  dama- 
ges, tec.  In  the  first  case  which  occurred  upon  this  statute,  in  the 
Common  Pleas,  the  court  observed,  tiiat  they  were  only  empowered 
to  require  a  recognizance,  in  a  reasonable  sum,  for  tbe  easts  of  the 
action,  and  not  hr  the  mesne  profits ;  and  that  what  was  to  be  con* 
sidered  a  reasonable  sum,  must  be  ascertained  by  tbe  profhooota ry.'' 
The  undertaking  to  give  judgment  of  the  pneceding  term,  ts  osualljr 
inserted  in  the  consent  rule  ;*  and  the  recognizance  is  talien  belbre 
a  judge  in  toirn  causes,  or,  in  the  country  belbre  a  commissiooer 
for  taking  bail.* 

A  role  for  judgment  having  been  obtained  against  tbe  teaoal 
ejector,  tbe  tenant  in  possession,  or  his  landlord,  either  appears,  and 
enters  into  tlie  consent  rule,  to  be  .made  defendant,  ins.tead  of  dia 
casual  ejector,  and  to  confess  lease  entry  and  ^ouster,  be.  caa/fesaet 
the  action,  or  makes  default.  In  the  latter  case,^tbe  p}a1otiff*a 
attorney,  having  ascertai«ied  the  fnet,  by  searching  the  tjectmenC 
books  at  the  judges'  cbdmbers  in  the  King's  Bench,  and  the  plea 
book  at  tbe  prpthotiptaries'  office  in  the  Common  Pleas,  may  sigs 
judgment  against  (he  casual  ejector;*  aAd  ft  is  not  necessary  for 
him  to  give  a  rule  to  plead,  before  judgment  is  sigpied  r^  but  coas- 
mon  bail  must  first  be  filed  for  therasual  ejectof*,  in  the  King's  Bench 
[*544]  by  bill^  though  it  does  *nQt  seem  necessary  to  enter  aif  a^ 

fearance  for  him,  by  original  in  that  court,  or  in  the  CmnnKMi 
leas.^  It  was  fojrmerJy  necessary  to  sue  out  a  bill  of  MiddUsas 
or  latiiaf'^  before  judgment  could  be  signed  against  the  casual  efec*> 
tor,  in  the  King's  «Bench  f  but  thiji  is  now  dispensed  wtth  ;  for  Ms 
being  admitted  to  bail  implies  he  was  once  a  prisoner,  and  whetlier 
be  came  into  court  regularly  hy^  latitat  or  not,  yet  the  judgment  is 
not  coram  nonjudiceS  The  judgment,  however,  roust  noi  be  signed, 
until  the  allernoon  of  the  day  irext  after  that  on  which  tbe  role  ex** 
pires ;  and,  if  iSit(/u2ay happen  to^Be  tbe  last  day,  it  cannot  be  signed 
until  the  afternoon  of  Tirefctay.t^ 

In  order  to  sign  judgment  against  the  casual  ejectof,  the  role  for 
judgment  must  be  drawn  up,  with  the  clerk  of  the  rules  in  tbe  King's 
Bench,  or  secondaries  in  the  Common  Pleas,  and  an  incipitur  of 
the  declaration  made,  on  a  ten  shilling  stamped  paper,  which  is 
called  the  judgment  paper,-and  also  on  a  roll  of  the  same  terra  with 
the  rule,  beginning,  in  the  Kiiig^s  Bench,  with  the  warrants  of 
attorney  ;^  but,  in  the  Common  Pleas,  the  warrants  of  attorney  are 
made  out  and  filed  with  the  clerk  of  tbe  warrants,  who  marks  the 
judgment  paper;  which  is  taken  to  the  clerk  of  the  judgments  in 
the  King's  Bench,  or  proihonotaries  in  the  Common  Pleas ;  and,  on 
producing  the  rule,  the  clerk  will  sign  the  judgment:  after  which,  a 

«  2  Dowl.  k  Ryl  088.  and  sm  8  l>owL        «  R.  T.  14  Car,  II.  R.  M.  88  Car.  II.  K.  B. 

U  Ryl.  230.  *  Imp.  K.  B.  676.  Imp.  C.  P.  60a 

«  ff/.$44.  •  R.T.  14  Cor.  11.  R.M.  S3  Or.  II.  K.B. 

9  6  Moons,  54.  '  R.  T.  14  Car.  II.  GUb.  Eject.  22.  Ad. 

•  Stat.  1  Gm.  IV.  c.  87.  §  4.  Eject.  2  Cd.  221,  2. 

■  Append.  Chap.  XX.  §  35,  &c.  »  Say.  Rep.  303. 

^  Ad.  Eject  9  Ed.  282.  k  Append.  Cbap.  XX.  §  85. 
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writ  of  possession^  may  be  immediately  sued  out,  and  executed;  for 
which  a  pracipe  is  required  in  the  King's  Bench,  but  not  in  the 
Common  Pleas.*^ 

If  the  judgment  against  the  casual  ejector  be  irregular^  the  court, 
on  motion,  will  order  it  to  be  set  aside,  with  costs :  And  where  the 
judgment  was  set  aside  for  irregularity,  and  'possession  ordered  to 
be  restored,  but  the  lessor  c^"  th^  plaintiff,  who  held  the  possession, 
absconding,  the  rule  was  ineffectual,  the  court  of  Common  Pleas, 
on  motion,  ordered  a.  writ  of  restitution,  on  behalf  of  the  late  tenants 
in  possession.'  And  even  though  the  judgment  against  the  casual 
ejector  be  regular,  yet.  the  courts  in  this,  as  in  other  actions,  will 
order  it  to  be  set  aside,  upon  an  affidavit  of  merits,  and  payment  of 
costs.!^  Bui  Che  court  of  Common  Pleas  refused  to  set  aside  a 
judgment. and  execution  in  ejectment,  in  order  to  let  in  a  person  to 
defend;  though  he  made  an  affidavft,  setting  forth  a  clear  title,  and 
offered  to  pay  *costs.^  So,  where  a  plaintiff  had  obtained  [*545] 
judgment  and  possession  in  an  undefended  ejectment,  without  col- 
lusion, and  had  sold  part  of  the  premises,  and  transferred  the  pos- 
session, that  court  would  dq(  let  iii  the  landlord,  from  whom  his 
tenants  had  concealed  the  ejectment,  to  appear  and  defend  it,  on 
payment  of  Costs.^  In  vacation,  a  judge  at  chambers,  on  an  affi- 
davit of  merits,  will  cotnpel  the  plaintiff  to  accept  a  plea,  or  stay  the 
proceedings,^provided  be  will  not  waive  his  Judgment,  on  payment 
ofcostB.P' 

The  appearance  in  ejectment  is  either  by  the  tenant,  or  his /and- 
lord,  8ic.  or  by  both.  If  the  tenant  appear,  either  alone  or  jointly 
with  his  landlord,  within  the  time  limited  by  \he  rule  for  judgment, 
he  must  enter  into  the  common  consent  rnle,^  to  be  made  defendant, 
instead  of  the  casual  ejecjtor,  and  to  confess  lease  entry  and  ouster, 
and  insist  upon  the  title  only :  But,  in  the  case  of  a  vacant  posses- 
sion. Ho  person  claiming  title  to  the  premises  will  be  letin  to  defend ; 
but  he  that  can  *  first  seal  a  lease  thereon,  must  obtain  possession, 
and  any  other  person  claiming  title  thereto,  may  eject  him,  if  he 
can :  and,  by  the  course  of  the  court,  no  defence  can,  it  is  said,  be  ' 
made  in  this  case,  except  by  (he  defendant  in  ejectment,  who  is  a 
real  ejector.' 

By  the  terms  of  the  consent  rule,  which  is  in  substance  the  same 
in  both  courts,*  the  party  applying  consents  to  be  made  defendant, 
instead  df  the  casual  ejector;  to  appear,  at  the  suit  of  the  plaintiff, 
and,  if  the  proceedings  are  by  bill,  to  file  common  bail;  to  receive  a 
declaration  in  ejectment,  and  plead  not  guilty ;  and,  at  the  trial  of 
the  issue,  to  confess  lease,  entry  and  ouster,  and  insist  upon  the 
title  only ;  that  if,  at  the  trial,  the  party  appearing  shall  not  confess 
lease  entry  and  ouster,  whereby  the  plaintiff  shall  not  be  able  fur- 
ther to  prosecute  his  suit,  such  party  shall  pay  costs  to  the  plaintiff; 

i  Id.  Chap.  XLVl.  §  27,  &c.  Moore,  681. 

k  2  Sel.  Pr.  177.  imp.  C.  f .  «00.  M  Taunt.  890.  and  tee  2  Moore,  881- 

>  Barnes,  178.  >*  Imp.  K.  B.  676.  Imp.  C.  P.  60D. 

"  2  Str.  976.    1  Keoyon,  880.  4  Bar.  «  Append.  Chap.  XX.  §  80,  lu:. 

1906.  6  Taant.  206.  '  Barnes,  177.  Bal.  AS.  Fri.  Off. 

•3Taimt.  506.aDdiee  4Ta«nt.820.  2  •  7 JEHimf. fe Etit, 388, 4. 
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and  that  if  a  verdict  shall  be  given  for  the  defendant,  or  the  plain- 
tiff shall  not  further  prosecute  his  suit,  for  any  other  cause  thaa  for 
not  confessing  lease  entry  and  ouster,  the  lessor  of  the  plaintiff  shall 
pay  costs  to  the  defendant*  ^  «-     i 

It  was  formerly  usual  to  draw  up  the  consent  rule^  in  the  King's 
Bench,  generally,  for  the  tenant  to  be  admitted  defendant,  and  con- 
fess lease  entry  and  ouster,  «  for  the  premises  in  question,"*  or  (as  in 
the  Common  Pleas,*)  "  for  so  much  of  the  premises  as  were  in  the 
possession  of  the  defendant,  or  his  tenant,  or  any  person  claiming 
[*546]  by  or  under  his  title  ;"y  or  to  describe  the  premises,  for  which 
the  ejectment  was  meant  to  be  defended,  specially,  at  the  discretion 
of  the  defendant.*..  And  it  was  a  rule  in  the  King's  3ench,  that 
"  where  the  defendant,  by  the  consent  rule,  confessed  lease  entry 
and  ouster,  for  so  much  of  the  premises  as  were  in  his  possession,  or 
that  of  his  undertenants,  his  attorney  should  immediately  deliver  to 
the  plaintiff's  attorney,  a  note  in  writing  of  tiie  tenements,  so  being 
in  the  possession  of  the  defendant,  or  his  undertenants.*    If  this  was 
not  done,  the  plaintiff  might  have  called  on  the  defendant,  by  a 
judge's  order,  to  specify  for  what  Me  defended,  when  that  was  not 
ascertained  by  the  consent  rule  :^  And  the  lessor  of  the  plaintiff  was 
bound,  at  the  trial,  to  prove  the  defendant  fn  possession  of  the 
premises  for  which  the  ejectment  was  brought:*    Bat  now,  by  a^ 
late  rule  of  the  courts  of  King's  Bench**  and  Common  Pleas,*  "  i» 
every  action  of  ejectment,  the  defendant  shall  specify  in  the  con- 
sent rule,  for  what  premises  he  intends  to  defend  ;*"  and  shall  consent 
in  such  rule  to  confess,  upon  the  trial,  that  he  (if  he  defend  as 
tenant,  or,  in  case  he  defend  as  landlord,  that  his  tenant^  was  at  the 
'  time  of  the  service  of  the  declaration,  in  the  possession  of  such 
premises  f  and  that  if,  upon  the  trial,  the  defendant  shall  not  con- 
fess such  possession,  as  well  as  lease  entry  and  ouster,  whereby  the 
plaintiff  shall  not  be  able  further,  to  prosecute  his  suit  against  the 
defendant,  then  no  costs  shall  be  allowed  for  pot  further  prosecuting 
the  same,  but  the  said  defendant  shall  pay  costs  to  the.  plaintiff^  in 
that  case  to  be  taxed."     This  rule  operates  as  a  notice  of  the  pre- 
mises for  which  the  tenant  means  to  defend,  and  supersedes  the 
necessity  of  the  plaintiff's  proving  him  in  possession  of  them  at  the 

trial. 

If  the  tenant  appear,  his  attorney  procures  a  blank  consent  rnle, 
unstamped,  from  a  stationer's  in  the  King's  Bench,  or  'from  the 
secondaries'  office  in  the  Common  Pleas,  and  fills  it  up,  by  entitling 
it  of  the  term  of  appearance,  and  inserting  in  the  margin,  the  coanQr 
in  which  the  ejectment  is  laid,  and  the  names  of  the  original  parties, 

t  Append.  Chap.  XX.  6  39,  &c.  §  62. 

"/(/.§  39.  M  Wilt.  220.   7  Durnf.  k  East,  327.  1 

"t  Id.  ^42.  Bos.  &L  Pol.  573. 

7  Run.  £ject.  2  Ed.  ^,  4.  Ad.  Eject.  2  <>  R.  M.  1  Geo.  IV.  K.  B.  4  Bam.  &  AkL 

Ed.  233.  Id.  Append.  354,  5.  196.  2  Chit.  Rep.  375. 

>  2  Sel.  Pr.  181.  and  tee  7  Duraf.  &  «  R.  H.  1  &  2  Geo.  IV.  C.  P.  6  Moore, 

East,  329,  &c.  310.  2  Brod.  k  Bing.  470.  and  there  it  a 

•  R.  T.  15  Car.  U.  K.  6.  similar  rule  in  the  Eicheqaer.  R  £.  8  Gee. 

^  7  Durnf.  L  East,  332.  and  the  cases  IV.  9  Price,  299, 300. 

there  cited ;  and  see  Append.  Chap.  XX.  '  Append.  Chap.  XX.  §40.  48. 
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thus :  " to  wit.  A.  B.  on  the  demise  of  C.  D.  (or,  on  the  several 

demises  of  CD.  and  E.  F.  ficc.)  against  G.  H."  and  by  making 
the  tenant  defendant,  instead  of  the  casual  ejector,  in  the  body  of 
the  ^rule;  which  must  specify  for  what  premises  he  means  [*547] 
to  defend.!^  But  when'  there  are  several  demises,  the  rule,  in  the 
Common  Pleas,  need  not  be  entitled  with  the  christian  and  sur* 
name  of  each  of  the  lessors  of  the  plaintiff.^  The  defendant's 
attorney  then  signs  his  name  at  the  bottom,  leaving  a  blank  space 
for  the  plaintiff's  attorney  to  do  the  like ;  for  this,  it  should  be  ob- 
served, is  rather  an  agreement  between  the  parties  for  a  rule,  than 
.the  rule^tself,  which  is  afterwards  drawn  up  by  the  proper  officer.^ 
Common  bail  is  then  filed  by  the  defendant's  attorney,  in  the  King's 
Bench  by  bUl,  with  the  clerk  of  the  common  bails,  or  an  appear- 
ance entered  by  priginal  in  that  court,  on  a  proper  prcecipe^^  with 
ihe  filacer,  who  will  mark  the  rule  ^^  By  Consent  f^  or,  in  the  Com- 
mon Pleas,  an  appearance  must  be  entered  with  the  proper  filacer^ 
who  will  stamp  the  rule  *^  and,-  at  the  time  of  filing  common  bail,  or 
entering  an  appearance,  the  defendant's  attorney  must  deliver,  to 
the  officer,  a  memorandum  or  minute  of  his  warrant,  duly  stamped. 
Thepjecr  of  not  guilty^' is  then  engrossed,  on  four-penny  scamped 
paper,  and  annexed  to  the  consent  rule;  which  being  done,  the  plea 
and  rule  are  carried  to  and  left  at  the  chambers  of  one  of  the 
judges  in  the  King's  Bench,  or  at  the  prothonotaries'  office  in  the 
Common  Pleas.™ 

When  the  tenant  appears  for  the  whole  of  the  premises,  they  may 
either  be  described  in  the  consent  rule  generally,  as  in  the  declara- 
tion, or  as  they  really  are;  but,  when  he  appears  for  part  of  the 
premises  only,  that  part  must  be  particularly  specified  in  the  con- 
sent rule;*^  and  the  plaintiff  in  such  case,  having  obtained  the  rule 
ibr  judgment,  may  sign  judgment  against  the  casual  ejector  for  the 
residue.®  When  there  are  teveral  tenants,  they  may  all  join  in  the 
consent  rule,  to  defend  for  tb#  whole  of  the  premises,  stating  of 
virhat  they  consist ;  or  they  may  severally  defend  for  different  parts, 
specifying  the  particular  part  each  of  them  occupies.^ 

When  an  ejectment  is  brought  by  a  tenant  in  common,  joint- 
tenant,  or  coparcener,  against  his  companion,  it  is  necessary  for 
the  lessor  of  the  plAntiff  to  prove,  in  order  to  maintain  it,  an  actual 
ouster,  or  denial  of  entry  by  the  defendant,  unless  admitted  by  the 
consent  rule  ;">  and  therefore,  if  there  has  been  no  actual  ouster,  the 
defendant  ought  to  apply  to  the  court,  for  a  special  rule,'  to  con- 
fess lease  and  entryj  and  also  ouster  of  the  nominal  plaintiff,  if  an 
actual  ouster  of  the' ^plaintiff's  lessor,  by  the  defendant,  [^548] 
shall  be  proved  at  the  trial,  but  not  otherwise ;   which  rule   the 

*  Append.  Chap.  XX.  §  /ID.  43.  <"  Append.  Chap.  XX.  §  40. 43. 

k  3  Moore,  96.  «  2  Sel.  Pr.  181. 

*«»  Append.  Chap.  XX.  §  41.  P  7  Durnf.  U  East,  330.  Run.  Eject.  3 

1  Id.  §52.  Ed.  233.  Ad.  Eject.  2  Ed.  237.  2  Set.  Pr. 

k  Barnes,  178.  178.  and  see  Append  Chap.  XX.  §  40.  43. 
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court  of  King's  Bench  will  grant,  on  an  affidavit  that  there  has  been 
no  actual  ouster  by  the  defendant;'  and,  in  the  Comrooo  Pleas,  it 
is  said  to  be  merely  a  matter  of  course  to  grant  the  rule,  wbenever 
the  defendant  is  a  joint-tenant,  tenant  in  common,  or  coparcener/ 

Before  the  making  of  the  statute  11  Geo.  II.  c.  19.  landlords  were 
permitted  to  defend  ejectments,  by  joining  with  the  tenants  in  pos- 
session, and  even,  as  it  seems,  without  their  being  joined.*  But  the 
court  of  King's  Bench,  in  one  case,  refused  to  set  aside  a  judgment 
against  the  casual  ejector,  where  the  landlords  had  obtained  a  rfiJe 
to  be  made  defendants  with  the  tenants  in  possessioq^  and  entered 
their  appearance,  but  the  tenants,  having  been  practisM  upon, 
refused  to  appear,  or  make  any  defence  ;  saying,  that  the  mVe  was 
only  that  the  landlords  should  be  made  defendants,  together  with 
the  tenants  in  possession ;  and  therefore,  if  they  would  not  stand 
the  suit,  the  landlords  could  not  be  let  in.^  This  decision  seeins  to 
have  occasioned  the  passing  of  the  above  statute ;  by  which  it  is 
enacted,  that  "every  tenant,  to  whom  any  declaration  shall,  be  de- 
livered, for  any  lands,  be.  shall  forthwith  give  notice  thereof  to  his 
or  her  landlord  or  landlords,  or  his  her  or  their  bailiff  or  receiver, 
under  penalty  of  forfeiting  the  value'  of  three  years'  improved  or 
rack  rent  of  the  premises,  so  demised  or  holden,  in  the  possession 
of  such  tenant,  to  the  person  of  whom  he  or  she  holds;  to  be 
recovered  by  action  of  debt,  be."'  Thifi  clause  of  the  statute,  how- 
ever, has  been  construed  to  extend  only  to  those  cases,  in  which  the 
ejectment  is  inconsistent  with  the  landlord's  title  :^  Therefore,  a 
tenant  of  a  mortgagor,  who  does  not  give  him  notice  of  an  eject- 
ment brought  by  the  mortgagee,  upon  the  forfeiture  of  the  mort- 
gage, is  not  within  the  penalties  of  the  clause.^ 

By  the  same  statute,*  "  it  shall  and  may  be  lawful  for  the  court 
in  which  an  ejectment  is  brought,  to  suffer  the  landlord  or  landlords 
to  make  him  her  or  themselves  defendant  or  defendants,  by  Joioing 
with  the  tenant  or  tenants  to  whdfh  such  declaration  in  ejectment 
shall  be  delivered,  in  case  he  or  they  shall  appear ;  but  in  esse 
such  tenant  or  tenants  shall  refuse  or  neglect  to  appear,  judgment 
shall  be  signed  against  the  casual  ejector,  for  want  of  such  ap- 
[*549]  pearance ;  but  if  the  landlord  or  landlords  of  any  part  of 
the  lands,  tenements  or  hereditaments,  for  wlKch  such  ejectment 
was  brought,  shall  desire  to  appear  by  himself  or  themselves,  and 
consent  to  enter  into  the  like  rule,  that,  by  the -course  of  the  court, 
the  tenant  in  possession,  in  case  he  or  she  had  appeared,  ought  to 
have  done,  then  the  court,  where  such  ejectment  shall  be  brought, 
shall  and  may  permit  such  landlorcT  or  landlords  sp  to  do,  and 
order  a  stay  of  execution  upon  such  judgment,  against  the  casual 
ejector,  until  they  shall  make  further  order  therein." 

This  latter  clause  of  the  statute  has  been  construed  to  extend  not 
only  to  landlords,"  properly  so  called,  who  are  in  receipt  of  the 

'  AppendChap.  XX. §  46.  "2  Str.  820. 
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rents  and  profits  of  the  preraisesi  but  also  to  all  persons  claiming 
title  thereto,  consistently  with  the  possession  of  the  occupier,  though 
they  have  not  previously  exercised  any  act  of  ownership  over  the 
property ;  as  to  the  heir,*^  devisee  in  trust,^  or  mortgagee,^  who  has 
never  been  in  'possession,  or  to  remainder-men  or  reversioners,^  or 
even,  as  it  seems,  to  a  lord  claiming  by  escheat.^  But  a  parson^ 
claiming  gi  right  to  enter  and  perform  divine  service  in  a  chapel, 
was,  before  the  sUktute,  holden  not  to  bave  a  sufficient  title  to  be 
admitted  defendant/  And  where  a  person  claims  in  opposition  to 
the  title  of  the  tenant  in  ppssessfon,  he  cannot  be  considered  as 
landlord.^  In  such  ca^e  therefore,  if  a  party  should  be  admitted  to 
defend  as  landlord,  the  lessor  pf  the  plaintiff  may  apply  to  the  court, 
or  to  a  judge  at  chambers,  and  have  the  rule  discharged  ifvith  costs.^ 

When  a  landlord  means  to  defend,  a  motion  should  be  made  for  a 
role,  that  he  may  be  made  defendant  with  the  tenant,  if  he  appear ; 
and,  if  the  tenant  do  not  appear,  then  that  he  may  appe.ar  by 
himself,  and  enter  into  the  common  rule,  and  defend  his  tide >  This, 
in  ordinary  cases,  is  a  mere  motion  of  course,  requiring  only  the 
signature  of  a  counsel  or  Serjeant ;  but  it  Is  said,  that  when  the  party 
who  wjsbes  to  be  miide  defendant,  is  not  the  tenant  or  -actual  land- 
lord, but  has  seme  particular  interest  to  sustain,  the  court  must  be 
moved,  on  an  affidavit  of  the  facts,  to  permit  him  to  defend,  with  or 
witbout  the  tenant,  as:  the  case  mdy  require.^ 

*The  motion  for  a  rule  to  ^dmit  the  landlord  to  defend,  [^550] 
instead  of  the  tenant,  ought  regularly  to  be.  made  before  judgment 
is  signed  against  the  casual  ejector;  and  if  it  be  delayed  until  after 
that  time,  the  court  will  grant  or  refuse  the  rule,  at  tlieir  discretion,^ 
Thus,  where  a  judgment  against  the  casual  ejector  was  signed,  and 
a  writ  of  possession  executed  thereon,  and  it  appeared,  upon  motion, 
that  .the  landlord's  delay  in  his  application  arose  from  the  tenant's 
negligence,  in  not  giving  him  due  notice  of  the  service  of  the  decla- 
ration, according  to  the  provisions  of  the  statute  II  Creo.  II.  c.  19. 
{^12.  the  conrt  drdered  the  judgment  and  execution  to  be  set  aside, 
compelled  the  tenant  to  pay  all  the  costs,  and  permitted  the  landlord 
to  be  made  defendant  on. the  usual  terms;  notwithstanding  it  was 
strongly  argued  by  the  opposite  party,  that  the  judgment  was  per- 
fectly tegular,  and. that  the  tenant's  negliffence  was  entirely  a  mat- 
ter between  him  and  his  landlord,  for  which  the  statute  had  given 
the  landlord  ample  compensation."^  But  where  the  landlord  ap- 
plied to  be  made  defendant,  after  judgment  had  been  signed,  but 
before  execution,  and  the  claimant  offered  to  waive  his  judgment,  if 
the  landlord,  who  resided  in  Jamaica^  would  give  security  for  the 

•  8  Darnf.  k  Ea«t,  788.  •  8  Bur.  1290. 
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costs,  to  which  offer,  the  landlord's  counsel  would  not  accede,  the 
court  refused  the  application,  and  permitted  the  plaintiff's  lessor  10 
take  out  execution.*^  And,  in  a  recent  case,  the  court  of  CotnnKm 
Pleas,  after  a  recovery  in  an  undefended  ejectment  witbont  collo- 
sioo,  and  after,  the  lessor  of  the  plaintiff  had  contracted  for  the  sale 
of  part  of  the  premises,  and  let  the  purchaser  into  possession,  refus- 
ed to  set  aside  the  judgment,  and  writ  of  possession,  upoq  an  appli- 
cation of  this  nature ;  and  assigned  as  their  reason,  that  the  coooeai- 
ment  of  the  delivery  of  the  declaration  was  a  matter  between  the 
tenant  and  *his  landlord,  with  which,  the  plaintiff's  lessor  had  no 
concern.® 

When  the  landlord  defends  with  the  tenant,  he  joins  whh  him  in 
the  consent  rule ;  but  when  the  tenant  refuses  or  neglects  to  appear, 
judgment  is  signed  against  the  casual  ejector  ;p  the  reason  for 
which  is,  that  under  such  judgment,  the  plaintiff,  if  a  verdict  be 
given  for  him,  may  obtain  possession  of  the  premises,  which  be 
could  not  do,  by  virtue  4)f  a  judgment  against  a  person  out  of  pos- 
session ;4  and  in  that  case,  the  landlord  alone  must  enter  into  the 
consent  rule:  but  execution  is  stayed^  until  the  court  shall  further 
order/  The  rule,  for  admitting  the  landlord  to  defend,*  beiog 
[*551]  drawn  op  by  *the  clerk  of  the  rules  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas,  a  copy  thereof  is  made  aqd  an- 
nexed to  the  plea,  together  with  the  agreement  for  the  consent  rde, 
properly  filled  up  and  signed ;  and  common  bail  beiog  filed,  or  a 
common  appearance  entered  with,  and  a  memorandum  or  minute  of 
the  defendant's  warrant  of  attorney,  duly  stamped,  delivered  to  the 
clerk  of  the  cc^nmon  bails,  or  filacers,^  the  plea  and  rules  are  lefi 
at  a  judge's  chambers  in  the  King's  Bench,  or  the  prothonotaries' 
office  in  the  Common  Pleas. 

The  tenant,  or  his  landlord,  having  appeared,  either  alone  or 
jointly  with  each  other,  and  entered  into  the  consent  rule,  or  agree- 
ment to  confess  lease  entry  and  ouster,  &c.  and  left  the  same  at  a 
judge's  chambers,  m  the  King's  Bench,  or  the  profhonotaries'  office, 
in  the  Common  Pleas ;  and  the  tenant,  when  necessary,  having 
given  the  undertaking,  and  entered  into  the  recognizance,  reqoired 
by  1  Geo.  IV.  c.  87.  the  plaintiff's  attorney  must  search  the  eject- 
ment books,  at  the  judges'  chambers  in  the  King's  Bench,  for  the 
consent  rule,  or  agreement,  which  in  that  court  is  signed  by  the 
judge,  and  for  which  a  receipt  is  given  in  the  ejectment  book :  and 
after  the  plaintiff's  attorney  ha»  signed  his  name  thereon,  over  that 
of  the  defendant's  attorney,  he  carries  it  to  the  clerk  of  the  rules, 
who  files  it,  and  draws  up  the  rule  therefrom,  on  stamps  which  is 
nothing  more  than  a  copy  of  the  agreement,  prefixing  only  the  day 
on  which  it  is  drawn  up,  and  adding  ^^  By  the  Court,^^  instead  of 
the  attornies'  names  at  the  end.    The  issue"^  is  then  made  up,  in  the 

>  Barnes,  186.  '  Imp.  K.  B.  668,  4.  Imp.  C.  P.  607, 8. 
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name  of  the  real  defendant,  instead  of  the  casual  ejector,  by  the 
plaintiff's  attorney  ;  who  delivers  it,  with  a  copy  of  the  rule  i^nnexed, 
and  notice  of  trial,  to  the  defendant's  attorney.  In  the  Common 
Pleas,  when  the  defendant  has  appeared,  the  consent  rule  is  obtained 
from  the  prothonotaries'  office ;  and  the  plaintiff's  attorney,  having 
signed  his  name  thereon,  over  thai  of  the  defendant's  attorney,  car- 
ries it  to  the  secondaries'  office,  where  it  n  filed ;  and  tu>o  rules  are 
drawn  up  therefrom,  on  stamps,  one  for  each  party,  and  then  the 
plaintifi^s  attorney  makes  up  the  issue,*  in  the  name  of  the  real 
defendant,  and  delivers  it,  with  notice  of  trial,  and  one  of  the  rules 
annexed  thereto,  to  the  defendant'^  attorney,  and  pro<;eeds  to  trial, 
as  in  other  cases.' 

Besides  the  motions  and  rules  which  have  been  particularly  con- 
sidered, there  are  others  peculiar  to  the  action  of  ejectment;  such  as, 
on  behalf  of  the  .lessor  of  the  plaintifi^  for  leave- to  take  out  execu- 
tion against  the  casual  ejector,  after  the  landlord  has  been  made 
defendant,  ^and  failed  at  the  trial  ;3^  for  an  attachment  against  [^65S\ 
the  defendant,  in  the  King's  Bench  and  Common  Pleas,*  or  eubpana 
in  the  Exchequer,*  for  non-payment  of  costs  on  the  consent  rule,  af- 
ter a  nonsuit,  for  not  confessing  lease  entry  and  ouster ;  or  for  am 
attachment,  for  opposing  the  execution  of  the  writ  of  possessiouy^bc. ; 
and,  on  behalf  of  the  defendant,  they  are  to  stay  the  proceedings 
against  him,  on  payment  of  rent,  be.  on  the  statute  4  Geo.  IL 
c.  28.  ;*  or  on  payment  of  mortgage  money,  be.  on  the  statute 
7  Geo.  II.  c.  20.  ^  1.  ^^  or  until  security  he  given  for  the  payment 
of  costs  f  or  until  the  costs  are  paid  of  a  former  ejectment  f  the 
consolidation  rule;<^  for  the  plaintiff  to  reply ,^  or  enter  the  issue  ^ 
for  costs,  for  not  proceeding  to  trial,  according  to  notice  |^  to  stay 
execution,  pending  error  ;^  for  an  attachment  against  the  lessor  of  the 
plaintiff,  in  the  King's  Bench  or  Common  Pleas,"'  orstApmna  in  the 
Exchequer,*^  for  non-payment  of  costs,  on  the  consebt  rule,  for  not 

firoceeding  to  trial,  or  after  a  non-suit  upon  the  merits,  or  verdict 
or  the  defendant }' or  for  restoring  the  possession  of  premises,  im-  ' 
properly  delivered  to  the  les'sor  of  the  plaintiff;  under  the  writ  of 
possession,''  be.  These  motions  and  rules  will  be  considered  inci- 
dentally, in  the*order  in  which  they  occur,  in  the  following  chap- 
ters. X 

There  are  also  some  ntmmon^ef  and  orden^  peculiar  to  this  action, 
which  will  be  noticed  hereafter  j  such  as,  on  behalf  of  the  lessor  of 
the  plaintiff,  to  amend  -the  declaration,®  or  notice  to  appear,^  be. ; 
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or,  on  behalf  of  the  defendant,  for  particulars  of  the  premises,  or 
breaches  of  covenant  ;i  or  to  stay  execution,  on  the  statute  1  Geo. 
IV.  c.  87.  ^  3.'  &C. 


There  are  other .  motions  and  rules,,  not , necessarily  connected 
with  any  suit ;  such  as  to  set  aside  an  annuity,  and  deliver  up  the  se- 
curities to  be  cancelled,  &c.^  to  strike  an  attorney  off  the  roll,  foroiis- 
[*553]  conduct,'  *or,  at,  his  own  instance,  when  there  is  no  complaiat 
against  him  ;^  to  re-admit  an  attorney,  who  has  neglected  to  lake 
out  his  certificate  for  more  than  a  year,  on  payment  of  the  arrears 
of  stamp  duty,^  &£cv ;  or  to  make  a  submission  to  arbitration,  by 
bond  or  agreement,  a  rule  of  court/  The  rule  for  strikiog  an  at- 
torney off  the  roll  at  his  own-  instance,  or  for  ipaking  a  submission 
to  arbitration  a  rule  of  court,  is  drawn  up  on  the  signature  of  coun- 
sel, in  the  King's. Beneh;  but,  in  the  Common  Pleas,  it  is  moved 
for  in  court,  and  absolute  in  the  first  instance  :l  In  the  other  cases, 
the  rule  is  only  to  shew  cause.       <     .      ■ 

The  motion  and  rule  for  setting  aside  an  annuity,  and  deliveriog 
up  the  securitias  to  be  cancelled,  iic^  depend  on  the  statutes  17  Geo. 
III.  c,  26.  ^(commonly  called  Lord  Lot^hborough^s  act,)  53  Geo. 
III.  c.  141%  and  3  Geo.  IV.  c.  92.  By  the  former  of  these  statutes' 
it  was  enacted,  that  *^  a  memorial  of  every  deed,  bond,  instruffleot, 
or  other  assurance,  whereby  any  annuity  or  rent  charge  should  be 

^  granted  for  one  or 'more  life  or  lives,  or  for  any  term  of  years, 
or  greater  estate,  determinable  on  one  or  more  life  or  lives,  should 
within  twenty  days  of  the  execution  of  such  deed,  &cc.  be  earolled 
in  the  high  court  of  Chancery;  and  should  contain  the  day  of  the 
month,  -and  the  year  when  the  deed.  Sec.  bore  date,  and  the  names 
of  all  the  parties,  and  for  whom  any  of  them  were  trustees,  and 
of  all*  the  witnesses;  and  should  set  forth  the  annual  sum  or  sams 

'  to  be  paid,  and  the  name  of  the  person  or « persons  for  whose  life 
or  lives  the  annuity  was  granted^  and  the  consideration  or  consi- 
derations for  granting  the  same;  otherwise  every  such  deed,  &c« 
should  be  null  and  void,  to  all  intents  and  purposes."  By  a  sub- 
sequent clause,*  it  was  further  enacted,  that  *'  in  every  deed,  instru- 
ment, or  other  assurance,  whereby  any  annuity  or  rent  charge 
should  be  granted,  or  attempted  to  be  granted,  the  consideration 
really  and  bond  jide^  (which  should  be  in  money  only,)  and  also 
the  name  or  names  of  the  person  or  persons  by  whom,  and  on 
whose  behalf,  the  said  consideration,  or  any  part  thereof,  should 
be  advanced,  should  be  fully  and  ^ruly  set  forth  and  described  in 
words  at  length ;  and  in  case  the  alime  should  not  be  fully  and 
truly  set  forth  and  described,  every  such  deed,  be.  should  be  oaU 
and  void,  to  all  intents  and  purposes." 
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And,  by  the  fourth  section  of  the  act,  "  if  any  part  of  the  consi- 
deration should  be  returned  to  the  person  advancing  the  same;  or, 
in*  case  the  consideration,  or  any  part  of  it,  was  paid  in  notes,  [*554] 
if  any  of  the  notes,  with  the'  privity  and  consent  of  the  person 
advancing  the  same,  should  hot  be  paid  when  due,  or  should  be 
cancelled  or  destroyed,  without  being  4rst  paid ;  or  if  the  consi- 
deration, or  any  part  of  it,  was  paid  m  goods ;  or  if  any  part  of 
the  consideration  was  retained,  on  pretence  of  answering  the  future 
payments  of  the  annuity,  or  Any  other  *  p)*etence ;  in  all  and  every 
of  the  aforesaid  cases;  St  sht)ald  and  rai^ht  be  lawful  for  the  per- 
son by'  whom  the  annuity  ot  rent  charge  was  made  payable,  to 
apply  to  the  court  in*  which  any  action  was  brought  for  payment 
of  the  annuity,  or  judgment  entered^  by  motion,  to  stay  procieed- 
iogs  on'  the  judgment,  dr  'action;  and  if  it  should  appear  to  the 
court,  that  such  practices  as  aforesaid,  or  any  of  them,  had  been 
used,  it  should  and  nright- be' lawful  for  th^  court  to  order  the  deed, 
bond,  instrument  or  other  assurabcfe,  to  be  cancelled,  and  the 
judgment,  if  any  had  been  entered,  to  be  vacated.""  • 
.  By  this  latter  clause  the  cOu-rts  had,  tti  certain  cases,  an  express 
jurisdiction  given- them,  by  motion^  to  stay  proceedings  in  an  action 
brought  for  payment  of  the  'annuity,  or  on  a  judgment  entered  ; 
and  to  order  the  cfeed,  &c.  to  be  cancelled,  and  the  judgment  to  be 
vacated.  In  other  cases,  not  specially  provided  for  by  \ke  above 
clause,  where  a  warrant  of  attorney  ha^  been>given  to  confess  a 
Judgment,  or  judgment  has  been  entered  up  in. the  King's  Bench, 
for  securing  the  payment  of  an  annuity,  the  court,  in  virtue  of  their 
general  jurisdiction,  will  enter  into  the  validity  cf{  the  warrant  of 
attorney',  or  judgment,  upon  motion  ;  and  if  the  provisions  of  the 
act  hdve  not  been  complied  with,  will  vacate  the  warrant  of  attor- 
ney^  or  set  aside  the  judgment.^  .  And  judgment  was  set  aside  for 
want  of  a  memorial,  though  it  had  been  omitted  at  the  request  of 
the  grantor.®  But  where  an  action  .was  brought  byexecutors,  on  a 
bond  given  by  the  defendant  to  their  testator,  for  securing  an  an- 
nuity, i^d,  upon  a  p.lea  of  non  est  factum^  they  obtained  a  verdict 
EDd  judgment,  and  levied  eXiscution  thereon,  the  court  held  this  not 
to  be  a  cas^  where  they  could  give  relief,  upon  a  summary  applica- 
tion under  the'  annuity  act,  for  a  defect  in  the  memorial  ;^  for  the 
*act  only  meant  to  refer  to  such  judgments  on  warrants  of  at-  [^5551 
torney,  as  were  intended  to  be  a  part  of  the  security  for  the  annuity,  and 
not  to  extend  to  causes  where  a  judgment  is  obtained  in  the  ordina- 
ry course  of  law,  on  any  instrument  given  for  securing  the  saine.^ 
And  the  court  of  Common  Pleas  set  aside  a  judgment  and  warrant 
of  attorney,  given  to  secure  an  annuity,  for  a  defect  in  the  memo- 
rial, without  costs,  because  it  was  the  case  of  an  executor.'' 

i>4  Durnf.  &  East,  694. 1  H.  BIac.659.  court,  though  they  will  set  aside  the 

4  Bro.  Ch.  Cas,  310.  2  Yes.  jun,  138.  S.  judgment,  will  not  order  the  warrant  of 

C.  6  Dumf.  &  East,  737. 1  Bos.  &  Pul.  attorney  to  be  yacated.  6  East,  241.  (a.) 

451 .  3  Taunt  540.     But  where  a  warrant  «  2  Chit.  Rep.  34. 

of  attorney  was  gfiven  to  enter  up  jude-  '  7  Dumf.  &  East,  495. 

ment  in  the  Common  Pleas,  upon  which  •  Per  Ld.  J^enyotiy  7  Dumf.  fc  East, 

Judgment  was  entered  up  bv  mistake  in  496. 

the  King's  Bench,  it  seems  that  the  latter  '  1  Bos.  &  Pul.  335. 
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Upon  the  fourth  section  of  the  act,  it  has  been  holden,  that  the 
application  to  the  court  should  be  made  by  the  person  by  whom  the 
annuity  is  payable;^  but  the  court  in  one  instance  set  aside  a  judg- 
ment entered  on  the  annuity  bond,  and  execution  sued  put  thereon, 
for  a  defect  in  the  memorial,  upon  thie  application  of  a  judgment 
creditor  of  the  grantor,  with  a  view;  of  letting  in  a  subsequent  judg- 
ment of  his  own.^  In  a  later  case,  however,  where  the  grantor  of 
an  annuity  had  assigned  a  lease  for  securing  the  payment  of  h^  and 
afterwards  ^old  his  interest  in  the  lease  to  a  fair  purchaser,  it  iras 
holden  that  the  latter  was  not  entitled,  under  that  section,  to  apply 
to  the  court,  to  have  the  security  delivered  ijp  to  be  canceUed,  be- 
cause the  memorial. required  by  the  act  was  noi  duly  regtslered/ 
And  where  the  attorney  for  the  grantor  of  at)  annuity,  at  the  time 
of  the  payment  of  the  purchase  money,  4ook  and  retained  an  ud- 
reasonable  part  thereof  for  the  expenses  of*  the  deed,  the  coarH  oa 
that  ground  \^ould  not  set  aiside  the  anmiity.'^  By  the  above -sec* 
tion,  the  courts  Nare  expressly  au:thorized  to  brder  the  deed^  &c.  to 
be  cancelled,  as  well  as  to  set  aside  the  jtidgment,  Or  stay  the  pro- 
ceedings. But  wbere  the  application  is  made  to. the  general  joris- 
dictioh  of  the  court,  it  iseems  that  they  will  only  vacate  the  ^ar^ 
rant  of  attorney,  or  set  aside  the  judgment  or  executior^^  aod  |iat 
make  any  order  respecting  the  deeds,  &z;c.  which  are  declared  by 
the  act  to  be  i^ull  and  void,  to  all  intents  and  purposes.^  ft  has  beeo 
doubted,  whether  all  the  deeds,  &£c.  can  be  set  aside,  when  one  only 
is  objectionable  :^  but  it  seeins^  from  a  decision  of  the  court  of 
Common  Pleas,  that  in  3uch  case  (he  court  will  only  set  aside  tjie 
deed  which  is  defective^  or  not  pfoperly  mi^morialized.'^  And  io 
general,  the  fourth  section  of  the  act  is  not  imperative  on  the  court ; 
[^556]  but  it  is  in  their  ^discretion,  either  tp  vacate  the  securities 
given  for  an  annuity,  in  case  of  a  violation  of  that  claiise  of  the 
«ct,  or  to  do  so  on  certain  t^rms,  or. to  refuse  to  do  so,  accordidg 
to  the  circumstances  of  each  particular  case:^ 

By  the  statute  53  Geo.  III.  c.  141.  ^  1.  the  former  act  was  re- 
pealed, save  and  except  so  far  as  regarded  any  annuities  or  rent 
charges,  which  had  been  previously  granted  :  And^it  is  eoacted 
thereby,  that  "  within  thirty  days  after  the  execution  of'every  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  annuity  or  rent 
charge  shall,  from  and  after  thei  passing  of  this  act,  be. granted  for 

s  3  Brod.  &  Bing.  255.  «  4  Bro.  Ck.  Cas.  310.  2  Yes.  jtm.  154. 

»  5  Durnf.  &  East,  9.  8.  C.  and  see  6  t^umf.  &  Ca^t,  471. 1  Bos. 

>  6  Durnf.  &  East,  403.  but  see  3  East,  &  Ful.  451.  2  East,  563.  6  East,  ^43. 

$63,  '  6  Taunt.  124, 1  Mareh.  478.  S.  C.  And 

k  7  Taunt  596.  see  4  Dumf.  &  £ast,  Q94.  sUt  3  Geo.  IV. 

»  2  Vesjun,  138.  6  Dumf.  &  East,  404.  c.  92.  §  2.'Po8t,  558. 

739.  7  Dumf.  &  East,  253.  3  East,  500.  •  6  Bam.  &  Aid:  6l.  12  Dowl.  &  RjL 

1  Marsh.  483.  but  see  1  Bos.  &  Ful.  66.  150.  S.  G.                             .       ^ 

482.  -     '■          . 


f  Thougfh  the  court,  on  the  g^undof  minority,  and  the  want  of  a  proper  . 

morial,  will  set  aside  a  judgment  entered  upon  a  wairant  of  attorney  to  secure 

annuity,  they  will  not  on  those  grounds  alone  order  the  deeds  to  be  deliyered  op 
to  be  cancelled.  2  Bingh.  470.  C.R 
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one  or  more  life  or  Kves^  or  for  any  term  of  years,  or  greater  estate, 
determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  date  of 
every  ^uch  deed,  bond,  instrument,  or  other  assurance,  ^f  the  names 
of  all  the  parties,  and  of  all  the  witnesses  thereto,  and  of  the  person 
or  persons  for  whose  life  or  live&  such  annuity  or  rent*  charge  shall 
be  granted,  and  of  the*  person  or  persons  by  whom  the  same  is 
to  be  beneficially  ,receivedv  the  peeuniary  consideration  or  consi«» 
derations  for  granting  the  same^  and  the'iennual  sum  t)r  sams  to 
be  paid,  shall  be  enrolled  in  the  high  court  of  Chaticery,  in  the 
form  or  to  the  effect  tlierein  mentioned,  with  such  alterations  therein, 
as  the  nature  and  cirirumstauces  of  zny  particular  case  may  rea- 
sonably require  :  otherwise  every  sucb  deed,  bond,  instrument,  or 
other  assurance,  shall  be  null- and  void,  to' all  intents  and  pur- 
poses."' Atid  that  "  in  every  deed,  boncf,  instrument,  or  other 
assurance,*  whereby  any-  annuity  or  rent  charge'  shall,  from  and 
after  the  passing  of  this  act,  be  granted  or  attempted  to  be  granted, 
for  one  or  more  life  or  lives,  or  for  any  term  of  years,  or  greater 
estate,  determinable  on  one  or  more  life  or  Jives,  where  the  person 
or  pei*sous,  to  whom  such  annuity  shall  be  granted  or  secured  to 
be/ paid,  shall  not  be  entitled  thereto  beneficially,  the  name  or 
names  of  the  person  or  persons  who  is  or  are  intended  to  take 
the  annuity  beneficially,  shall  be  described  in  such  or  the  like 
manner,  as  is  therein  before  required,  in  the  enrolment;  other- 
wise every- such  deed,  instrument  or  other  assurance,  shall  be  null 
and  void."*i .        ' 

And  **  if  any  part  of  the  consideration  for  the  purchase  of  any 
such  annuity  or  rent  cliarge,  shall  be  returned  to  the  person  ad- 
vancing the  same;  or  in  case  such  consideration,  or  any  part  of 
it,  shall  be  paid  in '  notes,  if  any  of  the  notes,  with  the  privity 
and  ^consent  of  the  person  advancing  the  same,  shall  not  [*557J 
be  paid  when  due,  or  shall  be  i^ancelled  or  destroyed,  without 
being  first  paid  ;  or  if  such  consideration  is  expressed  to  be  paid 
in  money,  but  the  same,  or  any  part  of  it,  shall  be  paid  in  goods; 
or  if  the  consideration,*  or  any  part  of  it,  shall  be  retained,  on  pre- 
tence of  ansvyering  the  future  payments  of  the  annuity  or  rent 
charge,  or  on  any  other  pretence;  in  all  and  every  the  aforesaid 
cases,  it  shall  be  lawful  for  the  person  by  whom  the  annuity  or 
rent  charge  .is  made  payable,  or  whose  property  is  liable  to  be 
charged  or  aflicted.  thereby,  to  apply  to  the  court,  in  which  any 
action  shall  be  brought  for  payment  of  the  annuity  or  rent  charge, 
or  judgment  entered,  by  motion,  to  stay  proceedings  on  the  ac- 
tion or  judgment;  and  if  it  shall  appear  to  the  court  that  such 
practices  as  aforesaid,,  or  any  of  them,  have  been  used,  it  shall 
and  may  be  lawful  for  the  court  to  order  every  deed",  bond,  in- 
strument or  other  assurance,  whereby  the  annuity  or  rent  charge 
is  secured,  to  be  cancelled,  and  the  judgment,  if  any  has  been 
entered,  to  be  vacated."' 

A  mere  surety,  who  charges  with  the  payment  of  an  annuity  his 
esute  in  fee  simple,  of  which  he  was  seised  in  possession  at  the  time 

i»^2.  *§4.  '$6. 


Bin  OF  MOTIONS  AND  RULES,  &c. 

of  granting  it,  and  which  was  of  greater  annual  value  than  the 
annuity,  is  considered  as  a  grantor^  within  th^  meaning  of  the  annu- 
ity acts;'  and  therefore,  in  such  case,  no.  memorial  is  required.^ 
And  where  on  a  fair  and  bona  fide  sale  of  an  interest  in  lands,  the 
consideration,  in  part  or  in  the  whole,  is  an  annuity  to  be  paid  to 
the  vendor,  such  consideration  is  not  a  pecuniary  consideration,  or 
money's  worth,  within  the  meaning  of  tb^  above  statute  :  Therefore, 
where  the  plaintiff  had  assigned  an  interest  in  coal  mines  to  the 
defendants,  in  considei^tion  of  an  annuity  for  her  life,  and  lor  the 
payment  of  which  a  bond  was  conditioned,  thd  court  of  Gommoo 
Pleas  held,  that  such,  bond  did  oot  require  eui-olment.^  The  memo* 
rial,  when  necessary,  need  not  atate  that  the  annuity  is  redeemab\e  f- 
nor  the  name  of  the  party,  to  whom  the  warrant  of  attorney  for 
securing  it  was  given  ;^  nor  fo^  what  penal  sum  it  aatboriies  a 
confession  of  judgment.^  And  where  an  annuity  deed  coutained  a 
covenan,t  by  the  grantor,  that  ho  would  not,  at  any  time  during  the 
coi^tinuance  of  theannuity,  go  upon  the  seas,  or  to.  parts  beyond 
them,  without  first  giving  the  grantee  seven  days  notice  in  writiog 
of  such  his  intention,  in  order/to  enable,  him  to  pay  supb  additional 
premiums  of  insurance  as  might- he  incurred  on  account  thereof, 
which  premiums  the  grantor  covenanted  to  pay  to  the  grantee ;  the 
court  of  Common  Pleas  held,  that  it  wasnotnecessary  to  state  such 
covenant  in  the  memorial,  under  the  statute.  5  Moore,  63.  So, 
where  the  grantor  of  an  annuity  assigned  a  policy  6f  insurance  oo 
his  own  life  to  the  grantee^  whereby  the  latter  was  enabled  to  insare 
the  life  of  the  former  at  a  less  premium  than  he  otherwise  could 
have  done,  the  courX  held^  that  such  assignment  was  no  part  of  the 
consideration,  and  need  not  therefore,  have  been  set  out  in  the  me- 
morial.^ It  is  sufficient  to  state  in  the  memorial,  that  the^nnaity 
was  granted  for  the  lives  of  A.  B.  kc.  (naming  them,)  without  stat- 
ing their  description,  by  residence  or  otherwise,  or  adding  that  the 
annuity  was  granted  for  their  joint  lives,  or  the  life  of  the' survivor, 
or  for  a  term  of  years  determinable  on  those  11  ves.^  And  where  part 
of  the  consideration  for  an  annuity  had  been  deposited  in  the  hands 
of  the  grantee's  attorney,  till  certam  houses,  out  of  which  the  aoou- 
ity  was  granted,  should  be  completed,  but  it  appeared  that  the 
money  deposited  had  all  been  paid  over  to  the  grantor,  in  a  short 
time  after  the  date  of  the  deeds,  and  there  was  uo  fraud  in  the  trans- 
action, the  court  refused  to  set  aside  the  annuity,'  on  the  ground 
that  the  power  given  to  them  by  the  above  act  was  discretionary, 
[^558]  and  that  *this  was  not  the  case  of  a  fraudulent  retainer  con- 
templated by  the  act.^  But  where,  upon  the  grant  of  an  annuity, 
the  agent  of  the  grantee,  on  paying  the  consideration  money,  retain- 
ed or  caused  to  be  returned  to  him,  a  considerable  sum  for  the 
expense  of  deeds,  investigating  title,  journies,  &£c.  (two  witnesses 
brought  from  a  considerable  distance,  for  the  purpose  of  attesuug 

t 

•  17  Geo.  III.   c.  26.  §  8.  j53  Geo.  III.  c.    HI.  c.  26. 

141.  §  10.  >  3  Bam.  &  Aid.  206. 

•  6  Barn,  k  Aid.  444.     -  7  4  Bnrn.  k.  Aid.  281. 

•  6  Moore,  479.  2  Brod.  &  Ring.  702.  3.  >  3  Dowl.  k  R^l.  263.  2  Barn.  kCrmm, 
C.  and  tee  6  Moore,  629.  on  stat.  17  Geo.  232.  S.  C.  and  see  id,  261. 
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the  execution  ofitbe  ^onoity  deed,  having  first  retired,)  the  court  of 
Common  Pleas  held  this  to  be  an  illegal  retainer,  for  which  the 
grantee  was  responsible  ;  and  on  thai  ground  set  aside  the  annuity, 
ten  years  after  it  had  been  granted  and  acted  on^  though  the  grantee 
alleged  that  be  had  given  no  authority  for,  and  was  ignorant  of 
such  retainer.^  And  wher^  an  annuity  being  in  arrear,  and  the 
rents  of  an  estate  on  which  it  was  secured  being  unpaid,  the  trustee 
of  the  estate,  who  had  negociated  the  annuity  between  the  grantor 
and  grantee,  advanced  a  sum  to  the  latter,  in  anticipation  of  tbe  com- 
ing rents,  and  received  from  him,  oti  sjnch  advance,  the  commission 
he  usually  received  on  annuily  payments;  the  court  of  Common 
Pleas  set  aside  an  execution,  which,  tbe  rents  proving  insofficient, 
was  afterwards  issued  for  this  sum,  in  the*  name  of  the  grantee,' 
against  one  who,  as  surety  for  t]tke  payment  of  the  annuity,  had 
given  a  warrant  of  atlorney  to  confess  judgment;^  and  another 
execution  which,  uil^der  si<nilar  circutnslances,  .the  grantee  after- 
wards^  issued  for  this  sum  against  the  grantor.® 

It  having  been  decided  by  the  court  of  King's  Bench,  that  the 
memorial  of  an  annuity  must  contain  the  description  and  place  of 
residence  of  the  witnesses  to  the  annuity  deed,^  it  was,  in  conse- 
quence of  the  above  decision^  enacted  and  declared,  by  the  statute 
3  Geo.  IV.  c.  92.*'  that  ''  by  the  said  act  of  the.  fif\y-third  of  the 
reign  of  his. late  ipajesty,  no  further  or  other  description  of  the  sub- 
scribirtg  witness  pr  witnesses  to  any  deed,  bondj  instrument  or  other 
assurance,  whereby  any  annuity  or  rent  charge  was  or  might  be 
granted,  was  required  in  the  memorial  thereof,  besides  the  names 
of  all  such  witnesses;  and  that  so  the  said  act  should  be  deemed, 
construed  and  taken."  And,  in  a  case  arising  after  the  passing  of 
3  Geo.  IV.  c.  92.  v^here  the  wttnesseis  to  the  deeds  were  an  attorney's 
clerks,  the  court  of  Common -Pleas  held,  that  they  were  sufiiciently 
described  io.the  memorial,  as  clerks  to  their  employer,  stating  his 
place  of  residence.''  But  the  memorial  of  an  annuity  must  contain 
the  christian  names  of  the  subscribing  witnesses  to  the  securities ;  the 
initials  ofibeir  christian  natnes  not  being  sufficient.^ 

Doubts  having  also  arisen,  whether  under  the  said  act  of  tbe 
fifty-third  year  of  the  reign  of  his  late  majesty,  the  omission  to 
enrol  a  memorial  of  any  one  of  the  assurances  for  securing  an  an- 
nuity or.  rent  charge,  did  not  vitiate  tbe  whole  transaction,  not- 
withstanding the  enrolment  of  a  memorial  of  another  deed,  bond, 
instrument  or  other  assurance,  granting  the  same,^  it  was  further 
enacted  and  declared,  by  the  statute  3  Geo.  IV.  c.  92.*  that  "  every 
deed,  bond,  instrument,  or  other  assurance,  granting  any  annuity 
or  rent  charge,  and  of  which  a  memorial  shall  have  been,  or  shall 
be  duly  enrolled,  pursuant  to  the  said  act  notwithstanding  the  omis- 
fion  to  enrol  any  other  deed,  bond,  instrument  or  assurance,  for 

•  1  Bin;.  234.  and  tee  id,  287.  6  Moore,        •  §  1. 

491.  M  Bin;.  77.  and  see  id,  292. 

^  Id.  171.  and  lee  id.  274. 816.  r  2  Baru.  k  Cres.  1.  S  Dowl.  U  R/l.  186. 

•  id.  190.  S.  C. 

'  6  Baro.  L  Aid.  444.  717. 1  Dowl.  k       ^  J3inU,  60. 
R7L874.  S.C.  *§2. 
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securing  stich  annuity  dr  rent  charge,  shallbe  v^ii  and  efiectaaly 
according  to  the  inteht  meaning  and  true  effect  thereof^  notwith- 
standing a  memorial  of  aAy  atiier  deed,  bond,  instrument  or  assur- 
ance, for  securing  the  same  annuity,  shall  not  have  been  duly  enroll- 
ed, pursuant  tpthe  said  act;  Provided  always,  that  nothing  therein 
contained,  shall  extend  to  give  any  other  force  or  validity,  to  any 
deed,  bond,  instrument,  or  other  assurance,  of  which  a  memorial 
shall  havie  been  duly  enrolled  as  aforesaid,  than  such  deed,  boad^ 
instrument,  or  oth^r  assurance,  would  have  had,^  if  any  deed,  bond, 
[*569]  instrument,  or  other  assurance,  for  securing' the  same  •an- 
nuity, of  whii^h-a  memorial  shall  not"" have  been  duly  enrolled,  had 
never  been  executed." 

The  laches  of  the  party  applying,  under  the  above  acts,  does  not, 
it  seems,  furnish  df  itself;  an  answer  to  (he  application.*^  But  where 
it  appeared  that  he  had  acquiesced  in  (he  pay.metft  of  the  annuity, 
and  had  lain  by  tiH  the  persons  acquainted  with  the  original  trans- 
action "were  dead,  the  eburt  refused  to  interfere,'  and  relieve  bim  in 
a  suinmary  way.'  So;  where  an  ejectment  Was  brought  to  recover 
possession  of  lands  extended  under  an  ^/egft^^upon  a  judgment  con- 
fessed, which  had  been  entered  upon  a.  warrant  of  attorney  given 
for  securing  an  annuity,  it  was  holden  to  be  too  late  for  the  grantor 
to  object  to  the  consideration  of  the  annuity,  upon  a  summary  appli- 
cation for  staying. the  proceedings,  after  verdict  in  such  ejectment; 
because  he  had  an  opportunity  of  making  his  defence  to  the  action.* 
And  it  seems  that  an  annuity  paid  without  objection  for  more  than 
«M?  years,  shall  be  protected,  by  analogy  tothe  statute  of  limitations, 
against  any  objection  dehors  the  memorial,  for  a  supposed  defect  of 
consideration,  without  strong  reasons  to  the  contrary ."^  But  where 
the  objection  to  the  annuity  .was,  that  some  of  the  deeds  were  not 
witnessed  by  all  the  persons  mentioned  in  the  memorial,  th^  court 
on  application  set  aside  the  warrant  of  attorney,  thougli  at  the 
distance  of  near  fti^en^jr  yeafs,  and  afler  the  principal  parties  and 
witnesses  to  the  transaction  were  dead;  the  merits  of  sjuch  objection 
hot  depending  6n  any  testimony  l<)st  by  the  delay.®  And  a  sdre 
facias  to  revive  a  judgment  entered  up  by  warrant  of  attorney,  given 
to  secure  the  payment  of  an  annuity,  dind  ^  fieri  faciiu  issued  thereon, 
have  been  holden,  in  the  Exchequer,  not  to  be  such  proceedings,  as 
to  call  upon  the  grantor  of  the  annuity  ^o  avail  himself  of  an 
objection  to  the  memorial.^ 

If  a  question,  respecting  the  validity  of  an  annuity,  has  been  de- 
cided by  a  court  of  competent  jurisdittion,  the  court  of  King's  Bench 
will  not  suffer  it  to  be  agitated  again,  if  the  point  has  been  directly 
determined ;  but  that  is  not  the  case,  where  the  question  has  only 
incidentally  occurred,  and  has  not  been  positively  decided.^  In  a 
late  case  however,  where,  upon  a  previous  application  to  set  aside 

^ Grant  ▼.  Foley,  T.  23  Geo.  III.  K.  B.  Ante.BM,  5. 

and  tfee  1  Bo«.  h  Pal.  461.  8  Taunt.  435.  "  2  East,  86. 

4  Moore,  402.  2  Brod.  &  Bio^.  19.  S.  C.  «  id.  663.  and  aee  8  Taont.  486. 4  Moore^ 

1  6  DarDf..&.  East,  139.  and  see  8  Durnf.  402.  2  Brod.  &  Bin;.  19.  S.  C, 

&  East,  328.  2  East,  86. 566. 7  Taunt.  696.  F  Forrest,  125. 

2  Chit.  Rep.  32,  3.  <i  6  Durnf.  U  East,  471.  and  tee  8  Donf. 

*  7  Durnf.  k  East,  640.  and  see  Id,  496.  k  East,  328.  2  East,  86.  666.     * 
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an  annuity,  for  non-compliance  with  ffae  requisites  of  the  act,  the 
rule  was  dis.charged  upon  disi^us^ioh  .of  the  merits^  the  court  of 
King's  *Bench  would  not  entertain  a  similar  applicsition  be-  [*560] 
tween  the  same  parties,  on  the  same  state  of  facts,  thoqgh  grounded 
upon  a  new  objection  to  the  annuity,  which  Was  not  before  urged 
or  considered/  And  '^  where  a  rule  to  ^bew  cause  is  obtained  in 
this  court,  for  the. purpose  of  setting  aside  an  annuity  or  annuities, 
the  several  objections  thereto,  intended  to  be  insisted  upon  by  the 
counsel,  at  the  time  of  making  the  rule  absolute,  must  b^  stated  in 
the  rule  nm^"'  which  practice  has  also  been  adopted  in  the  court 
of  Common  Pleas. 


'  7  Durnf.  k-  Eat f ,  4M.  and  s^  id.  495,    690. 
540. 1  £a«t,  637.  2  East,  666,  6..  la  East,        •  R.  T.  42  Geo.  IH.  K.  B.  .2  East,  669. 


[  561  ]   , 


CHAP,  xxi: 


Of  SETTING  ASIDE,  and  STAtING  PROCEEDINGS- 

xIaVING  stated  in  the  preceding  chapters,  the  various  modes  of 
commencing  Actions,  and  the  proceedings  therein  to  the  dechiratioo, 
on  behalf  of  the  plaintiffs  with  the  tiine  allowed  for  plei^ding  in  tfitlt- 
nary  cases,  and  Whatever  is  peculiar  to  the  proceedings  in  actioiis 
by  or  against  aftomeysj  and  against  prisoners  m  costody  of  the 
sheriff,  hc%  or  of  the  marshal  or  warden;  and  having  taken  a  vieir 
of  .the  means  of  removing  actions  from  inferior  courts,  ^nd  of  moiuuiM 
and  rules  iiW' general,  and  the'  practice  by  summons  and  order  at  a 
judge's  chambers,  and  of  such  motions  and  rules  as  are  peculiar  to 
the  action,  of  ejectment^  or  not  necessarily  connected  with  any 
suit ;  I  shall  next  proceed  to  shew  what  is  to  be  done  by  the  de- 
fendant, when  an  action  is  brought  against  him ;  and  in  sg  doing, 
shall  consider  first,  in  what  cases,  and  upon  what  ground^s^  be  may 
move  the  courts  to  set  aside  or  stay  the  proceedings :  secondly, 
what  steps  are  to  be  taken  by  him,  when  he  has  no  merits ;  aiid 
thirdly,  if  he  has,  in  what  manner  he  should  prepare  for  and  make 
bis  defence  to  the  action,  which  will  lead  on  to  the  consideratioD  of 
plecu  and  pleading,  kc.  Upon  a  review  of  which  it  will  appear, 
that  the  defendant,  according  to  the  circumstances  of  his  case,  either 
applies  to  the  e^^oiZe  jurisdiction  of  the  coott  by  motion,  or  relies 
on  his  legcd  ground  of  defeuce,  by  pleading  it. 

In  the  defence  of  an  action,  one  of  the  first. things  to  be  attended 
to,  on  the  part  of  the  defendant,  is  tl|e  regularity  of  the  proceedings; 
for  if  they  are  irregular,  the  courts,  on  motion,  wjU  set  them  aside. 

An  irregularity  may  be  defined  to  be,  the  want  of  adherence  to 
some  prescribed  rule  or  mode  of  proceeding  ;  and  it  consists,  either 
in  omitting  to  do  something  that  is  necessary  for  the  due  and  orderly 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
manner.  Thus,  the  want  of  notice  is  an  irregularity,  whether  it  be 
to  process,  upon  a  declaration,  or  of  trial  of  inquiry :  so,  if  the  ootice 
be  not  given  in  due  time,  or  a  proper  manner.  In  general,  an  irre- 
ffularity  is  either  in  mesne  process,  or  the  proceedings  thereon  before 
^562]  judgment,  or  in  the/ue^gment,  or  execution.  If  there  be  any 
irregularity  in  the  process,  or  notice  to  appear  thereto,  or  in  the 
delivery,  filing  or  notice  of  declaration,  or  notice  of  trial  or  inquiry. 
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the  defendant,  we  have  $een,*  may  move  the  court  to  set  aside  the 
proceedings,  and,  if  in  custodyi^for  his  discharge,  on  filing  common 
bail,  or  entering  a  com inon  appearance;  or,  if  he  has  given  bail  to 
the  sheriff,  that  the  hail  bond  (nay  bje  delivered  up  to  be  cancelled. 
A  judgment  by  default  i&  irregular,  when  the  defendant,  in  an  action 
not  bailable,  has  not  beea  served  with  a  copy  of  process,  or  there 
has  been  lio  declaration  regularly  delivered  or  filed,  and  notice 
thereof  given  to  the  defendant;^  or  when  it  is  signed  before  the 
defendant's  appearance^  or  without  entering  a  rule  to  plead,  or 
demanding  a  plea,  when  necessary  ;  before  the  time  for  pleading  is 
expired ;  or  after  a  plea  has  been  regularly  delivered  or  filed.®  And 
when  an  execution  is  irregular,  the  defendant  may  move  to  set  it 
aside,  and  that  be  be  discharged  out  of  custody^  or  that  the  money 
levied  n^y  be  restored  to  him.^ 

The  application  to  set  aside  proceedings  for  irregularity  should 
be  made  as  early  as  possible,  or^  as  it  is.  commonly  said,  in  the  first 
instance  f  and  when  there  has  been  any  irregularity,  if  the  parly 
overlook  it,  and  take  subsequent , steps  in  the  cause,  he  cannot  after- 
wards revert  back  to  the  irregularity,  and  object  to  it/  If  there  be 
any  defect  or  irregularity  therefore  in  mesrne  process,  or  the  notice 
subscribed  thereto,  or  in  the  service  of  process,  the  defendant  should 
take  advantage  of  it  before  he  has  appeared  :^  And  if  the  irregularity 
be  in  the  delivery,  filing,  or  notice  of  declaration,  thet  application 
should  be  made,  if  possible,  two  days  at  least  before  the  time  ap- 
pointed for  the  execution  of  the  writ  of  inquiry.^  Irregularity  in  the 
service  of  process,  however,  is  waived  by  the  defendant's  attorney 
having  written  to  the  plaintiff's  attorney,  after  the  process  was 
served,  undertaking  to  appear,  receive  a  declaration,  and  give  secu- 
rity fpr  costs  :^  or  by  the  defendant's  admitting  the  debt,  subse- 
quently to  the  service  of  the  writ,  and  requesting  time  for  the 
paytinent  of  it.'^  And  by  taking  the  declaration  out  of  the  oflice,  the 
defendant,  we  have  seen,^  waives  all  objections  to  the  regularity  of  the 
process,  ^the  intent  of  which  is  only  to  bring  him  iuto  court.  [*563] 
But  this  it  seems  is  only  a  waiver  of  irregularities  in  the  process, 
and  not  in  ^&e  declaration,'^  Yet,  where  the  plaintiff  declared  by 
the  bye,  before  he  had  declared  in  chief,  it  was  holden,  that  taking 
the  declaration  by  the  bye  out  of  the  office,  was  a  waiver  of  the  irre- 
gularity.*^ So,  where  the  declaration  was  delivered  at  the  same 
time  as  a  bill  of  particulars  which  was  insufficient,  and  another 
order  was  afterwards  obtained  for  better  particulars,  the  court  of 
Common  Pleas  held^  that  as  the  defendant's  attorney    had  not 

«  AnlCt  405.  s  Anlty  181, 2. 

!>  4  Taunt.  818.  *>  2  Smith  R.  391.  2  Chit.  Rep.  237.  Cas. 

•  Id.  645.  Pr.  C.  P.  69.  146.  Pr.  Reg.  127. 242.  8.  C. 
<>  JSnlt^  496.  Barnes,  265,  6. 2  New  Ksp.  C.  P.  75.  and 

•  3  Durnf.  &  Eait,  7.    1  £a«t,  335.  see  Notice,  M.  2  Geo.  II.  §  1.  C.  P.  6  Price, 
'  1  East,  77.  and  tee  3  Durnf.  U  East,  15. 

10.  6  Durnf.  &  East,  254.  464.  1  East,  330.  ^  1  Chit.  Rep.  129.  and  see  2  Chit.  Rep. 

2SmithR.391.2Chit.  Rep.  236,  7.  K.  fi.  236. 

1  H.  Blac.  251.  1  Bos.  k,  Pul.  250.  34^.  1  ^1  Bing.  182.                 i  Antty  181. 

Taunt.  69.   2  Taunt.  244.  4  Taunt.  545.  6  "2  New  Rep.  C.  P.  83.  and  see  4  Durnf. 

Taunt.  6.  1  Marsh.  408.  S.  C.  6  Taunt.  185.  &  East,  349. 

1  Moore,  299.  C.  P.  «  8  Ea«t,  342.  Anit,  «429.  (/;. 
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retarned  the  declaration,  with  the  insnfficient  parttcolars,  he  bad 
Waived  the  irregularity  :*"  And  if  tha^ plaintiff  take  a  plea  out  of  the 
office,  and  keep  it,  he  Waives  any  objection  to  the  pjea,  on  the 
ground  of  its  having  been  pleaded  by  a  new  attorney,  withoat  an 
order  to  change  the  former  one.^  In  proceeding  against  prlsooers, 
an  irregularity,  wie  have  seen,  may  be  waived  by  the  defendant's 
pleadingy'i  letting  judgment  go  by  default,''  or  suffering  the  plaintiff 
to  charge  him  in  execution.'  But  the  giving  of  a  bait  bond,'  or 
paying  or  giving  security  for  the  debt,<^  by  a  defendant  under  arrest, 
will  not  operate  as  a  waiver  of  the  irregularity:  And  where  the 
defendants  had  appeared  to  a  scire  fadas,  after  a  rule  nwthad  been 
obtained  for  setting  asrde  proceedings  for  irregularity,  the  court 
held,  that  the  rule  having  been  obtained  the  last  day  of  terna,  whtdi 
was  no  stay  of  proceedings,  the  defendants  were  obliged  to  appear, 
and  therefore  it  was  no  waiver.^  The  defendant's  pleading:,  how- 
ever; to  the  scire  faciaSj  would  in  such  casebd^a  tvaiver  of  the  irre- 
gularity .^ 

In  the  "King's  Bench,  it  is  a  rule  to  Yefuse  notions  to  set  aside 
process  for  Irregularity,  even  though  no  new  step  has  been  taked  in 
the  cause,  unless  the  defendant  make  his  application  in  a  reasonable 
time.*  But  in  the  Common  Pleas,  a  defendant  may  move  to  set  it 
aside,  at  -any  time  before  a'  new  step  is  taken  ib  the  cause.*  And 
this  was  formerly  considered  as  necessary ;  it  being  holden,  that  a 
defendant  who  complained  of  an  irregularity  in  process,  must,  if  be 
had  an  opportunity,  have  applied  to  set  it  aside,  before  the  plaintiff 
had  taken  any  further  step.^  But  where  the  plaintiff  having  serred 
[*564]  an  irregular  ^process,  the  defendant  gave  him  notice  of  the 
irregularity,  and  that  if  he  proceeded  thereon,  the  defendant  would 
move  tQ  *set  aside  the  proceedings,  this  ivas  deemed  an  exception  to 
the  ordinary  rule.*^  And  now,  according  to  later  decisions,  the 
court  of  Common  Pleas  will  not  bind  the  defendant  to  any  particn- 
lar  time  for  applying  to  set  aside  the  proceedings ;  nor  refuse  the 
application,  unless  the  party  who  has  served  the  defective  process 
take  some  step,  by  which  he  shews  that  he  means  to  proceed  upon  it  f 
in  which  case,  they  eipect  the  application  to  be  mande  immediately  t^ 
Therefore,  where  a  defendant  has  been  served  with  notice  of  decla- 
ration, and  interlocutory  judgment  signed,  ^nd  notice  given  of  exe- 
cuting a  writ  of  inquiry,  he  is  too  late  to  take  advantage  of  a  defect 
in  the  process.*^  And  though  an  appearance  entered  by  the  plaintiff, 
according  to  the  statute,  is  not  of  itself  s^ifficient,  in  the  Common 

«  2  Moore,  90.  and  see  id.  666.  8  Taunt.  66.  Geo.  III.  K.  B.  I  Chit.  Rep.  14.  (c)  6 

692.  S.  C.  Taunt.  6. 1  Marsh.  403.  S.  C.  1  Moore^MW. 

f  2  New  Rep.  C.  P.  609.  but  see  2  Chit.  Rep.  165. 

«» Ante,  ♦362.  •  6  Taunt.  6. 1  Manb.  403.  S.C.  1  Out. 

'  Ante,  347.  Rep.  14.  (6.) 

■  Antty  *362.  b  2  Taunt.  243. 

^  7  Durnf.  k  East,  376.  but  see  4  Moore,  <>  6  Taunt.  330. 

317. 1  Brod.  b,  B'lng.  629.  S,  C.  «»  a  Taunt,  191,  2.  1  Marsh.  661.  S.  C 

»  1  Chit.  Rep.  468.  and  see  1   H.  Blac.  261.  6  Taont.  664. 1 

«  6  East,  462.  and  see  13  East,  688.  Moore,  299.  2  Moore,  664.  8  Taunt.  692. 

7  1  Dowl.  &  Ryl  181.  S.  C.  Forrest,  31. 

«  6  Taunt.  191,  2.    1  Marsh.  661.  S.  C.  •6  Taunt.  191.  1  Afarth.  500.  S.  C. 
per  Gibbi,  Ch.  J.  Ftanon  v,  Hodgmn,  M. 
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Pleas,  to  ciir^  a  mistake  in  the  service  of  process/  yet  if  notice  be 
aAerwards  given  to  the  defendant,  of  the  dechiration  being  filed, 
he  nrust  apply  to  the  court  before  judgment.s  In  the  Exchequer,  it 
is  said  to  be  a  rule,  that  aU  motions  to  annul  proceedings,  on  the 
ground  of  irregularity,  should  be  made  the  same  term  with  the  pro- 
ceedings complained  of.^ 

There  are  some  distinctions  deserving  notice,  between  a  mere 
irregularity,  and  a  complete  defect  in  the  proceedings :  The  former 
may  be  waived  by  the  adverse  party,  but  not  the  latter.^  For  a 
mere  irregularity  in  the  copy,''  or  service,^  of  process,  or  in  the 
declaration,*^  be  the  courts  will  only  set  aside  the  proceedings  that 
are  irregular,  leaving  the-plaioiiflT  at  liberty  to  conflinue  his  suit  from 
the  last  regular  proceeding;*^  but  for  a  complete  defect,  the  pro- 
ceedings are  stayed  in  ioio.^  On  setting  scside  proceedings  for  irre- 
gularity, the  party  complained  of  is  in  general  liable  to  the  payment 
•of  co8ts,P  unless  the  rule  be  opposed  in  the  first  instance  ;^  but  on 
Maying  them  as  defective,  the  costs  are  in  the  discretion  of  the  court. 

^Though  the  proceedings  are  regular,  yet  it  sometimes  [*565] 
happens,  that  the  cause  of  action  is  frivolous,  or  the  action  brought 
or  conducted  upon  bad  or  defective  grounds,  contrary  to  good  faith, 
or  without  proper  authority:  And  in  such  cases,  the  courts  on 
motion  will  order  the  proceedings  to  be  stayed,  with  -er  without 
costs,  according  to  circumstances. 

When  the  debt  sued  for  appears,,  on  the  face  of  the  declaration,' 
or  is  admitted  b^  the  plaintiff  or  his  att<)rney,"  or  proved  by  the 
affidavit  of  the  defendant,*  to  be  under  forty  shillings,  and  the 
plaintiff  may  recover  it  in  an  inferior  jurisdiction,  the  courts  on 
ipotion  will  stay,  the  proceedings ;  it  being  below  their  dignity  to 
proceed  in*  such  action.  Formerly,  when  the  plaintiff  demanded 
ipore,  the  court  of  King's  Bench  would  not  have  permitted  an  affi- 
davit to  be  read,  that  the  defendant  owed  him  less :"  or  that  the 
defendant  had  applied  to  the  plaintiff  for  his  demand,  who  sent  him 
a  bill  for  goods,  to  the  amount  of  1/.  18».  :^  but  the  practice  has 
been  since  altered,  as  above,  agreeably  to  the  usage  of  the  court  of 
Exchequer.  .  In  the  latter  court  however,  on  a  motion  to  set  aside 
proeeedings  as  infra  dignitatem,  on  an  affidavit  that  the  debt  sued 
for  does  not  amount  to  40^.,  the  court  will  not  inquire  into  the 

'  Baraei ,  406!  1  Moore,  209.  MU, « \&2.  K.  B,  afid  ie«  2  Chit  Rep.  288.  6  Barn.  & 

(o.)  Aid.  893. 

r  Barnes,  242,  3.  256.  269.  296.  Pr.  Reg:.  «  1  Chit.  Rep.  400.  2  Chit.  Rep.  237. 239. 

82. 365.   Cqs.  Pr.  C.  P.  92.  106.  145.  S.  C.  P  Cris.  temp.  Hardw.  814. 

"3  Price,  37.  <i  2  Chit.  Rep.  241. 

i  5  Durnf.  h  East,  254.  3  East,  155.  1  '3  Bur.  1592. 

Bos.  k  Pal.  383.   (a.)  2  Bos.  &  Pul.  110.  "2  Blac.  Rep.   764.  2  New  Rep.   C.  P. 

609.  '1  Taunt.  69. 6  Taunt.  664.  2  Price,  9.  84. 

k  1  Bing.  65.  t  4  Durnf.  &  East,  495. 5  Domf.  &  East, 

J  5  Taunt.  651.  664.  64.  Whie  v.  Griffiths,  T.  35  Geo.  HI.  K.  B. 

"  4  East ,  589.  2  New  Rep.  C.  P.  82.  5  "  Say.  Rep.219.  240. 3  Bttr.1592.  2  Chit. 

Taunt.  649. 1  Marsh.  274.  Rep.  395. 

•  HoUoway  ▼.  Whahy,  T.  41  Geo.  III.  *  Per  Cvtr.  T.  21  Geo.  HI.  K.  B. 


t  A  judge's  order  for  a  stay  of  proceedings  must  be  drawn  up  forthwith,  and  serv- 
ed Immediately.  Delay  operates  as  a  waiver.  4  Bam,  9f  Cret.  865.  7  Dotol.  ^  Byl. 
422.  S.  C. 
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amoum,  if  an  affidavit  be  put  in,  en  shewing  cause,  that  the  demamf 
exceeded  that  sam,  but  will  at  once  discbarge  the  rule  wilh  costs.' 
And  it  should  be  observed,  that  an  action  cannot  be  brought  iotbe 
county  court,  unless  the  cause  of  action-  arise,  and  the  deiendaut 
reside,  wiihiti  the  county  t*  Therefore,  though'  the  demaud  be  for 
lessHhan  forty  shrllings,  if  the  cause  of  action  arise  in  one  county 
and  the  defeildant  reside  in  another,  the  action  may  be  brought  in  a 
superior  court."  In  trover^  the  court  of  Common  Plfeas  woold  not 
stay  proceedings,  on  an  affidavit  from  the  defendant,  that  the  caose 
of  action  did  not  amount  to  forty  shillings.*  And  where  a  defend*^ 
ant,  living  wiOiin  the  jurisdiction  of  the  court  of  requests  for  Weat- 
minster,  was  snecTin  the  King^s  Bench,  for  a  debt  under  forty  shil- 
lings, and  neglected  to  take  advantage  of  the  statute  23  Geo.  II.  c« 
27.  by  pleading  it  in  baf,  the  court  would  net,  after  verdict  for  the 
plaintiff,  either  suffer  a  suggestion  to  be  entered  on  the  retord,  that 
the  defendant  lived  within  the  Juri$di<5tion,  or  stay  the  proceedings.^ 
So,  where  a  cause  has  been  removed,  from  an  inferior  court,  this 
Court  will  grant  n  procedendd,  if  the  debt  or  damafges  appear  to  be 
[*566]  under  *forty  shiHings  :^  Bti^t  the  court  fefosed  toqaadia- 
certiorari  upon  this  ground,  in  an  action  for  an  assault  brt)nglit 
against  excise  officers,  who  could  not  have  had  an  Impartial  trial  in 
the  inferior  court.** 

By  the  statute  21  Jac.  I.  c.  4/  ^  1.  **  all  offences  against  any 
penal  statute,  for  which  any  common  informer  may  lawfully  groond 
any  popular  action,  bill,  plaint;  suit  or  information,  before  justices 
of  assize,  justices  of  nisi  prius  or  gaol  delivery,  justices  of  oyer  aod 
terminer,  or  justices  of  peace  in  their  general  or  quarter  sessions, 
shall  be  commenced,  sued,  prosecuted,  tried,  tecov^edand  deter- 
mined, by  way  of  action,  &c.  before  the  justices  of  efssisey  Sec.  or 
before  the  justices  of  peace  of  every  county,  city,  bordttgh,  or  town 
corporate,  and  liberty,  havhig  power  to  inquire  of,  hear  and  deter- 
mine the  same,  wherein  such  offences  shall  be  committed,  in  knytf 
the  courts,  places  of  judicature,  or  liberties  aforesaid  respectively 
only,  at  the  choice  of  the  parties  which  shall  commence  sait,  or 
prosecute  for  the  same,  and  ndt  elsewhere :  with  an  exception  of 
certain  offences,  concerning  popish  recusancy,  or  for  roaintenaiioe, 
champerty,  or  buying  of  titles,  .&c."®  This  statute  has  been  con- 
strued to  restr^ain  the  jurisdiction  of  the  King's  Bench,  in  actions  of 
debt  by  common  itiforn>ers,  in  cases  where' the  penalty  may  be  sued 
for  by  action,  bill,  plaint,  suit  or  information,  either  In  the  courts  at 
Westminster,  or  at  the  assizes  or  sessions  of  the  peace,  as  on  the 
statute  5  Eliz.  c.  4. :  and  they  cannot  in  such  cases  bring  debt  upon 
the  statute,  in  the  King's  Bench,  unless  the  cause  of  action  arise  ia 
Middlesex,  where  the  court  sits ;  but  must  prosecute  by  inforoaation, 
&c.  before  justices  of  assize,  &c.  as  the  statute  directs.^    So,  an 

7  2  Price,  8.  and  sec  2  Chit.  Rep.  39&  >  3  Darnf.  &  East,  462.  I  Eait,  3M.  («.) 

«  6  Dur^r.  &  East,  175.  8  Durnf.  &  East,  «  Brownl.  Brtv.  Jud.  140.  2  BrownL  at. 

286.  1  East,  363  (a.)  1  Dowl.  &l  RjI.  359.  Moyle,  69.  CliA,  374. 

2  H.  Blctc.  29.  1  Bos.  &  Till.  75.  3  Bos.  &  *4  Darnf.  &  East,  499.  Jfn/e,  *40I. 

Pul.  617.  but  see  2  Chit.  Rep.  395,  6.  «  §  5. 

•  1  Bing.  270.  f  I  Salk.  373. 
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KClion  to  recorer  a  penalty  under  the  statute  5  b  6  £dw.  VI.  c.  14* 
inuit  be  brought  in  the  county  where  the  fact  was  committed,  and 
not  commenced  in  the  superior  courts  at  fVestminster.fi  But  the 
statute  21  Jao.  L  c.  4.  is  confined  to  such  statutes  only  as  were  in 
being  at  the  time  of  making  it,  and  does  not  extend  to  any  ofience 
created  since  that  statute ;  so  that  prosecutions  on  subsequent  penal 
st%tutet  are  not  restrained  thereby,  but  that  statute  is;  as  to  them,  as 
if  it  were  repealed  pro  tanio^  It  is  also  settled,  that  this  statute  does 
not  give  any  new  jurisdiction  to  the.  justices  of  assize,  Sec.  where 
they  had  none  before  *}  and  therefore,  where  the  penalty  is  to  be 
recovered  by  action,  &£c.  or  information,  either  in  the  courts  of 
record  at  Westminiter  *ouly,  or  in  the  king's  courts,  where-  [*567] 
tn  no  essoin^  protecium^  or  wager  of  law  shall  be  allowed^  (which 
words  are.  held  to  mean  the  courts  at  fVestminaterj)  the  statute  21 
Joe.  I.  does, not  apply;''  and  a  sn^t  prosecuted  at  the  assizes,  be. 
to  recover  such  penalty  is  erroneous  :^  And  for  the  same  reason, 
the  statute  only  restrains  the  proceedings  on  penal  statutes  in  the 
superior  ciourts,  where  the  informer,  before  the  passing  of  that 
statute,  might  have  sued  in  the  inferior  as  well  as  the  superior 
courts,  by  action,  bill,  plaint,  suit,  or  information.'^  The  true  rule 
seems  to  be,  that  on  all  penal  laws  antecedent  to  the  statute  21  Jac, 
I.  c  4.  where  the  justices  of  assise  and  superior  courts  at  Westmin^ 
ster  have  a  cbncuwent  jurisdiction,  both  aa  to  the  subject  matter  and 
mode  of  proceedings'^  the  suit  must  be  commenced  before  justices  of 
assise,  or  at'the  sessions,  and  not  beforethe  justices  at  Westminster: 
For  though  the  statute  21  Jac*  I.  gives  no  new  jurisdiction  to  infe- 
rior justices,  yet  it  in  terms  takes  away  the  jurisdiction  of  the  courts 
at  fVeitminster,  But  in  suits  on  those  statutes  that  give  debt^  be. 
and  mention  not  justices  of  assise  or  of  the  peace,  or  where  the 
inferior  court  has  not  a  concurrent  jurisdiction,  both  as  to  the  sub- 
ject matter  and  m6de  of  projceeding,  they  must  be  brought  in  the 
superior  courts,  otherwise  there  would  be  a  defect  of  remedy.** 

By  the  same  statute,  ()  4.  .'*  no  officer  or  minister  of  any  court  of 
record,  shall  receive,  file  or  enter  of  record,  any  information,  bill  or 
plaint,  count  or  declaratiouy  grdunded  upon  the  said  penal  statutes, 
or  any  of  them,  which  are  appointed  to  be  heard  and  determined  in 
their  proper  counties,  until  the  informer  or  relator  hath  first  taken 
a  corporal  oath,  before  some  of  tbe  judges  of  that  court,  that  the 
offence  or  ofiences  laid. in  such  information,  be.  was  or  were  not 
committed  in  any  other  county  than  where,  by  the  said  information, 
&c.  the  same  is  or  are  supposed  to  have  been  committed ;  and  that 
he  believeth  in  his  conscience  the  offence  was  committed  within  a 
year  before  the  information -or  suit,  within  the  same  county  where 
the  said  information  or  suit  was  comonenced,  the  same  oath  to  be 
there  entered  of  record  :"p  And  upon  this  clause  of  the  statute,  the 

g  Willci,  634.  1  Cro.  Car.  146.  2  Str.  1143. 

^  1  Salk.  872,  3.   Selw.  At.  Pri.  6  Ed.  "4  Dnrnf.  k  East,  109 J^ex  ▼.  Ferrit,  H. 

632,  k/c.  37  Geo.  III.  in  Seae.  I  Saund.  312.  c.  in 

i  Cro.  Car.  113.  Cartb.  466.  4  Duraf.  k  mlii. 

East,  116.  >  4  Darnf.  &  East,  116. 

k  Cro.  Car.  112.  W.  Jon.  193.  T.  Raym.  «  WiUct,  686.  (a.)  and  n.  1. 

394,  3  Durnf.  h  East,  362.  p  §  5. 
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firooeedings  were  stayed  on  motion,  io  a  pentil  action  on  the  2S  £dw« 
II.  St.  4.  c.  3«  where  the  application  was  made  in  an  early  suge  of 
the  cause,  because  no  affidavit  bad  been  filed,  that  the'cflfence  was 
[*568]  committed  within  the  county  where  the  action  was  brought,  or 
within  a  year  before  the  bringing  of  it,  according  to  the  21  Jioc.  L 
c.  4.*^  But  in  a  subsequent  case,  where  the  application  was  not  made 
till  after  verdict,  the  court  would  not  stay  the  .proceedings  oi^  a 
similar  ground,  in  gpenai  action  en  the  121  Hen.  VIII.  c.  13.  ^26. 
for  non-residence.' 

Actions  or  prosecutions  for  the  recovery  of  penalties  on  the  revenue 
laws,  must,  hy  several  late  acts  of  parlianient,  be  commenced  and 
carried  on  in  the  name  of  the  attorney  general,  or  other  officer  of 
the  revenue.  Thus,  by  the  26  Geo.  III.c.  77.  ^  13.  ^^  if  an  action 
be  commenced  or  prosecuted,  for  the  recovery  of  any  fieaahy  or 
forfeiture,  by  virtue  of  aay  act  relating  to  the  customs  or  ercMC, 
unless  the  same  be  commenced  and  prosecuted  in  the  name  of  the 
attorney  general,  or  some  officer  oT  the  said  revenues,  the  same, 
and  all  proceedings. tlierein,  are  declared  to  be  null  and' void  ;  and 
the  court  sh^ll  not  permit  or  suffer  any  proceedings  to  be  had 
thereupon."  By  the  36  Geo.  III.  c.  104.  <}  38.  "  it  shall  not  be 
lawful  for  any  person  ojr  persons  to  commence  or  enter,  or  cause  or 
procure  to  be  commenced  or  entered,  or  filed  or  prosecuted,  any 
action,  suit,  blll^  plaint,  or  information,  for  the  recovery  of  any 
penalty  or  penjailties,  inflicted  by  any  of  the  laws  touching  or  con- 
cerning lotteries^  or  by  that  act,  unless  the  same  be  commenced, 
entered,  filed-and  prosecuted,  in  the  name  of  his  inajesty's  attorney 
general,  in  the  court  of  Exehequer  at  Westminster^  if  the  odeoce 
shall  be  committed  in  England ;  or  in  the  name  of  his  majesty's 
advocate  general  in  the  court  of  Exchequer  in  Scotland^  if  the 
offence  be  there  committed  :  And  if  any  action,  &£C.  shall  be  com- 
menced or  entered  in' any  other  person's  name  or  names,  the  same, 
and  all  proceedings,  thereupon  had,  are  declared  to  be  oull  and  void ; 
and  the,  court  where  such  proceedings  ahall  be  so  commenced,  shall 
cause  the  same  to  be  stayed.''  And  there  U  a  similar  tlause  io  the 
statute  44  Geo.  III.  c.  98.  {)  10.  with  j'espect  to«actions,  be.  for  the 
recovery  of  petialties  incurred  by  ^virtue  of  that  or  any  other  actor 
acts  of  parliament^  relating  to  his  majesty^s  stamp  .dtUies^  or  any 
other  duties  under  the.  management  of  the  commissioners  of  the 
duties  on  stamped  vellum,  parchment  and  paper." 

In  an  action  for  bribery,  on  the  2. Geo.  II.  c.  24.  the  courts  will 
stay  the  proceedings,  even  after  verdict,  upon  the  clause  of  discovery  :* 

E569]  or  if  there  had  been  any  wilful  delay  in  jprosecuting  the  action.* 
ut  uotil  the  defendant  appears  to  the  writ,  the  question  as  to  the 
wilfulness  of  the  delay  does  no.t  arise :  Therefore,  where  the  writ  was 
returnable  on  the  first  return  of  Trinity  term  1821,  and  the  plaintiff 

q  2  Durnf.  k.  East,  274.  bat  tee  3  WiU.  36.  2  Saand.  148.  c.  when 

r  3  Dornf.  &  East,  362.  and  see  2  Str.  the  party  was  pat  to  his  audita  quertia. 
1081.  1  H.  Blac.  646.  3  Maule  L  Sel.  429.        "  3  Durnf.  &  East,  6.  bat  see  die  cue  of 

•  And  see  the  sUlute  36  Geo.  III.  c.  66.  Trvm qui lamr,  SirfFiUuim  Jtfamien, E.  44 

§  16.  Geo.  lU.  K.  B. 

^  4  Bur.  2287.  1  Blac.  Rep.  666.  S.  C. 
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did  not  declare  till  the  first  of  June  1822,  and  no  appearance  bad 
been  entered  for  the  defendant }  the  court  held  that  the  proceedings 
could  not  be  stayed  under  the  above  statute.^  The  proceedings  have 
been  stayed  in  an  action  on  the  18-  Geo.  II.  c.  34.  ^  1.  for  keeping  a 
gaminghouse;  because,  by  a  previous  statute/  the  penalty  is  payable 
on  conviction,  before  a  justice  of  the  peace.  But,  inn  gut  tarn  action 
for  insuring  lottery  tickets,  contrary  to  the  16  Ge^.  IIL  c.  34.  the 
court  of  King's  Bench  would  not  stay  the  proceedings,  upon  an  affi- 
davit of  the  defendant,  that  a  former  action  had  been  brought  against 
bim  in  the  ConMnon  Pleas,  for  thet  same  offence,  in  which  be  had  had 
leave  to  compound ;  but  said  be  must  plead  such  matter  specially  :* 
And  the  court  would  not  stay  the  proceedings,  in  an  action  against 
a  sheriff's  officer,  on  the  32  Geo.  11.  c.  28.  ^  12.  though  a  similar 
action  had  been  commenced  against  the  sheriff,  for  the  same  offence.* 
Yet,  where  actions  had  been  brought  against  both,  and  a  verdict 
obtained  in  each,  the  court  stayed  the  proceedings,  on  payment 
of  one  penalty,  and  the  costs  lii  both  actions.^  So,  whei;e  wj.-and  B, 
having  recovered  in  separate  actions  for  libels,  against  different 
parties  engaged  in  the  managemebt  'and  publication  of  the  same 
newspaper,  commenced  Aresh  actions  against  the  same  parties,  each 
suing  that  party  against  whom  the  other  had  recovered,  the  court 
would  not  interfere  in  a  summary  way,  to  set  aside  the  latter  pro- 
ceedings.*^ In  order  to  stay  proceedings  in  an  action  on  the  general 
turnpike  act,  13  Geo.  III.  c.  84.  ^  19.*^  for  using  a  greater  number 
of  horses  than  is  thereby  allowed  for  drawing  wagons,  &;c.  on  the 
ground  of  its  being  necessary  by  reason  of  deep  snow  or  ice,  an 
application  must  be  made  to  the  court  above,  in  which  the  action  is 
brought,  and  the  defence  is  not  availably  at  nisi  priu9.^  In  an  action 
for  non-residence,  on  the  statute  43  Geo.  III.  c.  84.  ^  12,  the  pro- 
ceedings were  stayed  after  declaration,  in  the  Common  Pleas,  on  the 
statute  64  Geo.  III.  c.  6S  But  the  court  would  not  stay  the  pro- 
ceedings, on  a  writ  ^suggested  to  be  the  commencement  of  an  [^570] 
action  for  non-residence,  before  thedelivery  of  the  declaration,  without 
some  other  evidence  of  the  nature  of  the  action  ;^  and  they  refused 
to  extend  the  relief  of  the  statute,  to  a  case  where  the  defendant 
bad  obtained  a  rule  to  compound,  before  it  had  passed.^ 

By  the  Bank  acts,^^  the  courts  were  authorized  to  stay  proceed- 
ings, in  actions  brought  against  the  governor  ^nd  company  of  the 

'  1  Dowl.  &  Ryl.  512.  tions :  And  for  determiDations  on  this  sta- 

7  12  Geo.  II.  c.  28.  &  1.  tute,  see  6  Taunt.  629.     1  Marsh.  368.  6 

«  Cowp.  744.    ^  Taunt.  807.    1  Marsh.  372.  S.  C.  6.  Taunt. 

*•  2  Darnf.  k  East.  612.  843.  I  Marsh.  387.  S.  C.  6  Taunt.  198.  1 

>»  id,  712.  Marsh.  647.  S.  C.    See  also  the  statute  67 

«  2  Bos.  &  Pul.  69.  ,  Geo.  HI.  c.  99,  §  5,  tc.  for  enfurcing  the 

^  This  statute  has  been  since  repealed,  residence  of  spiritual  persons   on  their 

by  Stat.  3  Geo.  IV.  c.  126.  and  see  stat.  4  benefices. 

Geo.  IV.  c.  96.  to  explain  and  amend  s  6  Taunt.  304.  ^  Id,  806. 
same.  *  37  Geo.  III.  c.  46.  §  2.  37  Geo.  III.  c. 
«  11  East,  484.  91.  §  1.  38  Geo.  III.  c.  1.  §  1.  43  Geo.  III. 
t  6  Taunt.  306.  This  statute  was  conti-  c.  18.  69  Geo.  III.  c.  23.  But  by  stat.  69 
nued  by  the  64  Geo.  HI.  c.  44.  And  by  the  Geo.  III.  c.  49.  §  1.  the  restrictions  on  pay- 
statute  64  Geo.  III.  c.  64.  §  4.  the  court,  or  ments  in  cash,  under  these  several  acts, 
a  Judge,  is  authorized  to  stay  the  proceed-  finally  ceased  and  determined,  on  ihejird 
ings  in  sueh  an  action,  upon  certain  condi-  day  of  May  1828. 
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bank  o(  England^  during  the  coDtinunDGe  of' the  restriction  tbcreby 
imposed  on  payments  by  tbe  said  governor  and  company  in  cash* 
to  compel  payment  of  any  note  of  tbe  said  governor  and  company 
expressed  to  be  payable  on  demand ;  or  of  any  note  of  tbe  said 
governor  and  company  made  payable  otherwise  than  oo  demand, 
or  of  any  other  debt,  which  the  said  governor  and  company  sboahl 
be  willing  to  pay  in  theirnotes  expressed  to  be  payable  oo  demand; 
until  the  expiration  of  the  lime  Umi^d  for  the  continiiance  of  sach 
restriction.  ' 

In  actions  for  generaji  damages,  it  is  a  role  that  the  proceedings 
cannot  be  stayed,  on  making  satisfaction  to  the  plaintiff:  And  ac* 
cordingly,  in  an  action  against  the  sheriff,  fqr  false  return  to  a^^ori 
facias,  the  court  of  King's  Bench  refused  to  stay  the  proceedings, 
on  payment  of  the  money  levied^  But  there  are  some  e^eptioat 
to  this  rule. '  In  replewn  for  instance,  where .  the  defeodant  avows 
for  rent,  the  cou^t^  will  stay  the  proceedings,  on  bringing  it  into 
court,  and  payment  of  costs  J  But  the  prjoceedings  cannot  be  stayed, 
when  the  avowry  is  for  damage  feasant  f^  because  the  coupta  in  sodi 
case  have  no  rule  to  guide  them  in  ascertaining  the  damage^  Where 
the  defendant  in  rej^evin  made  cognisance  as^bailiff  of  the  lord  of  a 
manor,  unde^  a  distress  on  the  plaintiff  as  constable  of  a  towDsbip, 
for  palfrey  rent,  the  court  of  Common  Pleas  would  not  atay  the 
proceedings,  upon  payqpent  of  costs,  on  the  application  of  the  dc« 
fendant.*^  But,  in  a  subsequent  case,  where  cognizance  was  made 
by  the  defendants,  as  bailiffs  of  the  commissioners  appointed  by  an 
inclosure  act,  under  a  warrant  of  distress,  for  non*payment  of  jeve* 
ral  sums  of  money,  ordered  by  the  commissioners  to  be  paid  by  the 
plaintiff  by  virtue  of  the  said  act,  the  proceedings  ip  replmia  were 
[*571]  stayed  by  the  ^court  of  King^s  Pench,  on  payment  of  .the 
costs  of  the  action  ^nd  distress  and  replevying  the  goods,  and  de- 
'  li vering  up  the  replevin  bond  to  be  cancelled ;  there  being  no  special 
damage.^  There  is  indeed  a  case,  where  the  latter  conrt,  under 
particular  circumstances,  stayed  the  proceedings  in  Ht^  action  of 
trespass  for  seizing  goods,  oh  the  defendant's  undertaking  to  restore 
the  goods,  or  pay  the  full  value  of  them,  with  the  costs  of  the  ac- 
tion :P  But  this  seems  to  be  contrary  to  'their  usual  practice,  io 
actions  of  that  nature ;  and  in  a  subsequent  case,  tbe  court  of  Ex- 
chequer refused  to  stay  the  proceediogs.  in  such  an  action,  upon  the 
like  terms,  where  it  would  hot  end  the  suit,  and  particularly  as  the 
value  of  the  goods  was  not  admitted.*^ 

In  trover  for  money,  the  courts  will  give  the  defendant  leave  to 
bring  it  into  court :'  And  where  trover  is  brought  for  a  specific 
chattel,  of  an  ascertained  quantity  and  quality,  and  unattended  with 
any  circumstances  that  can  enhance  the  damages  above  the  real 
value,  the  courts  will  make  an  order  for  staying  the  proceedings, 
upon  delivering  it  to  the  plaintiff,  and  payment  of  costs  :*  And  this 

k  7  Durof.  k.  East,  336.  «  3  Maale  &  Sel.  626. 

1  2  Salk.  597.  1  U.  Blac.  24.  1  Bos.  k        p  7  Darnf.  &,  East,  63. 
Pul.382.  4  3ADStr.896. 

-  8  Mod.  379.  r  1  str.  142. 

"  3  Bos.  &  Fill.  603.  >  3  Bur.  1364.  3%y.  Rep.  80.  2  Eiaam. 
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h  the  more  reasonable,  las  the  action  of  trover  comes  in  place  of  the 
old  action  of  ieiinuB,  But  the  courts  will  not  stay  the  proceedings, 
where  there  is  an  uncertainty,  either  as- to  the  quantity  or  quality  of 
the  thing  demanded;^  or  there  is  any  tort  that  may  enhance  the 
damages  above  the  reat  value,  and  there  is  no  rule  whereby  to  esti- 
mate the  additional  damages."  In  trover  for  a  promissory  note, 
alleged  to  have  been  dishonoured,  the*  court  of  King's  Bench  made 
an  order  for  staying  the  proceedings,  upon  delivering  up  the  note, 
and  payment  of  costs,  whh  liberty  for  the  plaintiff  to  proceed  for 
damage  sustained,  but  not  Cor  nominal  damages,  by  reason  of  the 
detention.'  And,  in  a  subsequent  case,  where  trover  was  brought 
by  the  assignees  of  a  bankrupt,  for  a  steam  engine.  Sic.. the  dourt 
made  a  special  rule  for  staying  the  proceedings,  on  delivering  to 
the  plaintiffs  a  part  of  the  goods  for  which  the  action  was  brought, 
and  payment  of  costs  up  to  that  time,  provided  Hie  plaii^tiffs  would 
accept  thereof  in  discharge  of  the  action ;  or  otherV^ise,^  that  the 
articles -delivered  should  be  struck  out  of  the  declaration,  and  the 
plaintiffs  be  ^ubjett  to  costs,  unless  they  should  obtain  a  verdict  for 
the  remainder  of  the  goods>  or'  prove*  a  deterioration  of  the  part 
^eliv^ered  up.^ 

.lev  * 

*ln  an  action  of  trespassf^  the  proceedings  were  stayed,  in  [*572] 
the  court  of  King's  Bench,  on  the  ground  that  the  plauuiff  had  be- 
fore brought  an  at:tion  of  replevin,  and  recovered  damages  for  the 
same  cause  of  action.*  And  in  c/ccteen^,  when  tl>e  lessor  of  the 
plaintiff  has  two  actions  depending,  at  the  ^ame  time,  fpr  the  same 
premises,  in  different  courts,  the  proceeding^  in  one  of  them  may 
be  stayed,  until  the  other  be  determined.*  Bat  where  the~ptaintiff 
brought  rej}levin  for  goods  levied  undjer  a  warrant  of  distress,  foF  an 
assessment  made  by  a  special  sessions  under  the  highway  act,  13 
Geo.  III.  c.  1B»:^  47.  on  the  ground  of  the  premises  for  which  he 
was  assessed,  being  situated  withojit  the*  township  which  was  liable 
to  repair  the  road,  the  court  of  Common  Pleas  refused  to  set  asidd 
the  proceedings.^  And  they  will  not  siayproceedings  in  an  action, 
en  tne  ground  of  a  bill  depending. in  ^hancery  for  the  same  cause  ;^ 
nor  in.o^der  to  abide  the  event  of  a  decision  in  the  mayor's  cotirt, 


144,  6.  Cfts.  Vn  C.  P.  69.  130.  Barnes,  281.  Intirs,  1  Str.  567.  8  Mod.  208,  9.  6.  C.  2 

Pr.  RefT.  260.  S.  C  but  §ee  2  Salk.  6^7.  2  Str.  1184.  or  on  tbo  highway  act,  1  Bor- 

Str.  82^  /4.  1191.  1  Wil«.  23.  S.  C.  Say.  nardist.  K.  B.  110.  Wiilcs,  668.  or  for  a 

Rep.  120. 9  Price,  460.  contra.  fine   imposed  on  aa  officer,  by  commis- 

*  Barnes,  284.  sioners  of  land  tax,  Bimb.  14.  or  for  the 
«  3  Bur.  1364.  2  Blac.  Rep.  902.  wages  of  labourers,  on  the  statute  20  Geo. 
«  Moif  V.  Thwaiie,  H.  17  Geo.  HI.  K.  B.  II.  c.  19.  §  1. 3  Moore,  294.  this  is  in  nature 
f  Brunsdon  and  others,  assignees,  ^c.  r.  of  an  execution  ;  and  the  conviction  bein; 

^ustitij  T.  34  Geo.  111.  K.  B.  and  see -7  conclusive,  a  re/>/e9in  will  not  lie:  Bat  the 

Durnf.  &  East,  54.  court  in  these  cases  will  not  stay  the  pro- 

*  Lamb  v.  J^uUy  T.  29  Geo.  HI.  K.  B.  and  ceedings ;  though,  in  some  of  them,  they 
see  1  Bing.  307.  granted    an    attachment    for    contempt 

*  Andr.  297.  2  Sel.  Pr.  144.  Ad.  Eject.  2  against  the  officer  for  granting,  find  the 
£d.321.  party  for  obtaining  the  replevin:  but  see 

^  2  New  Rep.  C.  P#399.  and  see  6  Durnf.  Gilb.  Repl.  121,  2.  Bac.  Abr.  tit.  Replevin, 

&  East,  622.  8  Taunt.  621.  2  Moore,  674.  C.   Brodshaw't  case,  Willes,  672.  (b.)  2 

S.  C.decord.    Where  an  act  of  parliament  Blac.  Rep.   1330.  3  Maule  &  Sel.  525.  2 

orders  a  distress  and  sale  of  goods,  as  for  Dowl.  &  Ryl.  13. 

a  penalty,  aAer  conviction,  on  the  game  ^  2  Bos.  &i  Pul.  137. 
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as  to  the  existence  of  the  debt,  on  a  foreign  attacbmeot**  So,  io  a 
late  case,  the  court  of  King's  Bench  refused  to  stay  execution  after 
verdict  and  judgment,,  wlilcli  was  affirmed  on-  error,  until  tbe  trial 
of  an  indictment  for  perjury  against  two  of  the  plaintiff's  witaesaaa 
in  the  action ;  and  because  this  seemed  to  be  a  new  and  daogi^roiu 
experiment,  the  court  ordered  the  rule  to  be  discharged  with  coses.* 
If  a  plaintUT  deposit  a  negotisible  instrument  on  which  he  is  soing, 
in  the  hands  of  a  third  fierson,  at  tlie  same  time  giving  bim  notice 
of  the  action,  he  does  not  thereby  part  with  his  right  .of  action;  aod 
the  court  wiil  not  stay  vhe  proceedings,  at  the  instance  of  the  de* 
fendant,  thougii  the  depositary  sue  on  Uie  same  instrument/  la  an 
action  brought  against  the  sheriff,  fdr  money  levied  under  a  fieri 
faciasj  without  any  previous  demand,  the  court  of  King's  Bench 
will  stay  the  proceedings,  upon  payment  of  the  sum  levied,  witboot 
[*573]  cdsts.9  But  the  court  of  Common  Pleas  wil}  not  stay  *ihe  pro- 
eeedtngs,  in  an  action  for  the  escape  of  a  certificated  bankrupt,  taken 
in  execution,  and  released  by  the  sheriff  tipon  production  of  his 
certificate;^  nor  will  they  stay  the  proceedings  on  a  replevin  bond, 
because  the  action  was  commenced  before  breach ;  for  it,  may  be 
pleaded.* 

When  an  action  is  brought  pending  a  reference,  which  it  has  been 
agreed  shall  operate  as  a  stay  of  proceedings,*^  or  otherwise  cob- 
trary  to  good  foith,'  the  courts  will  not  suffer  the  plaintiff  to  proceed 
in  it :  And  they  will  stay  the  proceeding^!,  when  the  action  is  brought 
by  an  attorney,  without  proper  authority ;  for  otherwise  the  de- 
fendant might  be  twice  chargedl^  So,  where  an  action  was  brought 
against  an  agent  for  prize  money,  the  court  of  King's  Bench  set 
aside  the  proceedings,  with  costs* to  be  paid  by  the  attorney;  be* 
cause  the  letter  of  attorney  fronr  the  plaintiff,  to  receive  the  prite 
money  Was  not  duly  attested,*  pursimni  to  the  20  Geo.  U.  c.  24.  (j 
6."^  And,  in  the  Common  Pleas,  where  claims  were  made  on  a 
prize  agent,  by  several  persons,  for  prize  money  due  to  a  sailer,  be 
was  permitted,  as  a. public  officer,  to  pay  the  money-  into  court,  for 
the  benefit  of  the  claimant  who  should  prove  bis  authority  to  re- 
ceive it."*  But  where  a  feme  covert  living  apart  from  her  husband, 
under  a  sentence  of  separation,  with  alimony  allowed  pendente  lite 
in  the  ecclesiastical  court',  brought  trespass  in  her  husband's  name, 
for  breaking  and  entering  her  house,  and  taking  her  goods,  tbe 
court  of  King's  Bench  refused,  on  the  ap|!)Iiration  of  the  defendants, 
to  set  aside  the  proceedings ;  thougli  suppof,ted  by  an  affidavit  of 
the  husband,  that  the  action  was  brought  without  his  authority.*" 

On  shewing  cause  against  a  rule  for  staying  proceedings,  in  an 
action  on  a  promissory  note,  in  the  King's  Bench,  on  an  affidavit 

J  6  Tannr.  74.  ,   i  1  Dornf.  &  E«st,  62.  1  Chit.  Rep.  191. 

•  4  Maiile  k.  Scl.  140.  bat  sec  id.  193.  (b).  mUe,  88,  9. 

'  1  Taant.  109.  «  O'Hara  ▼.  Amei,  M.  27  Geo.  III.  K.  B. 

t  3  Barn.  &  Aid.  696.  and  see  the  statutes  26  Geo.  111.  c.  63.  §  1, 

»"  4  Taunt.  631.  2.  32  Geo.  III.  c,  34^  1,  2. 66  Geo.  III.  c. 

•  5  Taunt.  776.  60.  1  Boa.  k  P«l.  161.  Man.  Ex.  Fr.  407. 
k  Post,  Chap.  XXXVl.  but  sec  2  Moore;        »  I  Taunt.  166. 

^'  "  9  East,  471.  and  see  2  Chit  Rtp. 
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that  the  note  was  obtained  without  consideration,  it  being  objected 
that  the  court  would  not  interfere  in  this  matter,  which  was  proper 
for  the  trial  of  the  cause ;  the  court  said,  it  was  often  done  on  such 
applications,  if  the  other  side  did  not  contradict  the  assertion  of  the 
defendant;;  but  when  there  were  contradictory  affidavits,  the  court 
would  nbt  interfere  in  this  summary  way,  but  put  the  defendant  to 
insist  on  it  as  a  defence  at  the  trial. i*  And  where  an  action  had 
been  setded,  by 'payment  of  the  debt,  and  giving  a  note  of  hand  for 
the  costs,  amounting  td  1/.  lis,  6<i.,.which  note  not  being  paid  on 
^demand,  the  plaintiff's  attorney  signed  judgment,  the  court  [^574] 
set  it  aside  y  saying,^  that  by  takipg  the  debt,  and  note  for  the  costs, 
the  amount  was  liquidated^  and  judgment  could  not  be  signed  in  an 
action  that  was  so  settled  ;  and  that  an  action  might,  certainly  have 
been  brought  on  the  note  in  the  county  court,  and  the  value  repo-* 
vered,  at  much  less  expense  than  by  signing  judgment  in  the  court 
above.4  But  where  there  was  an  undertaking  lo  pay  the  costs  of 
an  action' in  a  limited  time«  and.  they  were  not  so  pafd,  it  was  holden 
that  the  pjaintifi*  might  proceed  in  the  action  for  nominal  damages/ 


There  are  other  grounds  for  stayii^g  the.  proceedings ;  not  abso- 
lutely, but  for  a  time,  or  until  something  be  dpne  for  the  benefit  of 
the  defendant:  These  are,  pending  a  writ  of  frror;  until  security 
be  given  for  the  payment  of  costs;  or  nntii  the  costs  are  paid,  of  a 
former  action  for  the  same  cause. 

A  writ  o^  error  regularly  sued  out  is  a  supersedeas  of  execution, 
hi  the  King's  Bench,  from  the  time  of  its  allowance  ;'  or,  in  the  Com- 
non  iPleas,  from  the  delivery  of  it  to  the  clerk  of  the  errors  :^  pro- 
vided bail,  when  requisite,  be  put  in  thereon  in  due  time.^  But  this 
does  not  prevent  the  plaintiff  from  proceeding  by  scire  facias^  or 
action  of  debi.6n  the  judgment,  against  the  principal ;  n^ol*,  after  the 
retarn  of  non  est  raverttus  to  a  capias  ad  saiis/aciendum,  by  sdre 

JadaSy  or  action  of  debt  on  the  recogrtiT^ance,  against  the  bai-l.  In 
such  cases  however,  if  the  infrit  of  error  be  not  evidently  brought  for 
the  mere  purpose  of  delay^  the  ^courts  will  stay  the  proceedings 
npon  terms,  pending  the  writ  of  error."  But  this  is  not  a  matter  of 
course  :^  arid  if  it  be  apparent  to- the  court,  that  the  writ  of  error  is 
brought  merely  for  delav,  they  will  not  stay  the  proceedings.^  How 
that  is  to  be  made  out,  depends  upon  the  circumstances  of  each  par- 
ticular case.     In  general,  the  court  will  not  stay  the  proceedings, 

^where  the  defendant  or  his  attorney  has  declared,  that  the  writ  of 
erroc  was  brought  only  for  delay,  or  used  expressions  tantamount  to 

V  Turner  t.  Taylor^  E.  23  Geo.  111.  K.  B.  see  2  Chit.  Rep.  106. 

<i  Brotpn,  EzceiUor^  v.  MiddUton,  £.22  '1  Str.  419.   1  Wilg.  120.  3  Bur.  1369. 

G«o.  HI.  K.  B.  Cowp.  72.  3  Durnf.  &  East,  78. 

r  iBMcher  v.  Holland,  H.  26  Geo.  III.  7  2  Durnf.  &  East,  78. 

K.  B.  *  Carter  v.  RoberU,  M.  28  Geo.  HI.  K.  B. 

•  1  Salk.  321.  1  Bur.  340.  Per  BuUer,  J.  4  Durnf.  U  East,  436.  n.  (e). 

t  Barnes,  206.  209.  1  SmiUi  R.  886.  aeeord.  Cowp.  72.  itmb. 

"  2  Str.  781.  1  Durnf  b  East,  279.  and  contra. 
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[*515]  such  a  declaration  :^  But  the  declaration  of  an  attorney's 
clerj^,^  or  the  belief  odhe  plaiatiff  or  his  attorney,*^  tbatJt  is  bronghi 
for  delay,  is  not  sufficient ;  nor  that  the  defendant  had  acknowledged 
th^  debt  to  be  due,  before  and  since  the  commepcenient  of  die 
action  f  or  said  to  the  plaintiff,  that  when  he  could  put  off  the  mat* 
ter  no  longer,  he  would  go  to  gaoi.*^  And  the  proceedings  have 
been  stayed,  pending  a  writ  of  error,,  on  a  judgment  of  nansmtf 
although  it  was  objected,  that  the  writ  of  terror  must  have  been 
evidently  brought  for  the  purpose  of  delay ;  for  it  was  said,  that  the 
practice  not  to-  stay  procecfdings  pending  a  writ  of  error,  must  be 
confined  to  those  cases  where  the  party  hiihself,  or  his  attorney  or 
bail,  have  declared  that. the  writ  Of  error  was  brought  for  delay. 
But  where  the  defendants,  on  a  judgment  recovered  in  theComoBoa 
"Pleas,  first  brought  a  writ  of  error  in  the  King's  Bench^  and  then 
brought  another  returnabte  in  Parliament,  aAer  whicb  diey  aoir- 
prossed  the  frrst  writ  of  error,  and  tb^n  obtained  a  rule  to  shew 
cause,  why  the  proceedings  in  an  action  upon  the  jtodgmeat  brought 
in  the  King's  Bench  should  not  be  stayed,. pending  the  second  writ 
of  error,  the  latter  court  discharged  the  rule  with  costs;  as  it  plainly 
appeared,  from  the  defendant's  own  conduct,  that  there  was  no 
foundation  for  a  writ  of  error,  and  that  it  could  only  be  brongfat 
for  vexatious  pui;po%es.K  In  gectmenij  if  there  be  judgment  for  the 
plaintiff,  and  the  defendant  bring  a  writ  of  error,  thecourt  of  King's 
Bench  will  not  suffer  the'  latter  to  proceed  ina  new  ejectment,  on 
the  same  title,'tjlt  he  lias,  quitted  possession,  or  the  tenants  have 
attorned  to  the  lessor  of  tlie  plaintiff:'^  And  where  a  defendant  in 
ejectment  brought  a  writ  of  error  in  parliament,  the  ctart  obliged 
him  to  enter  into  a  rule,  not  to  commit  waste,  during  the  pendency 
of  the  writ  of  error.^  So,  if  tliere  be  judgment  for  the  defendant  in 
gectmenty  and  the  lessor  of  the  plaintiff  bring  a  writ  of  error,  the 
court  will  not  sutfer  him  to  proceed  in  a  new  ejectment,  oti  the  same 
title.  Until  the  costs  are  paid  of  the  former  ejectment ;  unless  he  can 
satisfy  them  that  the  writ  of  error  is  brought  with  some  otber  viev 
than  to  keep  off  the  payment  of  the  CDSts> 

In  order  to  stay  the  proceedings  in  ab  action  of  debt  on  judgmeot, 
pending  a  writ  of  error,  it  is  nepessary,  if  the  action  be  bailaUe, 
[*576]  that  "^the  defendant  should  be  first  in  court,  by  putting  in 
and  perfecting  bail.^  And  where  an  action  is  brought  upon  a  judg- 
ment of  the  Common  Pleas,  the  court  of  King's:  Bench  will  not  stay 
the  proceedings,  pending  a  writ  of  error,- without  the  '  defendant's 

•  3  DurnT.  k,  East,  79.  5  Durnf.  ^  East,  r  6  Durnf.  ^  East,  669.  BiAop  v.  Fry,T. 
714.  2  H.  Blac.  30.  2  Bos.  ^  Pul.  329.  For-  2  Geo.  IV.  C.  P.  accord,  bm  see  1  H.  BUc 
rest,  26,  7.  2  Chit.  Rep.  191.  2  Maule  ^  432.  4  Durnf.  ^  East,  436.  Jem6.  conira. 
Sel.  474.  476.  and  gee  Forrest,  26,  7. 

^  Per  Cur.  M.  45  Geo.  III.  K.  B.  2  Smith  k  2  Durnf.  ^  East,  78.  bot  see  6  Dunf. 

R.  60.  S.  C.  2  ChU.  Rep.  193.  ^  East,  400. 

•  3  Durnf.  ^  East,  78.  CUghom  v.  /re-  »»  1  Salk.  268,  9. 
landf  £.  28  Geo.  111.  K.  B.  2  Price,  299.  «  3  Bur.  ^823. 

.  a  5  Moore,  46.  k  i  str.  654.  Ad.  Eject  2  Ed.  321. 

•  Per  Cwr,  M.  41  Geo.  III.  K.  B.  and  see  i  5  Dunif.  &  East,  9.  6  Durnf.  &  East, 
2  Chit.  Rep.  191.  7  Taunt  587.  1  Moore,    465. 5  Bam.  k  Aid.  908. 
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giving  judgment  in  the  second  action,""  and  undertaking  not  to 
bring  a  writ  of  error  upon  that  judgment."  But  if  the  action  be 
brought  upon  a  judgment  of  the  King^s  Bench,  these  terms  make, 
no  part  of  the  rule ;  because  in  general,  actions  on  judgments  are 
vexatious,  and  the  plaintiff  might  have  his  execution  on  the  first 
judgment:^-  And  where  the  proceedings  were  stayed  without  iropojs- 
ing  these  terms,  and  the  plamtiff  died  before  judgment  affirmed,  the 
court  would  not  afterwakrds  permit  judgment  to  be  entered  nunc  pro 
tunc.^ 

If  the  defendant  bring  a  writ  of  -error,  afler  which  the  plaintiff 
bring  an  action  on  the  judgment  and  recover,  he  cannot  sue  out 
execution  on  the  secondjudgment,  iathe  King's  Bench,  till  the  writ 
of  error  be  determined.*^  But  wf^ere,  several  years  having  elapsed 
after  judgment  obtained,  the  plaintrff  brought  an  action  upon  the 
judgment,  and  ^fterjudgment^  signed  in  that  action,  the  defendaot 
sued  o.ut  a  writ  of  error  upon  the  first  judgment;  the  court  of  King's 
Bench  held,  that  the  ]^aintiff  might  notwithstanding  take  out  exe- 
cution on  the  second  j.udgment :'  Andso^.in  the  Common  Pleas,  the 
plaintiff  may  .take  out  e:iecvtipn  on  the  second  judgment,  notwith- 
standing the  writ  of  error,  unless  the  defendant  move  to  stay  the 
proceeilin^.* 

On  9,sc%re  facias  J  or  uciion^:  debi  oh  recognizance  against  bail, 
when  a  writ  of  error  is  allowed  o.n  the  judgment  in  the  original 
action,  before  the  expiration  of  the  time  allowed  for  the  bail  to  sur- 
render their  principal,  the  court  of  King'sBench,  without  regard  to 
the  time  when  the  application  is  made,  will  stay  the  proceedings, 
until  the  writ  of  error  be  determined  p  the  bail  undertaking  to  pay 
the  condemnation  money,  or  surrendier  the  defendant  into  the  cus- 
tody of  the  marshal,  within  four  days  next  after  the  determination 
of  the  writ  of  error,  in  case  the  same  shall  be  determined  in  favour 
of  the' defendant  in  error  :^  And'  so,  in  the  Common  Pleas,  where 
the  ^applkationis  made  by  the  bail,  within  the  time  allowed  [^577] 
for  surrendering  their  principal,,  the  court  will  stay  the  proceedings 
against  them,  pending  the  writ  of  error,  without  their  giving  judg- 
ment in  the  scire  fadas^  or  action  of  debt  on  the  recognizance ;  which 
would  preclude  them  from  surrendering  the  defendant.^  But  if  the 
bail  in  that  court  do  not  apply  to  stay  the  proceedings  pending 
error,  till  their  time  to  surrencler  is  but,  the  court  will  not  give  them 
any  time  for  that  purpose,  but  only /our  days  to  pay  the  iponey  in, 
after  the  judgment  is  a^rtnedp;^  And  in  such  case,  they  must  dnder- 

>•  Per  Bulltr  J.  T.  21  Geo.  lU.  K.  B.  1  ^  3  Barn,  h  Aid.  275.  and  see  1  Str.  626. 

Dornf.  Il  East,  638.  and  see  Cas.  Pr.  C.  P.  accord. 

112.  Pr.  Reg.  82.  S.  C.  •  Barnes,  202.  Cas.  Pr.  C.  P.  129.  S.  C. 

■  Cowp.  72.  5ironn  ▼.   BouUon,  H.  36  VVUles,  183.  Cas.  Pr.  C.  P.  169.  S.  C.  Wll- 

Geo.  lU.  K.  B.  and  see  2  Blac.  Rep.  780.  les,  184.  Barnes,  203.  S.  C. 

C.  P.  1 1  Str.  419. 

«  Per  BidUr  J.  T.  21  Geo.  HI.  K.  B.  1  «  1  Bur.  340.  1 1  East,  816.  but  see  2  Str. 

Dumf.  &  East,  638.  and  see  Cas.  Pr.  C.  781.  872.  1270.  3  East,  646.  semb.  eonira. 

P.  1 12.  Pr.  Reg.  82.  S.  C.  '  Barnes,  66.  68.  Cas.  Pr.  C.  P.  112.  Pr. 

•P  1  Damf.  U  East,  637.  Reg.  82.  S.  C. 

<i  3  Durnf.  &.  East,  643.  4  Bur.  2464.  S.  7  1  New  Rep.   C.  P.  67.  1 1  East,  319. 

P.  but  see  1  Str.  626.  semb,  contra.  and  see  Barnes,  86. 
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take  to  pay  not  only  the  condemnation  money,  bat  also  the  coitt  of 
the  action  against  themselves,  the  costs  of  the  application,  and, 
where  there  is  no  bail  in  errqr,  the  costs  of  the  proceedings  in  error:* 
In  the  Exchequer,  #hen  a  writ  of  error  is  allowed  in  the  original 
action,  and  the  bail  apply  with  the  time  allowed  them  for  surrender^ 
iog  their  principal,  the  court  will  give  them  the  same  time  to  sur- 
render him,  after  judgment  affirmed,  or  writ  of  error  noo-^prossed, 
as  tbey  would  have  had  at  the  time  of  the*  allowance  of  the  writ  of 
error  :*•  And  where  the  application  is  not  made  by  the  bail,  until 
aftei^  the  expiration  of  the  time  allowed  for  surrendering  the  princi- 
pal, the  court  will  stay  proceedings  agi^inst  them,  until  the  writ  of 
error  brought  in  the  original  action  is  determined.^  But  bail,  in 
that  court,  are  not  allowed  four  days  to  surrender  their  principal, 
after  the  determination  of  a  writ  of  error  where  the-  plain^ff  has  pro- 
ceeded bv  subpiBttaf  and  the  writ,  oC  error  tvas  brought  srfter  the 
return  or  the  capias  ad  satisfacUndutn,^ 

Where  error  was  not  b^^ught  till  it  was. too  late  for  the  bail  lo 
surrender,  the  court  of  King's.  Bench  in  one  case  would  not  stay  the 
proceedings.*^  But,  in  a  subsequent  case,®  the  proceedings  were 
stayed ;  the  bail  undertaking  to  pay  the  condemnation  mooey,  and 
the  costs  on  the  scire  fadas^  in  four  days  afler  affirmance ;  and  in 
this  case,  there  being  no  bail  on  the-  writ  of  error,^  the  conrt  made 
the  bail  also  undertake  to  pay  the  cpsts  on  the  writ  of^rror,  in  case 
the  judgment  was  a&rmed ;  and  said,  it  was  a  favour  they  were 
asking,  and  they  would  make  them  submit  to  equitable  terols.  By 
the  affirmance  of  the  judgment  in  these  cases,  is  meant  the  final 
affirmance  of  if;  and  therefore  where  the  judgment  on  a  writ  of 
error  was  affirmed  in  the  Exchequer  Chamber,  and  aftefwards 
another  writ  of  error,  wias.  brought,  returnable  in  Parliament,  the 
[*578]  proceedings  against^  *the  b^il  were  further  stayed,  uU  the 
determination  of  the  second  writ  of  error.^ 

The  plaintiff  got  judgment  on  the  scire  facias  against  bail,  pend- 
ing error  by  the  principal,  and  took  them  in  execution ;  and  on 
their  moving  to  be  discharged,  the  court  of  King's  Bench  said: 
^*  Though  you  might  have  applied,  and  had  the  proceedings  stayed, 
yet  we  will  not  set  them  aside:  If  an  action  of  debt  had  been  brought 
upon  the  judgment,  we  should  have  granted  an  imparlance,  if  it  bad 
been  asked :  but  we  never  set  aside  the  jndgmen^  when  it  is  once 
signed  ;  because  we  take  it  you,  by  your  not  applying  in  time,  have 
submitted  to  tneet  the  plaintiff,    ^uod^eri  non  debet,  factum  vakt.^^ 

In  ejectment^  or  actions  quitam,^  where  the  lessor  of  the  plaintiff, 
or  the  plaintiff  himself,  is  unknown  to  the  defendant,  the  latter  may 
call  for  an  account  of  his  residence  or  place  of  abode,  from  the 
opposite  attorney ;  and  if  he  refuse  to  give  it,  or  give  in  a  fictitious 
account,  of  a  person  who  cannot  be  found,  the  courts  will  stay  the 

«  1  New  Rep.  C.  P.  67.  '  6  Bur.  2819. 

«  2  Price,  296.  r  1  Str.  526.  Barnes,  202.  aeetri.  bat  tee 

b  Forrest,  26.  4  Bar.  2464.  3  Damt  &.  East,  643. 

•  Wightw.  79.  Mtt,  •309.  cofOra. 

•  1  Str.  443.  k  1  Str.  681. 

•  2  Str.  877.  i  Id.  697.  '705.  Barnes,  126. 
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proceedtogSy  until  security  be  given  for  the  payment  of  cost6>  So,, 
in  a  joint  action  by  tlir^  plaintiffs  for  a  libel,  the  defendants  may 
call  on  the  attorney  of  one  of  them,  for  an  account  of  the  places  of 
residence  and  occupations  of  the  other  two.'  Arid  where  the  defend- 
ant in  anumpsit  having  pleaded  in  abatement,  that  four  others  were 
jointly  liable  witli  himself,  the  plaintiff  applied  to  the  defendant's 
attorney  to  give  the  places  of  residence  and  additions  of  those  per- 
sons,  which  he  refused,  unless  the  actiqta  were  discontinued;  the 
court  of  King's  Bench,  under  these  circumstances,  made  a  rule 
absolute  for  the  defendant  to  deliver  such  particulars,  or  in  default 
thereof  for  setting  aside-  the  plea.*^  And,  in  an  action  of  trespass  and 
assault^  the  court  compelled  the  plaintiff  to  disclose  to  the  defend- 
ants his  pro{)er  addition  and  place  of  residence;  his  identity  being 
material  to  their.  defeJice  on  the  tria],  and  the*  proceedings  were 
stayed  until  the  disclosure  was  made.*^  In  geciment^  where  the  les- 
sor of  the  plaintiff  is  att  infant,^'  resident  abroad,'  .or  dead,*i  the 
courts  Will  stay  the  proceedings,  until  a  real  and  substantial  plaintiff 
be  named,  or  some  f  esponsible  person  undertake  for  the  payment  of 
costs.**  And  *a  similar  untertaking  is  required  in  an  action  P579] 
for  the  mesne  profits,  brouglit  in  the  name  of  the  nominal  plaintiff 
in  ejectment.*  But,  except  in  the  above  instances,  the  defendant  is 
not  allowed  to.  call  on  the  plaintiff's  attorney,  for  an  account  of  the 
residence  or  place  of  abode  of  his  client:^  And  after  verdict  in  a 
penal  action,  the  court  of  .Common  Pleas  would  not  compel  an 
attorney  to  discover  it." 

It  was  not  formerly  usual  to  require  security  for  costs,  where  the 
|)iaintiff  resided  abroad,*  except  in  fjectment^^  or  actions  qui  tamf' 
For  it  was  considered,  that  such  a  proceeding  might  affect  trade,  by 
excluding  foreigners  from  our  courts;  and  would  be  a  means  of 
clogging  the  course  of  justice.  But  now,  although  a  plaintiff  is  not 
compellable  to  give  security  for  costs,  merely  as  a  foreigner,  if  he 
reside  in  this  country;*  yet,  whether  he  be  a  foreigner  or  native,  if  he 
reside  abroad,  dut  of  the  reach  of  the  process  of  the  court,  the  pro- 
ceedings may  in  general  be  stayed  ^ill  his  return,  or  security  be  given 
for  the  payment  of  costs  :^  And  upon  this  ground  proceedings  have 

k  Ad.  Eject.  2  Ed.  316.    For  the  notice  •  Say.  Rep.  78.  Say.  Costs,  154.  S.  C. 

ofjnotion  for  (his  purpose,  ^cq  Appentiix,  t  2  Str.  705.  but^see  1  Str.  402. 

Cbap.  XIX.  §  5.     And  foe  the  rtflc  in  K.  B.  "1  H.  Blac.  534.'and  see  Barnes,  126. 

for  staying^  proceedings,  till  security  be  *  2  Sir.  1206.     1  Wils.  266.  Say.  Costs, 

givea  for  cosu,  see  Append.  Ch.  XX.  §  70.  155.  2  Bur.  1026.  4  Bur.  2105.  Cowp.  24. 

>  6  Moore,  110.  158.  322.  1  H.  Blac.  1(M :  and  see  2  Anstr. 

n  4  Barn.  &l  Aid. -93.  859.  by  which  it  seems,  (hat  m  the  Exche- 

■>  6   Barn.  &.  Aid.  640.   1  Dowl.  &.  Ryl.  quer,  a  plaintiff  residing  abroad  is  not 

174.  S.  C.  compellable  to  give  security  for  costs. 

°  1  Str.  694.  2  Str.  932.  1206.  1  Wils.  >•  2  Bur.  1177.  Say.  Costs,  631.  S.  C. 

130.  Cowp.  24.  Barnei,  183.  Bul.JVt.  Pri.  >  1  Str.  697.  2  Str.  12U6.  1  Wijs.  266. 

111.  Ad.  £j>ct.  2  £d.  814,  15.  Appendix,  >  1  Keoyon,  409.  Say.  Costs,  156. 6.    S. 

Chap.  XX.  §  68, 9.  but  sec  Cowp.  128.  C.  1  H.  Blac.  106.  6  Taunt.  20.    1  Marsh. 

P2Bur.   1177.   Sav.  Costs,   163.  S.  C.  421.  S.  C.  3  Moore,78.  STaonl.  737.  S.C. 

Smilk  ex  dim.  Jordan  r.  Roe,  M.  22  Geo.  ^  Han  y.  Rut,  H.  24  Gw.  111.  K.  B. 

111.  K.  B.  Ad.  Eject.  2  Ed.  316l  Lando  v.  Corbelt  andolhtrt,  M.  26  Geo.  III. 

„  Barnes,  147.  2  Str.  1056.  Ad.  Eject.  2  K.  B.    1  Durnf.  U  East.  267.  362.  491.    2 

Ed.  815.  H.  Blac.  118.  2  Anstr.  359.    1  Taunt.  64 

'  Append.  Chap.  XX.  §  70.  2  Chit.  Rep  152.  (a.) 
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been  stayed,  where  ibe  plaintiff  has  been  resident  in  Scodand^^  or 
Ireland.'^  So,  if  the  plaintiff,  being  a  foreigner  by  birth,  and  hav- 
ing no  house  of  trade  or  permanent  residence  in  this  coinitryi  has 
expressed  his  determination  of  going  abroad,  to- reside  there  penna- 
nentl^,  the  court  will  compel  him  to  give  security  for  coits.®  And 
where  the  plaintiff^  after  issue  joined,  has  been  convicted  of  lelooy, 
and  received  sentence  of  transportation,  the  court  of  King's  Bench 
will  compel  him,  or  his  attorney,  to  give  security  for  costs,  retro- 
spective as  well  as  prospective/  In.  an  action  by^€a?ecu<ors,  the  plaio- 
tiffs,  residing  abroad,  may  be  compelled  lo  give  security  for  coats :' 
And,  by  a  late  act  of  parliament,^  it  may  be  requited  in  an  action 
for  non-residence..  A  defendant  in  replevin,  residing  out  of  the. 
[^580]  jurisdiction  of  *the  court  is  compellable  to  give  security  for 
costs.^  And  where  a  plaintiff  in  error .  resides  abroad,  he  may  be 
compelled  to  give  such  security :  and  in  default  thereof,  the  defend- 
ant in  error  will  be  perihitted  to  proceed  on  his  judgment,  notwith- 
standing the  writ  of  error.^  The  rule  requiring -Such  security,  how- 
€ver,  has  been  relaxed  by. the  court  of  GommbU'  Pleas,  in  favour 
of  foreign  seamen,  serving  on  board  English  ships'^  or*  being  in 
the  habit  of  navigating  tbem^to  and  from  the  ports  of  this  country  ^ 
And  where  the  plaintiff  was  a  prisoner  in  France/^  or  an  English 
officer  serving  in  South  America,'^  that  court  refused  to  grant  a 
rule,  compelling  him  tb  give  security  for  co$ts.  The  reason  for 
obliging  a  plaintiff  to  give  such  security,  is  not/rautual:  Therefore, 
where  a  defendant  moves  that  the  plaintiff,  residing  abroad,  shoald 
give  security  for  costs,  the  court  will  not  make,  the  role  motoal,  on 
the  ground  that  the  defendant  is  also  resident  abroad.^  If  tkb 
plaintiff  be  a  native  of  England,  and  go  abroad  for  a  mere  tempo- 
rary purpose,  the  court  will  not  compel  him  to  give  security  for 
costs.^  And  if  one  of  several  plaintiffs  reside  in  this  country,  tbe 
courts  will  not  require  security  to  be  given  for  costs,  though  tbe 
other  plaintiff  be  a  foreigner,  residing  abroad ;'  and  though  the 
first-mentioned  plaintiff  bi  a  bankrupt,  in  execution  for  debt.* 

The  above  are  the  only  grounds  upon  which  the  proceedings  can 
foe  stayed,  for  want  of  security  for-eosts:  It  being  holden,  that  they 
shall  not  be  stayed,  even  in  ejectment,^  or  a  qui  (am  action,**  merely 
on  account  of  the  poverty  of  the  plaintiff,  or  his  lessor;  or  because 
the  plaintiff  is  protedted  as  a  foreign  amba^s&dor,^  or  his  servant  ^'^ 

■■" 

«  M'Uan  ▼.  Ausiin  M.  36  Geo.  III.  K.        i  2  H:  Blac.  383.   1  Bos.  &  Pol.  Mw 
B.  Sheriff  y.  FarquharsoUy  M.  37  Geo.  IH.        "2  Taunt.  253.  and  see  3  Moore,  33.  8 

K.  B.  S.  P.  6  Taunt.  379.  2  Marsh.  80.  S.  Taunt.  711.  S.  C. 
€.  but  gee  2  Bur.  1026.  »  1  Taunt.  18. 

•»  1  Durnf.  h  East,  362.  Still  v.  M'lver,  »  3  Maore,  77.  8  Taunt.  736.  S.  C. 
M.  36  Geo.  III.  K.  B.  2.  Chit.  Rep.  151.  4  P  6  Taunt.  379.  2  Marsh.  80.  S,  C. 
Moore,  356.  6  Barn.  &  Aid.  266.  <i  2  Chit.  Rep.  152. 

•  6  Barn.  ^  Aid.  908.    1  Dowl.  &i  Ryl.        '  1  East,  431.  7  Taunt.  307. 
wo.  S.  C.  »  1  East,  431.  1  Marsh.  478.  n. 

f  1  Barn.  &  Aid.  159.  «  Cas.  Pr.  C.  P.  15. 

s  3  Moore,  602.  1   Brod.  h  King,  277.        «  Cowp.  24.  Barnes,  126.  2  H.  Blac  5^7. 
S.  C.  >  5  Maule  &,  Sel.  503. 

^  67  Geo.  III.  c.  99.  §  45.  y  Davietqui  tam  t.  Solomon,  T.  26  Geo. 

i  4  Moore,  280.    1  Brod.  &  Blng.  506.  III.  K.  B.  but  see  2  P.  Wms.  452.  1  Eq. 

S.C.  Cas.  Abr.350.p/.4. 

^  5  Bam.  &  Aid.  266. 
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or,  in  ejectment,  where  the  lessor  of  the  plaintiff  is  known,  of  full 
age,  and  resident  in  this  country.*  An  infant  plaintiff  cannot  be 
compelled  to  give  security  for  costs,  on  the  ground  of  the  insolvency 
of  his  prochein  amif  nor  an  uncertificated  bankrupt,  suing  for  his 
own  benefit,  as  for  the  produce  of  his  earnings  since  the  bankruptcy  ;^ 
though  it  is  otherwise,  where  the  action  is  brought  or  proceeded  in 
by  *a  bankrupt,  whether  certificated  or  uncertificated,  for  the  [*581] 
benefit  of  his  assignees :®  And  where  the  plaintiff  having  become 
bankrupt  before  plea  pleaded,  the  defendant  obtained  an  order  for 
giving  security  for  costs,  and  afterwards  pleaded  bankruptcy,  the 
court  of  King's  Bench  held  that  the  plea  could  not  be  set  aside; 
but  the  order  for  giving  security  for  costs  should  be  rescinded,  the 
plaintiff  paying  the  costs  of  that  application,  and  the  defendant's  rule 
discharged.**  So^  where  a  commission  of  bankrupt  issued  against  the 
plaintiff,  who  was  gbne  with  his  family  to  JSTew  York,  upon  the  peti- 
tion of  the  defendant,  who  was  the  only  creditor,  and  chose  himself 
sole  assignee ;  and  the  plaintijFbrou^t  an  action  against  the  defend-  . 
atity  to  try  the  commission  ;  the  court  of  Common  Pleas  refused  to 
stay  the  proceedings,  till  he  should  give  security  for  costs ;  for  in 
this  case,  the  defendant  having  possessed  himself  of  all  the  plaintiff's 
property  as  assignee,  had  thereby  rendered  it  impossible  for  the 
latter  to  give  any  pledge  or  counter  security  to  those  who  might 
become  bound  for  him.*^  So,  where  an  insolvent  debtor,  having 
assigned  his  property  under  the  insolvent  acts,  brought  an  action 
to  recover  a  debt  incurred  before  the  assignment,  the  assignees 
having  refused  to  sue,  that  court  would  neither  set  aside  the  pro- 
ceedings in'sucb  action,  nor  require  the  insolvent  to  give  security 
for  costs  :f\  And  in  a  late  case,  they  would  not  compel  such  security, 
in  an  action  brought  by  assignees,  on  the  ground  that  one  of  the  . 
plaintiffs  was  a  bankrupt,  and  the  other  a  prisoner  in  Kewgate,^  So, 
the  court  of  King's  Bench  will  not  stay  proceedings  on  a  quo  warranto 
information,  until  the  prosecutor  give  security  for  costs,  on  the 
ground  that  the  relator  is  in  insolvent  circumstances,  where  it 
appears  that  he  is  a  corporator,  and  no  fraud  is  suggested.^ 

The  motion  for  a  rule  to  compel  security  for  costs,  should  in  all 
cases  be  made  as  soon  as  the  defendant  can  reasonably  do  it,  after 
knowledge  of  the  fact  of  the  plaintifi^s  residence  abroad  ;^  and  a 
rule,  has  been  grafted,  in  the  King's  Bench,  after  plea  pleaded  i*^  but 

*  1  Durnf.  &  East,  491.  and  see  2  H.  ton»  v.  Arnold,  H.  58  Geo.  III.  K.  B.  2  Chit. 

Blac.  383.  1  Bo«.  &l  PuI.  96.  2  Bos.  h  Pul.  Rep.  loO. 
236.  437.  Ad.  Eject.  2  Ed.  315,  16.  ^  1  Chit.  Rep.  215. 

«  1  Marsh.  4.  2  Dowl.  &.  Rvl.  423.  and        «  2  New  Einp.  C.  P.  352. 
ftee  2  Chit.  Rep.  359.  Jinit,  97.  ^  6  Taunt   123.  1  Marbh.  477.  S.  C. 

^  Cohen  v.  Bell,  T.  44  Geo.  III.  K.B.  and>        s  2  Taunt.  61 . 
tee  1  East,  431.  2  Taunt.  61.  ^2  Maulc  U  Sel.  346.  and  see  2  Chit. 

«  7  Durnf.  &.  East,  296.  Sanders  t.  Purae,  Rep.  369.  (a), 
H.  35  Geo.  III.  K.  B.  Cohen  v.  Bell,  T.  44        i  2  Chit.  Rep.  lol.  (a.) 
Geo.  III.  K.  B.  3  Mauie  &  Sel.  283.  Robert-        ^  Id,  151. 


t  Security  for  costs  was  required  in  K.  B.  of  a  plaintiff  who  had  taken  (he  benefit 
of  an  insolvent  act,  after  issue  joined,  but  before  notice  of  trial  eivcn.    4  Dovl.  4- 
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where  il  might  have  been  earlier,  it  comes  too  late  after  issue 
joined,  and  notice  of  trial  given.*  In  the  Common  Pleas,  on  roo?- 
[*582]  ing  for  a  rule  wm,  to  compel  the  plaintiff  to  give  security 
for  costs  the  defendant  mnst  state  in  what  stage  the  proceedings  are; 
and  the  court  will  not  grant  the  rule  nisi^  in  a  cause  in  which  inter- 
locutory judgment  hns  been  signed,  until  the  judgment  has  been 
set  aside.™  But  in  that  court,  it  does  not  seem  to  be  necessary  ibat 
the  motion  should  be  made  before  issue  joined ;''  though, 'after  a 
defendant  has  undertaken  to  accept  short  notice  of  trial,  be  cannot 
compel  a  plaintiff,  resident  abroad,  to  give  security  for  costs.*  In 
tlie  Exchequer,  the  application  ought  to  be  made  in  the  eaiVieU 
stage  of  the  procedings  ;  and  the  court  will  not  grant  it  in  any  case, 
after  issue  joined.?  The  defendant,  if  sued  alpne,  must  put  in  bail 
previous  to  the  application  :^  But  if  a  foreigner  sue  two  defendants, 
and  only  one  of  them  put  in  bail,  that  one  may  require  the  plaintiff 
to  give  security  for  costs,  without  putting  in  bail  for  the  oiber 
defendant.'  It  was  formerly  the  practice,  in  the  King's  Bench,  to 
com))el  the  plaintiff  to  give  security  for  costs,  without  requiring  a 
previous  application  to  be  made  to  him,  or  his  attorney  :*  bat  it 
was  afterwards  determined,  that  wl^ere  the  plaintiff  resided  in  this 
country,  the  court  would  not  grant  a. rule  requiring  him  to  give 
such  security,  on' the  ground  of  bankruptcy,  &c.  unless  appiicatioo 
had  been  made  to  him  for  that  purpose.*  A  distinction  however 
was  made,  between  compelling  security  for  costs,  and  ordering  a 
stay  of  proceedings ;  it  having  been  determined,  tliat  where  the 
plaintiff  resided  abroad,  the,  court  would  compel  security  for 
costs,  without  a  previous  application  to  his  attorney  ;  but  they 
would  not  order  a  stay  of  proceedings,  unless  such  application  had 
been  made.*'  And  at  length  it  was  decided,  agreeably  to  the  origi- 
nal  practice,  and  seems  to  be  now  settled,  that  the  court  will  grant  a 
rule  for  the  plaintiff  to  give  security  for  costs,  though  an  application 
has  not  been  mude  to  him,  if  it  appear  upon  the  affidavits,  that  the 
case  is  such  as  to  require  the  security  to  be  given.* 

In  a  second  gcctment,  the  couYts  will  stay  the  proceedings,  until 
the  costs  are  paid  of  a  prior  one,  for  the  trial  of  the  same  title  ;y  and 
[*583]  also  the  costs  of  an  action,  if  any  has  been  brought,  for  tbe 
mesne  profits.*    And  it  matters  not,  %^hether  the  second  ejectmeot 

'  6  East,  338. ?.  Caztnore,  T.  R.  661. 

44  Geo.  lit.   K.   B.  2   Chic.  Rep.  359.  Du  "  1  Barn,  if  Aid.  331.  and  see  2  ChiL 

BtUoix  y.  Lord  IVaterpark,  E.  2  Gpo.  IV.  Rep.  161. 

1  Doivl.  k.  Rvl.  348.  (a.)  6   Barn.  ^  AW.  «  2  Chii.  Rep.  150. 

702.  1  Uiiwl!  il  Rvl.  348.  S.  C.  accord.  6  3"  1  Sa Ik.  255. 258,  9.  1  Str.  648.  554.  8 

Dumr.  &i  East,  597.  contra.  Mod.  225.  a.  C.  2  Str.  1152.  1206.  SsiHk 

■"  1  Mar«h.  376.  ex  dim   Jordan  v.  RoCj  M.  22  Geo.  III.IC. 

"  id.  4,  5.  B.  1  Durnr.  h  Eai^t,  492.  1  Chii.  Rep.  195. 

«  3  Taunt.  2T2.and  see  Steel  v.  Lary.id.  K.  B.   Pr.  Reg.  174.  Bariieji,   133.  2  Blac 

273.  (a.)  1  Brod.  &.  Bing.  278.  per  Dallat,  Rep.  904.    Sav.   Costs,  239.  S.  C.  2  Blac 

Ch.  J.  1  Binir.  67.  Rep.  1168.  1180.  C.  P. 

P  5  Price,  610.  *  4  East,  585.     But  they  will  not  extend 

q4  Durnf.  &,  East,  697, 2  Chit.  Rep.  152.  the  rule,  so  as  to  include  the  datnagea  ia 

**  6  Durnf.  ^  East,  496.  the  action  for  the  me^ne  profits,  however 

*  Per  BayUf/f  J.  1  Barn,  ii  Aid.  832.  yexaiiuus  the  proceedini^s  of  the  lessor  of 

'  3  &Uule  k  Sel.  233.  and  see  2  Smith  the  plaintiff  majr  have  been.    16  East,  233, 
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be  brought  by  the  lessor  of  the  plaintifl*,  or  by  the  defendant,  in  the 
former  one;*  or  by  or  against  all,  or  some  of  the  parties;**  or  by  a 
third  person,  nnder  whom  the  lessor  of  the  plaintiff  claims;®  or  for 
the  same  of  different  premises,  so  as  it  be  on  the  same  title,^  and 
for  part  of  the  same  estate  f  nor  whether  it  be  brought  in  the  same 
or  a  different  court :^    And  the  length  of  time  which  has  elapsed, 
between  the  first  and  second  ejectment,  is  not  material  'y^  for  there 
may  be  many  good  reasons  why  the  defendant  did  not  call  for  the 
costs  sooner,  such'  as  the  poverty  of  the  other  party,  or  a  view  to 
quiet  any  further  controversy.**     The  vexation  of  the  party  is  said 
to  be  the  foundation  of  these  rules;'  and  tlieretbre,  if  there  appeared 
to  be  no  vexation,  the  courts  would  not  formerly  have  made  a  rule 
for  staying  proceedings,  until  the  costs  were  paid  of  a  prior  eject- 
ment>    But  the  practice  in  that  respect  is  altered,*  and  it  is  now 
settled,  that  the  proceedings  shall  be  stayed  in  all  cases,  until  the 
costs  are  paid  of  a  former  ejectment :f    And  the  courts  will  stay 
them,  if  the  conduct  of  the  party  against  whom  the  application  is 
made,  has  been  vexatious  or  oppressive,  although  he  is  not  liable  to 
the  costs  of  the  first  action.'^     But  they  will   not  stay  the  proceed- 
ings in  the  second  action,  where  the  party  is  already  in  custody 
under  an  attachment,  for  non-payment  of  the  costs  of  the  first  action.'* 
Nor  will  they  stay«the  proceedings  in  ejectment,  until  the  taxed  costs 
are  paid,  of  a  suit  in  equity,  brought  by  the  same  party,  for  the 
recovery  of  the  same  premises.^J     And  where  a  rule  has  been  obtain- 
ed for  Slaying  the  proceedings  in  ejectment,  till  the  costs  of  a  former 
ejectment  were  paid,  the  court  will  not  interfere,  and  permit  the 
defendant,  in  case  those  costs  are  not  paid  before  a  certain  day,  to 
be  named  by  the  court,  to  nonpros  the  second  ejectment.^ 

*In  other  cases,  it  was  not  formerly  usual  to  stay  the  pro-  [*584] 
ceedings  in  a  second  action,  until  the  costs  were  paid  of  a  prior  one 
for  the  same  cause ;^  and  particularly  if  the  merits  did  not  come 
in  question  on  the  former  trial.'  But  of  late  years,  it  has  been 
done  in  several  instances,  on  the  ground  of  vexation ;'  and  that, 

>  6  Diirnf.  ii  East,  223.  3  Sot.  k.  Pul.  i  Ad.  Eject.  2  Ed.  319. 

22.  S.  P.  Ad.  Eject.  2  Ed.  317, 18.       .  "  Id,  318. 2  Str.  1162. 2  Blac.  Rep.  904, 

b  6  Durnf.  L  East,  740.  Ad.  Eject.  2  Ed.  ^nte,  572. 

316, 17,  18.  "  Barne«,  180.         »  3  Barn.  &.  Aid.  602. 

«  Doe  r.  Lau^,  H.  26  Geo.  HI.  K.  B.  8  p  5  Barn.  &i  Aid.  623. 

Durnf.  U  East,  645.  i  2  Sir.   1206    Cowp.  322.  Say.  CoKtt, 

<>  Faifdaim  v.   Trutloufy  E.  24  Geo.  III.  251.  S.  C     1  Durnf.  U  EaM,  491,  2.  K.  B. 

K.  B.  Dot  V.  Lnwy  H. 26 Geo.  III.K.  B.  Barnes,  126.  C.  P.  bit  nee  1  Vent.  lOO. 

«  6  Durnf.  k.  East,  74fi.  '  1  Ld.  Rh>  m.  6^7.  2  Blac.  Rep.  809.    1 

'  Ad.  Eject.  2  Ed.  316.  and  the  casei  H.  Blac.  10 

there  cited.  ■  Bond  v.  Gooch,  E.  23  Gen.  111.  K.  B.  2 

f  6  Durnf.  &  East,  223.  740.  Durnf.  k  East,  611.  Sav.  Costs,  245.  247. 

k  W.74I.Ad.  EjfCt.  2  Ed.  318.  2  Blac.  Rep.  741.  3   \Vils.   149.  S.  C.  8 

i  4  .Mod.  379.  2  Str.  II52.  Taunt.  4U7.    2  Mourr,  460.  3.  C.  C.  P.  but 

k  Id.  1  Str.  681.  2  Str.  1099.  1121.  see  1  H.  Blac.  10.  2  Smith  R.  423. 


t  The  court  will  not  stay  the  proceedings  in  a  writ  of  right,  till  the  costs  of  a  prior 
ejectment  are  paid.    3  Singh.  167. 

X  So,  though  the  court  will  in  f;eneral  stay  the  proceedin<rK  in  a  second  ^jrciment 
upon  lhe8am«f  title,  until  the  costs  of  the  first  suit  ate  paid,  still  it  (^eemx,  that  if  ihe 
verdict  in  the  first  was  obtained  by  fraud  and  pcrjurv,  the  court  will  not  re»ti-aiu  the 
party  from  proceediuf  uotil  the  cosU  are  paid.    4  Dotal,  9f  RyL  146. 
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whether  the  former  action  was  in  the  sane  or  a  different  coarc' 
In  the  King's  Bench,  this  practice  was  i^ot  formerly  confined  to 
cases  where  a  trial  was  had  in  the  forioeT  aotkm*;  but  applied 
equally  where  the  cause  was  put  an  end  to  by  a  Judgment  of  non^ 
pros,^  or  as  in  a  case  of  nonsuit.**f  And,  where  an  action  was  brougfal 
by  husband  and  wife,  the  court  stayed  the  proceedings,  antil  the 
payment  of  costs  in  a  former  action,  at  the  suit  of  the  husband  only; 
It  being  for  the  same  demand.^  But  in  a  late  case,  where  the  plain- 
tiff had  been  nonprossed  in  an  action  for  work  and  labour,  &c. 
against  the  trustees  of  a  road,  without  naming  them,  though  tbey 
w^re  not  incorporated,  and  afterwards  brought  another  action  against 
two  of  the  trustees  by  name,  tiie  court  refused  to  stay  the  proceed- 
ings in  the  second  action,  till  the  costs  of  the  former  one  were  paid; 
observing  that  this  being  an  action  for  the  recovery  of  a  debt,  tbey 
would  not  prevent  the  plaintiff  from  trying  his  cau^e,  unless  it 
appeared  to  be  vexatiously  brought  J  And  it  seems,  that  where 
proceedings  have  been  set  aside  for  irregularity,  the  plaintiff  is  not 
bound  to  pay  the  costs  of  them,  before  he  commences  a  fresh  action.' 
In  the  Common  Pleas,  the  court,  it  is  said,  never  interferes,  unless 
the  merits  of  the  case  have  been  tried  in  the  former  action/  Hot 
where  the  plaintiff  discontinued  an  action  stayed  in  the  King's 
Bench  by  a  consolidation  rule,  and  commenced  an  action  against 
the  same  defendant  for  the  same  cause  in  the  Common  Pleas,  that 
court  stayed  the  proceedings,  until  after  the  trial  of  the  cause  men- 
tioned in  the  rule.^ 


t  jVevUt  V.  Ladty  E.  24  Geo.  HI.  K.  B.        7  Gilhtri  v.  Byland,  £.  4  Geo.  IV.  E.  B. 

1  Taunt.  565. 8  Taunt.  407.  2  Moore,  460.  3  Dowl.  &,  R^l.  63. 
S.C.  «  2  Chit.  Rep.  146. 

«  Per  Cur.  M.  41  Geo.  HI.  K.  B.    Ad.        »  3  Bos.  k  Pul.  23.  (a),  mod  lee  2  Blac 

Eject.  2  Ed.  318.  Rep.  809.  1  H  Blac.  10.  [3  Bingh.  163.] 

'  LampUy  and  wife  v.  Sands,  H.  25  Geo.        t*  1  Tauut.  565. 
ni.K.B. 


t  A  plaintiff  being  nonguited,  wag  taken  in  execution  by  the  defendant  for  th»  costi, 
aod  whilst  in  execution  brought  another  action,  for  the  same  cause,  and  the  cooft 
refused  to  staj  further  proceedings  in  the  second  action,  until  the  costs  of  the  first 
were  paid.    8  Dowl.  ^  Ryl.  42. 
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Or  COMPROMISING,  *nd  COMPOUNDING  the  ACTION. 

9 

f^HEN  the  proceedings  are  regular,  and  cannot  be  stayed  on 
any  of  the  grounds  stated  in  the. preceding  chapter,  the  defendant  in 
general,  if  he  has  no  merits,  either  compromises  the  action,  by  pay- 
ing or  giving  security  for  the  debt  and  costs,  compounds  it,  (if 
penal,)  confesses  it,  or  lets  judgment  go  by  default. 

In  actions  for  the  recovery  of  a  sum  certain,  where  the  parties  are 
agreed  as  to  the  amount  of  the  debt,  it  is  of  course  to  stay  the  pro- 
ceedings, on  payment  of  the  same,  together  with  the  costs  of  the 
action.*  But  where  the  prothonotary,  on  a  rule  to  stay  proceed- 
ings on  payment  of  debt  and  costs,  refused  to  allow  costs,  on  account 
of  gross  misconduct  on  the  part  of  the  plaintiff's  attorney,  the  court 
of  Common  Pleas  would  not  direct  the  prothonotary  to  review  his 
taxation.^  If  the  parties  are  not  agreed,  the  defendant  cannot  move 
to  stay  the  proceedings ;  but  must  either  pay  into  court,  on  the 
common  rule,  what  he  conceives  to  be  due,  or  let  judgment  go  by 
default:  and,  in  actions  (or general  damages,  wherein  the  defendant 
cannot  pay  money  into  court,  he  has  no  option,  but  must  let  judg- 
ment go  by  default,  unless  he  can  settle  amicably  with  the  plaintiff. 
A  judge's  order,  that  upon  payment  of  debt  and  costs  by  a  certain 
day,  all  proceedings  shall  be  stayed,  is  only  conditional  on  the  de- 
fendant: and  therefore,  if  the  debt  and  costs  are  not  paid,  the  plain- 
tiff must  proceed  in  the  action.^  But  the  order  is  sometimes  drawn 
up,  so  as  to  make  it  obligatory  on  the  defendant  to  pay  the  costs, 
in  which  case  the  plaintiff  may  proceed  for  the  recovery  of  them  by 
attachment.** 

The  practice  of  staying  the  proceedings,  on  payment  of  the  debt 
and  costs,  though  frequently  confounded  with,  is  in  reality  very  dif- 
ferent from  that  of  bringing  money  into  court,  on  the  common  rule; 
upon  which  the  proceedings  are  not  always  stayed,  but  the  plaintiff 
is  at  liberty  to  proceed  at  his  peril,  for  more  than  the  sum  brought  in : 
*And  the  practice  we  are  now  treating  of  extends  to  every  [*586] 
sort   of  action,  brought  for   the   recovery  of  a  sum  certain ;  as 

■  For  the  form  of  the  nunmont  and  ordeTf  «  11  East,  319.  and  tee  2  New  Rep.  C. 

to  stay  procecdiagSy  on  payment  of  debt  P.  473. 

and  costs,  see  Append.  Chap.  XXII.  §1,2.  ^  11  East,  321.  Barnes,  283.  Pr.  Ref. 

^  1  Bin; .  09.  269. 
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tutvmpnt  or  eovennnt  to  pny  money,'  and  debt  for  rent,''&c.  iC 
separate  actions  are  brought  ngninEt  llie  nrceptor,  drawer  nnd  in- 
dorser  of  n  bill  of  exchange,  the  court  of  King's  Bench  will  stay 
proceedings  against  the  drawer,  or  any  of  (he  indnrsers,  on  pay- 
ment of  the  bill,  and  costs  of  ihnt  anion;  bnt  not  against  the  accep- 
tor, without  payment  of  rosts  in  all  t lie  actions  :<  And  if  the  plain- 
tiff proreed  to  judgment,  the  proceedings  may  still  be  stayed,  on 
payment  of  the  debt  and  costs;''  but  in  that  case,  each  defendant  is 
only  liable  for  his  own  rnsts,  and  the  plaintiff  cannot  take  out  exe- 
cution against  one  defendant,  for  the  costs  (if  another.  Where  nii 
indorsement  was  made  upon  a  note  of  hand  by  the  payee,  thai  if 
the  interest  was  paid  on  stipulated  days  during  his  life,  the  note 
should  be  given  up;  default  having  been  made  in  payment  of  the 
interest,  the  court  of  Common  Pleas  refused  to  slay  lite  proceediogs, 
01)  payment  of  it,  and  costs.' 

In  debt  for  the  penalty  of  Jive  pounds,  for  killing  a  liare,  vith  no 
other  count,  the  court  nf  King's  Bench  let  the  defendant  bring  in 
the  penally  and  costs. ^  And  where  the  action  was  brought  for 
several  penaliit-s,  the  defendant  had  leave  to  pay  one  penalty  ioio 
court,  leaving  the  plaintiff  at  liberty  to  proceed  fur  the  rest.'  In 
debt  on  a  single  bill,  proceedings  were  stayed  by  the  ronrt  of  Com- 
mon Pleas,  on  payment  by  the  obligor  of  principal  and  costs, 
without  interest.'"  And  so,  in  debt  on  bond,  conditioned  fur  tbc 
ptrriirnrince  of  covenants,  or  to  account,  indemnify,  Sic.  or  on  a 
b;iK[:irdy  bond,  the  proceedings  may  be  stayed,  on  payment  of  the 
u  lioie  penalty  and  costs."  But,  in  an  anion  on  a  money  bord,  ibe 
court  of  King's  Bench,  iti  one  case,"  would  not  stay  the  proceediags, 
on  payment  of  the  penalty ;  being  of  opinion,  that  damages  might 
be  recovered  beyond  that  amount.  This  case,  however,  seems  lo 
have  been  since  over-ruled  ;P  and  it  is  now  settled,  that  ilie  pro- 
ceedings may  be  stayed  in  all  cases,  on  payment  of  the  pejialiy  aud 
costs.  We  have  already  seen,''  in  what  cases  the  courts  will  stay 
the  proceedings,  in  actions  npon  bail  bonds :  It  will  he  sufficient  i» 
[*587]  add  in  this  place,  that  us  the  bail  may  render  the  'principal, 
after  an  assignment  of  the  bail  bond,  and  before  they  justify,' so, 
wlivn  they  have  rendered  him,  the  proceedings  on  the  bail  bond 
may  be  stayed,  on  payment  of  costs,'  provided  the  plaintiff'  has  out 
lost  a  trial.  But  in  order  to  stay  die  proceedings  on  the  bail  bond, 
the  bail,  in  the  Common  Pleas,  must  pay  the  costs  of  (he  actions 
against  the  principal  and  the  other  bail,  as  well  as  the  debt  and  bis 
owti  costs;'  though  it  is  otherwise  in  the  King's  Bench,  where  the 
court,  we  have  seen,"  will  stay  the  proceedings  in  all  the  actions  oo 

•  B  Durnf,  L  Ewl,  326  410.  303.  1  Tiunl.  220.  S  Manh.  B2ft 
'  Cm.  ttmji.  Hard*.  173.  •  2  Domf.  ti  EmI,  388. 

iHDiirnr.  &.Ea<1,fltll.bal  ih  2 Burn.         p6  Uornf.  &.  Eiit,  303.  1  Tiiunt.  ttO. 

b  Aid.  192.  2  Do»l.  fy  Rfl  57.  ^nit,  ■337-  and  >pe  i  Aik.  75.  Douf.  49.  3  Bro.  Chan. 

b  I  atr.  516.  Cai.  489. 490. 1  E«i(,  43B.  3  Pricr,  !l» 

i  4  Tauol.  227.  «  Jlalt,  '325,  6. 

k  2Slr.I217.andiM2  Blac.  Rep.lOC2.        'fiEhimr.b  E»t,«>l. 

>  Fit  Cur.  E.  22  Geo,  III.  K.  B.  Hanourt       >  Id.  534.  and  tn  7  Domf.  1l  Zut,  69. 

*.  ffiiup,  H.  S3  Geo.  III.  K.  B.  2  Durnr.  b  Ratt,  222. 

-  1  Bqi.  (.  Pul.  337.  «  i  Blac.  Rep.  81* 

•  2  Blu.  R«p.  1190.  e  Dsrof.  4-  EMt,        •  JhIi,  313. 
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the  bail  bond,  on  payment  of  the  costs  of  one  of  them.  In  an  action 
of  debt  on  recognisance,  wiiere  the  proceedings  are  stayed  on  pay- 
ment of  the  debt  and  costs,  the  bail  above  mast  pay  the  costs  in 
that,  as  well  as  the  debt  and  costs  in  the  original  action,  though 
they  apply  within  the  time  allowed  them  for  surrendering  the  prin- 
cipal :^  But  where  the  principal  is  surrendered  in  time,  the  plaintiff 
cannot  afterwards  proceed  against  the  bail,  for  the  recovery  of 
costs,  in  the  action  on  the  recognitance.^ 

In  debt  on  band^  conditioned  for  the  payment  of  a  less  sum,  il 
was  usual  for  the  courts,  even  before  the  statute  4  Ann.  c.  16«  (:^  13. 
to  relieve  the  defendant  against  the  penalty  of  the  bond,  on  pay- 
ment of  the  principal,  interest  and  costs ;  but  then  the  whole  penalty 
roust  have  been  brought  inio  court,  and  when  the  plaintiff  was  satis* 
fied,  the  defendant  might  have  taken  what  remained.'  By  the 
above  statute  it  is  enacted,  that  ''if  at  any  time,  pending  an 
action  upon  any  such  bond  with  a  penalty,  the  defendant  shall  bring 
into  court  all  the  principal  money  and  interest  due  on  the  bond,  and 
aiso  such  costs  as  have  been  expended  in  any  suit  or  suits  in  law  or 
equity  upon  such  bond,  the  said  money,  so  brought  in,  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  the  said 
bond ;  and  the  court  shall  and  may  give  judgment  to  discharge 
every  such  ^defendant  of  and  from  the  same  accordingly."  [*58Sj 
Upon  this  statute,  the  application  to  the  court  may  be,  and  is  usually 
roade  ie/bre judgment:*  And  in  an  action  upon  a  bond,  conditioned 
for  the  payment  of  money  generally,  without  naming  any  day  of 
payment,  the  court  of  King's  Bench  will  refer  it  to  the  master  to 
compute  interest,  as  well  as  the  principal  and  costs  ;**  interest  being 
due  on  such  a  bond,  though  not  expressly  reserved.®  And  the 
plaintiff  is  entitled  to  the  costs  of  proceedings  in  equity,  relating  to 
the  same  matter  ;*^  but  not  to  the  costs  of  a  former  suit,  wherein  the 
Judgment  has  been  reversed  on  a  writ  of  error:®  for  there  is  no  rea- 
son, why  the  defendant  should  pay  for  the  error  or  mistake  of  the 
plaintiff.  But  the  court  of  Exchequer  would  not  refer  it  to  the 
master,  to  take  an  account  of  what  was  actually  due  for  principal 
and  interest  upon  a  bond,  after  it  had  been  put  in  suit,  and  the 
plaintiff  had  obuined  a  verdict  thereon.^ 

'  6  Diiriif.  k,  East,  363.  3  Bob.  L  PuI.  Sel.  742.    And  it  sMins  to  be  now  settled, 

13.  accord.  as  stated  in  the  text,  that  where  the  princi- 

y  Uawton  ▼.  Shutett  T.  26  Geo.  Tf f.  K.  pal   is  snrrendered  in  time,  the  plaintiff 

B.  Bartrum  and  others  ▼.  HowtU^  T.  31  cannot  afterwards  proceed  ag^ainst  the  bail, 

Geo.  III.  K.  B.  3  E:;it,  306.  16  Kast,  168,  f«>r  the  recovery  of  costs,  ill  an  actios  on 

9.  and  Kec  R.  T.  1  Ann.  K.  B.  R.  M.  1654.  the  recognisance. 

§  12.  C.  P.     h  wa«  indeed  said  by  the  *  2  Salk.  697.  6  Mod.  101.  and  see  3 

court,  npon  reference  to  the  innster,  in  the  Bur.  1370. 

case  of  Hughes  v.  Poiderin,  Id  Cast,  254.  ■  3  Moore,  590. 

that  it  was  uiual  to  pay  the  costs,  when  ^  For  the  notice  of  motion  for  this  par* 

the  proceeding  on  the  recognizance  was  pose,  see  Append.  Chap.  XIX.  §  6. 

by   action ;  and  accordinf^ly  a  rule   was  ^  7  Durnf.  k  East,  124.  but  see  I  Bos. 

made  in  that  case,  for   the   payment  of  &  Pul.  337.  .9/Ue,  686. 

them :  and  a  similar  rule  was  made,  in  the  ^  Cat.  temp.  Hardar.   116.  2  Str.  699. 

case  of  Thomas  v.  Bayleifs  bail,  E.  53  Geo.  contra, 

III.  K.  B.     But  these  decisions  were  over-  <  2  Str.  699. 

ruled  by  the  couit,  in  a  subsequent  case  of  ^3  Price|  219. 
CretweU  ▼.  Hetam  and  gnoUur^  1  Maule  L 
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It  was  formerly  holden,  that  this  statute  did  not  extend  to  an 
action  of  debt  on  bond,  conditioned  for  the  payment  of  an  annuity, 
or  of  money  by  instalments.^  But  it  h  now  settled,  upon  the  equity 
of  the  statute,  that  in  such  an  action,  when  the  defendant  is  solvaU^ 
the  courts  will  stay  the  proceedings,  on  payment  of  the  arrears 
and  costs,  and  giving  judgment  as  a  security  for  future  payments, 
with  a  stay  of  execution  till  they  become  due  :^  And  where,  in  an 
action  on  an  annuity  bond,  it  appeared  that  there  were  mataal 
accounts  subsisting  between  the  parties,  the  court  of  King's  Bench 
made  a  rule  for  referring  them  to  the  master;  and  that  upon  payment 
of  what,  if  any  thing,  should  be  found  due  to  the  plaintiff,  all.furih^ 
proceedings  should  be  stayed.^  But  the  courts  will  not  stay  the 
proceedings,  when  the  defendant  appears  to  be  insohent ;  or  the 
bond  is  conditioned  for  the  payment  of  a  gross  sum  of  money  abso- 
lutely, at  a  day  certain,  and  afterwards  defeazauced,  in  consequence 
of  a  subsequent  agreement  to  pay  the  money  by  instalments ;^  or 
where,  though  the  bond  be  conditioned  for  the  payment  of  money 
by  instalments,  it  is  expressly  agreed,  that  if  default  be  made  in  any 
one  payment,  the  bond  is  to  stand  in  force  for  the  whole  principal 
and  interest  then  remaining  due.'  So,  where  the  defendant  gave  a 
warrant  of  attorney  to  secure  a  sum  certain,  to  be  paid  half  yearly 
[*589]  by  instalments,  with  ^interest,  on  specified  days,  and  that 
the  plaintiff  should  be  at  liberty  to  enter  up  judgment  thereon  imoie- 
diately,  ^'  but  no  execution  to  be  issued,  till  default  made  in  pay- 
ment of  the  said  sum,  with  interest  as  aforesaid,  by  the  instalments, 
and  in  the  manner  herein-before  mentioned ;"  the  court  held,  that  the 
plaintiff  might  take  out. execution  for  the  whole,  on  default  of  pay- 
ment of  the  first  instalment.™  If  default  be  made  in  payment  of  the 
interest  on  a  bond,  the  principal  whereof  is  not  yet  due,  the  courts 
will  not  stay  proceedings,  on  payment  of  the  interest  and  costs  ^ 
but  judgment  must  be  entered  as  a  security  for  future  payments, 
with  a  stay  of  execution  till  they  become  due ;  though  it  seems  that 
execution  may  in  such  case  be  restrained  to  the  interest  and  costs.* 
And  if  an  instalment  of  an  annuity  secured  by  bond,  be  not  paid  on 
the  day,  the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law: 
Therefore,  where  the  defendant  had  been  charged  in  execution  for 
the  penalty  of  1000/.  under  such  circumstances,  previous  to  the 
insolvent  act  of  34  Geo.  III.  c.  69,  the  court  of  King's  Bench  refused 
to  order  that  sum  to  be  reduced  in  the  marshal's  book,  to  the  sum 
actually  due  for  the  arrears  of  the  annuity,  in  order  that  he  might 
take  the  benefit  of  that  act.® 

Before  the  statute  4  Geo.  II.  c.  28.  it  was  usual  for  the  courts  to 
stay  the  proceedings  in  ejectment^  on  a  clause  of  re-entry  for  non- 
payment of  rent,  at  any  time  before  executionexecuted,  on  the  tenant's 
bringing  into  court  all  the  rent  in  arrear  and  costs  :p  And  now,  by 

f  1  Atk.  118. 1  Str.  615.  ^  2  Blac.  Rep.  958. 

h  2  Str.  814.   967.    2  Bhic.  Rep.  706.        "  1  Maale  ii  Sel.  706. 
Barnes,  288.  1  Barn.  &,  Aid.  214.  and  see        "  2  Taunt.  387.  1  Barn.  &.  Aid.  214. 
2  Barn,  ii  Cres.  82.  3  Dowl.  ii  Ryl.  278.        «  6  Dumf.  U  East,  399.  but  see  2  Blac. 

S.  C.  Rep.  760. 

'  HrUkinum  ^  Jordan^  H.  23  Geo.  in.        p  2  Salk.  597, 10  Mod.  883.  g  Mod.  945 

KB.  k  3  Bur.  1370.  2  Str.  900.  and  see  7  East,  363. 
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that  8tatl]le»*^  "  if  the  tenant  or  bis  assigns  shall,  at  any  time  before 
the  trial,  pay  or  tender  to  the  landlord,  his  executors,  iic.  or  pay 
into  court)  all  the  rent  and  arrears,  together  with  the  costs,  all 
farther  proceedings  on  the  said  ejectment  shall  cease  and  be  dis- 
continued."'^ This  statute  is  not  confined  to  .cases  of  gectment 
brought  aAer  half  a  year's  rent  due,  where  no  sufficient  distress  was 
10  be  found  on  the  premises.*  And  where  the  ^ejectment  was  brought, 
on  a  clause* of  re-entry  in  a  lease,  for  not  repairing^  as  well  as  for 
rent  in  arrear,  under  the  statute,  it  was  argued,  on  a  motion  to  stay 
proceedings  upob  payment  of  the  rent,  that  the  case  was  not  within 
the  act,  because  it  was  not  an  ejectment  founded  singly  on  the 
non-payment  of  rent ;  but  the  court  notwithstanding  made  the  rule 
absolute,  with  liberty  for  the  lessor  to  proceed  on  any  *other  [*590] 
title.^  It  also  seems,  that  aAer  judgment  against  the  casual  ejector, 
and  before  any  writ  of  possesion  eieciited,  the  courts  will  stay  the 

Eroceedings  on  payment  of  the  rent  and  costs  :^  which  rent  can  only 
e  calculated  to  the  last  rent  day,  not  to  the  day  of  computing:^ 
And  the  mortgagee  of  a  lease  has  the  same  right  to  relief  against 
an  i^utmeni  for  non-payment  of  rent,  and  upon  the  same  terms,  as 
the  lessee,  against  whom,  the  recovery  is  had  J  But  the  court  will 
not,  after  tria),  stay  tb^  proceedings,  on  payment  of  the  rent,  &c.; 
the  statute  only  warranting, such  application  ie/bre  the  trial.'  And^ 
in  a  late  case,  the  court  of  jGommon  Pleas  would  not  refer  it  to 
the  prothonotary  to  take  an  account  of  moneys  received  by  the  ' 
lessor  of  the  plaintiiT,  in  respect  of  annuities,  as  well  as  to  ascertain 
and  settle  the- costs  of  the  action,  which  had  been  brought  for  non- 
payment of  rentw^  Where  a  tender  of  the  rent  had  been  made  before 
the  ejectment  delivered,  the  court  of  Common  Pleas  set  aside  the 
proceedings,  with  costs.^  But,  in  that  court,  if  a  party  obtaining 
a  rule  do  not  choose  to  proceed  on- it,  the  other  party  cal^not  com- 
pel bim.^   ' 

So,  in  ejectment  by  a  mortgagee,  for  the  recovery  of  the  possession 
of  mortgaged  premises,  or  in  debt  on  bond  for  the  payment  of  mort- 
gage money,  or  performance  of  covenants  in  the  mortgage  deed,  when 
no  suit  in  equity  is  depending  for  a  foreclosure  or  redemption,  it  is 
enacted  by  the  statute  7  Geo.  II.  c.  20.  ()  I.  that  **  if  the  person 
having  a  right  to  redeem  shall,  at  any  time  pending  the  action, 
pay  to  the  mortgagee,  or,  in  case  of  his  refusal,  bring  into  court, 
all  the  principal  moneys  and  interest  due  on  the  mortgage,  and  also 
costs  to  be  ascertained  and  computed  by  the  court,  or  proper  officer 
appointed  for  that  purpose,  the  same  shall  be  deemed  and  taken  to 
be  in  full  &atisfaction  and  discharge  of  the  mortgage;  and  the  court 
shall  discharge  the  mortgagor  of  and  from  the  same  accordingly,^ 
and  compel  the  mortgagee,  by  rule,  to  reconvey  the  mortgaged 

4  §4.  '  s  4  Taunt.  888. 

r  Append.  Chap.  XX.  {  66, 6.  7  3  Taoot.  402. 

•  7  Eait,  363.  «  7  Ea<t,  363. 

•  Bui.  JVi.  PH.  07.  and  Ma  7  East,  366.  *  6  Moore,  331. 

Ad.  Eject.  2  Ed.  163,  4.  ^  2  Blac.  Rep.  746,  7.    Ad.  Eject.  2  Ed. 

•  10  Mod.  346.  8  Mod.  883.  2  Str.  900.    163. 

and  tee  Ad.  Eject.  2  Ed.  162,  3.  «  4  Taunt.  863.  '  1  Str.  413. 
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premises,  and  deliver  up  all  deeds,  Sic.  relating  to  the  title  thereof^ 
to  the  mortgagor,  or  to  sach  other  person  as  he  sball^ooiDioste 
or  appoint."  Upon  this  statute,  the  proceedings  in  ejectment  on 
a  mortgage  may  be  stayed  by  the  mortgagor,  or  his  assignee  of  the 
equity  of  redemption,  on  payment  of  the  principal,  interest  and  costs, 
without  paying  off  a  bond  debt  due  to  the  mortgagee  f  And  a  role 
has  been  granted,  for  delivering  up  a  mortgage  deed  to  the  mort- 
gagor, on  payment  of  principal  interest  and  costs,,  in  an  action  of 
eotenantS 

[*591]  If  there  be  any  doubt,  as  to  the  amount  of  what  is  due, 
the  court  of  King's  Bench  will  refer  itto  themas.ter,^  or  the  covrtoT 
Common  Pleas  to  one  of  the  prothonotariies,  who  taxes  the  costs: 
And  where  an  affidavit  was  made,  that  the  mortgsfgeef  bad  been  at 
great  expense  in  necessary  repairs  of  part  of  the  premises  in  bis  pos- 
session, (the  ejectment  being  broogbt  for  the  residue,)  and  it  was 
prayed,  that  the  prothonotary  might  be  directed  to  make  allowance 
for  such  repairs ;  the  court  said,  that  the  rule  must  follow  the  words 
of  the  statute,  and  that  the  prothonotary  would  make  just  Redactions 
and  {allowances.^  If  the  title  deeds  are  not  delivered  op,  the  money 
must  be  paid  into  court,  unless  the  plsuntiff  or  bis  attorney  wiH 
undertake  to  deliver  them.'  But  the  courts  will  not  stay  the  pro- 
ceedings, in  an  ejectment  brought  by  a  niortgagee  agiiinst  a  mort- 
gagor, on  payment  of  the  principal,  interest  and  costs,^if  the  latter 
has  agreed  to  convey  the  equity  of  redemption  to  the  mortgagee:^ 
And  where  there  are  two  or  more  mortgages,  ihe  court  of  Common 
Pleas  will  not  compel  a  redemption  of  one,  without  the  rest.'  J(  a 
mortgagee  recover  possesion*  of  the  mortgaged  premises,  ander  a 
judgment  in  an  undefended  ejectment,  the  couft  has  Dd  jarisdictioii 
to  restore  the  possession  to  the  mortgagor,  who  has  not  appeared, 
on  payment  of  the  principal,  interest  and  costs  t"^  But  if  therecoveiy 
be  had  against  a  tenant  of  the  mortgagor,  the  court  will  set  aside 
the  judgment,  and  let  in  the  mortgagor  to  defend  as  landlord,  that 
he  may  be  in  a  condition  to  apply  to  stay  proceedings,  o^  the  terms 
of  the  statute.'^ 


The  security  usually  given  by  the  defendant  to  the  plaintiff,  oo 
compromising  an  action,  and  which  is  also  frequently  given  wbefe 
no  action  is  depending,  is  a  warrant  of  attorney  ;  so  called,  from  iu 
authorizing  the  attorney  or  attornies,  to  whom  it  is  directed,  to 
appear  for  the  defendant,  and  receive  a  declaration,  in^  an  action  to 
be  brought  against  him,  and  thereupon  to  confess  the  same  action^ 
or  suffer  judgment  therein  to  pass  by  default,**  &c.  And,  by  a  late 
rule  of  all  the  courts,?  "every  attorney,  and  side  clerk  in  the  office 

•  2  Str.  1107.  Andr.  341.  S.  C.  Barnes,    30.  aenOi,  eohtra. 
182.  bat  lee  id.  177.  Ad.  Eject.  2  Ed.        12  Blac.  Rep.  726.  and  see  Ad.  Eject.  9 
824,5.  Ed.  326.  CO 

'  «  £  *•  ?tP',?^-  "  4  Tannt.  887.  Ptr  Cur,  T.  41  Geo.  HL 

s  8  Durnf.  &  East,  326.  K.B. 

^  Barnes,  176.  Ad.  Eject.  2  Ed.  826,  6.  -4  Taunt.  887. 

»  ^onOtonir,  Jacob,  T.  27  Geo.  HI.  K.  B.  o  Append,  Chap.  XXII  §  3. 

7  Dumf.  &  East,  186.  but  see  1  Wils.  F  R.  M.  42  Geo.  IU.  2  Eut,  186.  K.  B- 


OF  WARRANTS  OF  ATTORNEY.      591 

fiK  ^pkas  of  the  Exchequer,  or  other  person  who  shall  pre-  [^592] 
pare  any  warrant  of  attorney  to  confess  judgment,  which  is  to  be 
subject  to  any  defeasance,  must  cause  such  defeaxance  to  be  written 
on  the  same  paper  or  parchment,  on  which  the  warrant  of  attorney 
is  written ;  or  cause  a  memorandum  in  writing  to  be  made  on  such 
warrant  of  attorney,  containing  the  substance  and  effect  of  such 
defeaiaqce,'^^  In  the  construction  of  this  rule,  it  has  been  deter- 
ipined,^  that  if  the  attorney .  employed  to  prepare  a  warrant  of 
attorney  to  confess  judgment,  which  is  to  be  made  subject  to  a 
defeaxance,  neglect  to  insert  such  defeaxance  on  the  warrant,  the 
security  is  ndC  thereby  avoided  against  the  innocent  party;  but  the 
attorney  is  goilty  of  a  breach  of  duty  imposed  on  him  by  the  court, 
and  answerable  for  it  on  mption  i"^  And  the  court  of  King's  Bench 
will  not  set  aside  a  warrani  of  attorney,  on  the  ground  that  the 
defeaxance  only  st|ites  the  amount  of  the  sura  secured  by  the  judg* 
ment,  without  noticing  collateral  securities.'  So,  in  the  Common 
Pleas,  the  rale  does  not  require/ the  consideration  of  a  judgment  to 
be  indorsed  on  a  warrant  of  attorney  :^  And  if  a  warrant  of  attor- 
ney be  giyen  to,  confess  judgment  absolutely  for  a  certain  sum, 
although  it  be  understood,  between  the  parties  that  it  is  given  only 
to  indemnify  the  plaintiff  against  his  suretyship  for  a  smaller  sum, 
that  is  not  such  a  defeasance  as  is  necessary  to  be  indorsed  on  the 
warrant  of  attorney;  and  the  plaintiff  need  not  defer  execution  till 
the  contingency  happen.^  .  It  is  no  ground  for  impeaching  an 
annuity,  that  the  memorial  does  not  state  the  defeaxance  of  the  war- 
rant of  attorney,  in  the  recital  of  that  instrument;  it  being  explicitly 
set  out  in  the  recital  of  the  deed.*  But  if  the  dibfeaxance  on  a  war- 
rant of  attorney  state  that  it  is  given  t9  secure  the  payment  of  a  sam 
«n  demand,  and,  in  case  default  shall  be  made,  then  judgment  to  be 
entered  up,  and  execution  issue,  an  actual  demand  must  be  made; 
and  a  proposal  to  settle  amicably  does  not  amount  to  such  a  demand.' 
A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed  \ 
nor  does  it  require  an  attesting  witness.^  This  instrument  was  for- 
merly liable  to  the  stamp  duty  of  ten  shillings  only,  though  it  con- 
tained an  authority  to  release  errors  :^  But  it  was  afterwards  made 
^liable  to  the  stamp  duty  oi fifteen  shillings :  And,  by  the  last  [^593] 
general  stamp  act,^  "a  warrant  of  attorney,  with  or  without  a  release 
of  errors,  which  is^^iven  as  a  security  for  the  payment  of  any  sum  or 
sums  of  money,  ,or  for  the  transfer  of  any  share  or  shares  in  any  of 
the  government  or  parliamentary  stocks  or  funds,  or  in  the  stock 
and  funds  of  the  governor  and  company  of  the  Bank  o(  England^  or 

R.  M.  43  Geo.  III.  3  Bos.  h  Pal.  310.  C.  P.  "  Id.  ibid, and  lee  7  TaoDt.  307. 1  Moore, 

R  M.  43  Geo.  111.  in  Scac.  Mao.  Ex.  Ap-  64.  S.  C. 

pend.  2^.  8  Price,  SOS.  <  «  Taant  189. 1  Manh.  683.  S.  C. 

4  Append.  Chap.  XXII.  §  4.  7  5  Moore,  307.  2  Brod.  &  Bing.  464. 

'  14  Eait,  676.   7  Taunt.  307.  1  Moore,  S.  C. 

M.  S.  C.  ■  6  Taunt.  264.  and  lee  4  Eait,  431. 1 

•  2  Barn.  &  AM.  668.  1  Chit.  Rep.  311.  Chit.  Rep.  707.               •4£ait,43]. 

S.  C.  iNit  fee  3  Taunt.  236.  ttmb.  contra,  ^  66  Geo.  III.  c.  184.  Sehed.  Part  I.  Part 

which  latter  case,  howe?er,  teems  to  be  II.  §  HI.    And  the  statutes  44  Geo.  III.  c. 

now  oTer-ruled.  98.  Sehed.  A.  48  Geo.  III.  c.  149.  8eh€d. 

•  a  Tanot.  466.  Part  II.  §  la 
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of  the  East  India  company,  or  South  Sea  compaoy,  is  subject  to  fbe 
same  duty  as  a  bond  for  the  like 'purpo.se;  save  and  except  where 
su<:h  payment  or  transfer  is  already  secured  by  a  bond,  mortgage^ 
or  other  security,  which  has  paid  the  ctd  valorem  duty  op  bonds  or 
mortgages  :  and  also  except  where  the  warrant  of  attorney  is  given- 
for  securing  any  sum  or  sums  of  too,ney,'  for  which  the  person  giviog 
the  same  is  in  custody  under  ait  arrest;  and  in- those  cases,  it  is 
subject  to  a  duty  of  one  pound."  A  defeasance  however,  upon  a 
warrant  of  attorney,  does  not  require  a  separate  stamp  from  tfaat 
upon  the  warrant  of  attorney:^  And  wbere  an  instrument  has  aD 
insufficient  stamp,  it  may  at  any  time  bemade  available  by  affiilng 
a  proper  stamp,  and  paying  the  penalty:  Therefore,  where  a  rale 
nisi  was  obtained  to  set  aside  a  judgment  on  a  warrant  of  attorney, 
on  the  ground  of  an  insufficient  stamp,^the  court  of  ConousioB  PleM 
discharged  the  rule,  the  instrument  having  beea  properly  stamped, 
since  the  motion.^  . 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a 
good  consideration:  Therefore,  if  a  w^arrsmt  of  attorney  be  obtained 
by  fraud,®  or  for  a  corrupt  and- usurious  cansideration,^or  for  seceriog 
an  annuity  which  is  void  by  the  annuity^act,^  or  to  induce  ibe  plain- 
tiff to  live  in  prostitution  with  the  defendant,^  the  courts  will  order 
it  to  be  delivered  up,  andset  aside  thejinlgment  and  proceedings,  if 
any,  which  liave  been  had  under  it.  And  the  court  of  King's  Beach 
will  set  aside  a  judgment  founded  oa  an  usurious  security,  witbovt 
compelling  the  defendant  to  repay  t^ie  principal  and  interest.^  fivt, 
in  the  Common  Pleas^  wlrere  securities  have  been  acted  on,  and  the 
money  partly  paid  by  tlie  bojprower,  the  coart  would  not  set  aside  a 
judgment  and  execution  on  the  ground  of  usury,  but  upon  the  terns 
of  the  defendant's  repayi^tg  the  principal  and  legal  interest,"^  In  a 
late  case,  that  court  would  not  decide  the  question,  whether  a  joint 
[*594l  stock  company  were  a  nuisance,  within  the  statute  6  Geal. 
c.  18.  upon  a  motion  to  set  aside  a  judgment  entered  up  on  a  warrant 
of  attorney.*  So,  where  a  joint  warrant  of  attorney  Jiad  been  altered 
after  its  execution,  in  the  christian  name  of  one  of  the  parties,  wbp 
bad  re-executed  the  same,  without  the  knowledge  of  the  other,  the 
court  refused,  on  the  application  of  the  former,  to  set -aside  the 
judgment  which  had  been  signed  thereon.'"'  And  a  subseqacat 
assignment  of  goods  for  the  sum  secured  by  a  warrant  of  attorney, 
is  not  a  waiver  of  the  warrant  of  attorney."*  If  a  warrant  of  attorney 
be  given  by  an  infant,""  or  by  one  of  several  executors  to  confess  a 
judgment  against  all,P  the  courts  will  order  it  lo  bedelivered  ap,  &c.: 

e  1  New  Bep.  C.  P.  279.  i  4  Barn.  &  Aid.  92. 

*  7  Taunt.  174. 2  Marsh.  480.  S.  C.  k  i  Taunt.  413.  >  4  Tatmt.  667, 

«  Doug.  196.  3  Taunt.  478.  and  see  ^4        »  8  Taunt.  439.  2  Moore,  496,  S.  C 
Barn.  &  Aid.  691.  »  2  Chit.  Rep.  423. 

f  Cowp.  727.  1  Boi.  St  Pul.  270.  4  Barn.        •  1  H.Blac.  76.  Chamben  ▼.  Bwntt,  T. 

t  Aid.  92.  32  Geo.  III.  C.  P.  Imp.  C.  P.  612. 

s  Mej  564,  6.  Pi  Str.  20.  and  see  1  Rol.  Abr.  9t9.  pi. 

>>  James  ▼.  Hotkim,  T.  26  Geo.  III.  K.  B.  6. 2  Ves.  &  B.  64. 1  Chit.  Rep.  706.  m  Mlii. 


t  Or  if  it  be  given  by  an  insolvent  to  a  creditor  to  induce  him  to  withdraw  his  oppo- 
sition, or  be  founded  on  a  note  given  for  such  purpose.  2  Bingh,  441.  C.  B. 
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And  a  joint  warrant  of  attorney,  to  confess  a  judgment  by  an  infant 
and  another,  may  be  vacated  against  the  infant  only.^i  But  a  war* 
rant  of  attorney  under  seal,  e;cecuted  by  one  person  for  himself  and 
bis  partner,  in  the  absence  of  ihe  latter,  but  with  his  consent,  is  a 
sufficient  authority  for  signing  judgment  against  both/  And  where 
a  young  man  gave  bills  for  the  amount  of  a  gaming  d^bt,  and 
when  they  were  due  renewed  them  with  the  holder,  and  for  the  last 
bills,  when  due,  confessed  a  judgment  by  warrant  of  attorney,  the 
court  of  Common  Pleas  would  notset  aside  the  judgment,  unless  he 
could  affect  the  holder  of  the  bills  with  notice,  but  permitted  him  to 
try  that  fact  in  an  jssue/  A  warrant  of  attorney  given  to  confess  a 
judgment  at  the  suit  of  a  feme  coverjt,,  is  void  :^  But  where  a  feme 
covert,  who  lived  by  herself,  and  acted  as  a  feme  sole,  gave  a  war- 
rant of  attorney  to  confess  a  judgment,  and^  afterwards  moved  to  set 
aside^  the  judgment,  because  she  was  covert,  the  court  of  King's 
Bench  would  not  relieve  her,  but  put  her  to  her  writ  of  error.^ 
And  where  it  appeared  by  the  plaintiff's  affidavit,  that  she  was  a 
resident  in  an  enemy's  CQtfqtry,^  the  court  of  Common  Pleas  refused 
to  allow  judgment  to  be  entered  up  on  an  old  warrant  of  attorney .'^ 
When  the  defendant  is  in  custody  by  arrest,  it  is  a  rule  of  both 
courts,^  that  '^  no  bailiff- or^ sheriff's  officer  shall  presume  to  exact  or 
lake  from  hira.  any  warrant  to  acknowledge  ajudgmeni,  but  in  the 
presence  of  an  attorney  for  tbd  defendant,  who  shall  subscribe  his 
name  thereto ;  which  warrant  shall  be  produced,  when  the  judg- 
ment is  acknowledged  ;  and  if  any  bailiff  or,  sheriff's  officer  shall 
offend  therein,  be  shall  be  severely  punished  :  And  no  attorney 
"^shall  acknowledge  or  enter,  or  cause  to  be  acknowledged  or  [^595] 
entered,  any  judgment,  by  colour  of  at\y  w'krrant,  gotten  from  any 
defendant,  being  under  arrest,  otherwise  than  as  aforesaid."  Upon 
this  rule,  the  defendant  in  the  Common- Pleas  was  held  to  be  in  cus- 
tody, though  the  officer  left  him  for  some  time,  whilst  the  plaintiff 
got  from  him  the  warrant  of  attorney  :^  And  in  that  court,  a  defend- 
ant lodging  within  the  rules  of  the  Fleets  at4he  house  of  the  officer 
who  arrested  him,  and  who  was  his  security  to  the  warden,  was 
deemed  to  be  a  prisoner  within  the  meaning  of  the  rule.*  So  where 
a  defendant,  on  being  arrested  at  tbe  suit  of  a  third  person,  is  taken 
to  the  house  of  a  sheriff's  officer,  to  whom  he  voluutarily  offers  to 
g^ve  a  warrant  of-  attorney,  it  is  necessary  for  an  attorney  to  be 
present  on  his  part,  at  the  timeof  itse)tecution.^  But  it  having  been 
deemed  sufficient  for  the  plaintiff's  attorney  to  be  present,  and  sub- 
scribe the  warrant,  as  attornev  for  the  defendant,®  another  rule  was 
made,  in  the  King's  Bench,^  that  ^'  no  warrant  of  attorney  executed 
by  any  person  in  custody  o(>  a  sheriff  or  other  officer,  for  the  con- 
fessing of  judgment,  shall  be  valid  or  of  any  force,  unless  there  be 

1 2  Blac.  Rep.  1 138. 1  Chit.  Rep.  706.  in       r  R.  £.  16  Gbt.  If.  reg.  2.  K.  B.  R.  H.  14 

noiii.  ii  16  Car.  II.  reg,  4.  C.  P. 

'  1  Chit.  Rep.  707.  •  Cm.  Pr.  C.  P.  128. 

•  4  Ttaot.  663.  •  2  Blac.  Rep.  1297.  and  see  id.  1007. 

«  2  Wilg.  3.  b  2  Moore,  176.  8  Taunt.  283. 8.  C. 

>  1  Sallc.  400.  and  lee  3  Bot.  &*Pd.  128.        «  2  Str.  1246. 
^ao.  4  R.  E.  4  Qeo.  II.  K.B.  2  Sir.  90S.  C^wp. 

'  2  New  Rep.  C.  P.  97.  281. 
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present  some  attorney  on  the  behalf  of  such  person  in  custody,  to  be 
expressly  named  by  him,  and  attending  at  his  requesr,  to  inform 
him  of  the  nature  And  effect  of  such  warrant  of  attorney,  befcure  the 
same  is  executed ;  which  attorney  shall  subscribe  his  namre .  as  a 
witness  to  the  due  execution  thereof."  And,  to  prevent  frauds  and 
impositions  in  the  execution  of  warrants  of  attorney  for  confessiDg 
judgments,  a  rule  was  made  in  the  Common  Pleas,  that  .'*  every 
warrant  of  attorney  for  confessing  judgment,  shall,  be  read  over  by 
the  person  who  is  to  execute  the  same,  or  by  some  other  person  to 
him,  before  the  execution  thereof:  and  that  if  judgtnent  shall  be 
entered  up  on  any  such  warrant  of  attorney,  wbich  &baH  not  be 
so  read  over  as  aforesaid,  such  judgment,  upon  motion,  may  be 
set  aside  as  irregular  :"^  But  this  latter  rule  appears  to  be  disused/ 

The  object  of  these  rules  was  not  merely  to  procure  the  attendance 
of  an  attorney,  to  explain  the  nature  of  the  instrument  to  be  exe- 
cuted, but  also  to  advise  the  defendant  confidentially,  and  as  a 
friend  ;  and  ruled  thus  framed  for  the  protection  of  a  prisoner,  can- 
not be  waived  by  him,'  when  in  a  situation  where  he  is  incapable  of 
exercising  his  judgment:  Therefore,  when  a  defendant  in  custody 
[*596]  executes  a  ^warrant  of  a^orney  to  Confess  a  judgment,  there 
must  be  an  attorney  present  on  his  part ;  the  presence  of  the  plain- 
tiff's attorney  beiiig  insu£Scient,  though,  the  defendant  consent  to 
his  acting  as  his  attorney  also  :s  And,  ib  the  Common  Pleas,  if  a 
prisoner  on  mesne  process  give  a  warrant  of  attorney,  tbe  rule  that 
bis  attorney  must  be  present  is  not  dispensed  with,  though  two 
other  persons  not  in  custody  join  in  the  warrant.^  Tbe  presence  of 
an  attorney's  clerk  is  qot  sufiBcient.^  And  the  above  rules  have  been 
construed  to  extend  to  warrants  of  attorney  executed  abroad.^ 

But  still  it  is  sufficient,  if  there  be  an  attorney  present  on  behalf 
of  the  defendant,  though  he  be  not  an  attorney  of  th^  same  court  ia 
which  the  judgment  is  to  be  entered:'  And,  in  the  Common  Pleas. 
if  the  defendant  himself  be  an  attorney,  or  practise  as  such,  it  ii 
deemed  sufficient,  though  no  other  attorney  be  present  on  bis  be- 
half.*^  So  a  warrant  of  attorney  given  by  a  defendant  in  custody 
was  in  that  court  holden  to  be  good,  where  an  attorney  was  present 
on  his  behalf,  though  he  was  a  total  stranger  to  the  defendant,  and 
introduced  by  the  plaintiff's  attorney.^  These  rules  only  extend  to 
warrants  of  attorney  given  by  a  defendant  in  custody  upon  meme 

Process  in  a  civil  action,  to  a  plaintiff  at  whose  suit'be  is  in  custody: 
^herefore,  where  a  warrant  of  attorney  is  given  by  a  defendant  in 
custody  upon  process  o(  execution,^  or  upon  criminal  process,^  or  to 
a  third  persbp,  at  whose  suit  the  defendant  is  not  in  custody,^  ao 
attorney's  presence  is  unnecessary.  And  where  a  warrant  of  attor- 
ney was  executed  in  the  presence  of  an  attorney's  clerk,  and  it 

•  R.  T.  14  &  15  Geo.  II.  C.  p.  »  Barnes,  37.  Cm.  Pr.  C.  P.  M-  8.  C. 
f  5  H.  Blac.  383.  »  4  Taunt.  797. 

ff  7Durnf.  Si  Eagt,  8.  1  East,  248.  per  »  2  Str.  1246.  Cowp.  281.  1  DBrnf.  k 

Jjnffrencet  J.  East,  716.  7  Durnf.  &  East,  19.  S.  P. 

h  2  Taunt.  49.  p  4  Durnf.  &  East,  438. 

i  Barnes,  42.  4  6  Mod.  144.  2  Ld.  Raym.  797.  3  B«r. 

f  2  Str.  1247.  1792.  Cowp.  142.  1  East,  2U.  2  Moore, 

*  1  Str.  680.  Bames,  44.  176. 
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a|ppeared  from  the  defendant's  affidavit,  that  he  wafl  the  more  in- 
duced to  execute  it,  because  be  had  been  informed,  that  if  he  did 
execute  it  under  an  arrest,  and  without  his  attorney  being  present, 
it  would  be  void,  the  court  refused  to  set  aside  the  proceedings/  * 

On  the  other  hand,  though  ^he  case  is  not  strictly  within  the  rule, 
yet  the  courts  will  sometimes  interpose  and  give  relief,  under  par- 
ticular circumstances ;  for  it  is  their  province  to  guard  against  the 
arts  of  designing  men,  practised  upon  persons  under  the  pressure  of 
distress  and  imprisonment.  Thus,  if  it  could  be  shewn,  that  a 
part]^,  even  in  execution,  had  been  prevailed  on  to  acknowledge  a 
judgment,  for  more  money  than  was  really  due,  the  courts  would 
give  relief  *under  the  circumstances  ;*  because  cases  of  fraud  [*597] 
and  imposition  are  exceptions  to  all  rules  whatsoever.f  And  in  a 
late  case,*  where  interlocutory  judgment  being  signed  against  a 
prisoner  in  custody  of  the  marshal,  the  plaintiff's  attorney  took  a 
cognovit  from  him  for  2002.  with  a  defeazance  on  paying  4H,  (the 
real  d^bt,)  and  costs,  but  no  attorney  was  present  on  the  part  of  the 
defendant ;' though  this  case  was  not  strictly  within  the  rule,  which 
only  mentions^  prisoners  in  custody  of  sheriffs'  officers,  yet  the  court 
of  King's  Bench  interfered  for  the  relief  of  the  prisoner.  '  So  where 
a  defendant,  on  being  arrested  by  a  sheriff's  officer,  gave  a  cognovit 
to  the  plaintiff  who  was  attorney  in  th^  cause,  without  an  attorney 
being  present  on  his  part,  such  cognovit  was  holden  to  be  void,  by 
the  court  of  Common  Pleas,  although  the  plaintiff  swore  he  did  not 
know  the  defendant  was  in  custody."/  B,ut,  in  the  King's' Bench,  a 
cognovit  given  by  a  defendant  in  custody  on  mesne  process  is  valid, 
alUiough  no  attorney  be  present  on  the  part  of  the  defendant,  unless 
it  be  shewn  that  some  undue  advantage  was  taken  of  him.' 

By  the  course  of  the  courts,  a  warrant- of  attorney  given  to  con- 
fess a  judgment  is  not  revocable ;  and  if  the  party  giving,  endeavour 
to  revoke  it,  the  courts  will  notwithstanding  give  the  other  party 
kave  to  enter  up  judgment.^  But  the  death  of  either  party  is, 
generally  speaking,  a  countermand  of  the  warrant  of  attorney :'  And 
therefore,  upon  a  motion  to  enter  up  judgment  on  an  old  warrant 
of  attorney,  if  it  appear  to  the  courts,  that  either  party  is  dead,  they 
will  not  grant  the  fnotion.*  Tet,  if  the  warrant  of  attorney  be  to 
enter  up  judgment  at  the  suit  of  A.  his  executors  or  administrators^ 
it  seems  that  on  the  death  of  .^.,  the  courts  will  give  his  executors 
or  administrators  leave  to  enter  up  judgment  thereon.^    And  if 

r  Cowp.  146.  '    >  1  Chit.  Rep.  267. 

"  Cowp.  281.  7  2  Ld.  Raym.  766.  860.  1  Salk.  87.  7 

«  3  Dornf.  &  East,  616.  and  tee  1  East,  Mod.  98.  S.  C.  2  Eip.  Rep.  666. 

242.  (a.)  >  Co.  Lit.  62.  b.  1  Vent.  310. 

"  7  Taant.  701.  1  Moore,  428.  S.  C.  and  •  2  Str.  718. 1081.  8  Durnf.  k.  East,  267. 

tee  2  Tanot.  360.  Arnold  v.  Lowt^  T.  67  Vin.  Abr.  tit.  Judgment,  W.  7.  Bferoct ,  270. 

Geo.  111.  C.  P.  7  Taant.  703.  (a.)  ■>  Barnes,  44, 6. 

t  The  coart  wUl  not  set  aside  a  judgment  entered  np  on  a  bond  with  warrant  of 
attorney,  nor  stay  execution  thereon,  on  the  ground  of  fraud,  at  the  instance  of  a 
creditor  whose  debt  has  not  been  ascertained  by  judgment,    20  Johnt.  2ff1. 
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either  party  di<$  in  vacation,  within  a  year  after  giving  the  warrant 
of  attorney,  judgment  maybe  entered  np  of  coarse^,  at  any  time 
after,  in  that  vacation  f  and  it  will  be  a  good  judgment  at  common 
law,  as  of  the  precediBg  term,  though  it  be  not  so  upon  the  statute 
of  frauds,  in  respect  of  purchasers,  but  from  the  signing  i^  And 
r*698]  even^here  the  party  dies  after  *xke  year,  if  the  courts  can 
be  prevailed  upon  to  grant  a  rule  for  entering  up  judgment^  tbey 
will  not  afterwards  set  it  aside.^  When  a  warrant  of  attorney  is 
given  to  enter  up  judgment  at  the,  suit  of  two  persons,  judgment 
may  be  entered  up  thereon,  after  the  death  of  one  of  tbem,  in  the 
name  of  the  survivor/  And,  in  the  Common  Pleas,  where  a  war- 
rant of  attorney  was  given  by  two  persons,  to  eAter  up  judgment  oa 
a  joint  bond  against  me,  not  ui,  tb^  court,  after  the  death  of  one  of 
them,  gave  leave  to  enter  up  judgment  against  the  other.K  But  a 
joint  warrant  of  attorney,  given  to  inter  up  judgment  against  us^ 
upon  a  joint  ^nd  several  bond,  will  not,  in  either  court,  aathorixe 
^he  entering  up  judgment  against:  the  survivor  only.^  And  a'judge 
at  chambers  will  never  make  au  order  for  entering  up  judgment  oa 
a  warrant  of  attorney,  against  a  surviving  defendant. 

When  d  warrant  of  attorney  is  given  to  a  feme  sole,  who  marries 
before  judgment,  the  authority  is  ndt  deemed  to  be  countermanded 
or  revoked ;  because  it  is  for  the  hb Aand?s  advantage  :^  And  there- 
.  fore,  notwithstanding. the  marriage,  judgment  may  be  entered  np  ia 
the  names  of  the  husband  and  wife.  But,  in  order  to  warrant  this 
entry,  there  should  be  a  previous  a'pplication  to,the  court, bounded 
on  an  affidavit  of  tlie  marriage.^  And,  in  an  early  case,'  it  was 
ruled  upon  motion,  that  if  a  woman  give  a  warrant  of  attorney,  and 
then  marry,  the  plaintiff  may  file  a  bill,  ^ndenten  judgment,  against 
both  husband  and  wife,  by  the  practice  of  the  court.  But,  in  a 
subsequent  case,"^  it  is.  said,  that  if  a  feme  sdle  give  a  warrant  to 
confess  a  judgment,  and  marry  before  it  is  entered,  the  warrant  is 
countermanded,  and  judgment  shall  not  be  entered  against  husband 
and  wife,  for  that  would  charge  the  husband.'^    In  a  still  later  case, 

«  T.  Ray  ID.  18.  2  Ld.  Bajm.  766.  850.        ^  15  "Rt^ty  692.  7  Taunt.  463.  1  Moon, 

1  Salk.  87.  7  Mod.  2.  93.  S.  C.  2  Str.  882.  145.  S.  C.  and  see  1  Chit.  Rep.  322.  (a.) 
3  P.  Wms.  399.  6  Durnf.  &  East,  368.  7        '  12  Mod.  383.  7  Mod.  53.   1  Salk.  117. 

Durnf.  ^  East,  20.  Cas.  Pr.   C.  P.  11.  S.  C.  Barnes,  45. 
WUles,  427,  8.  Barnes,  267,  8.  270.  but  see        ^  3  Bur.  1471. 
Cas.  Pr.  C.  P.  6.  corUra.  "*  l.Show.  91.  Say.  Rep.  6.  3  Bur.  1470. 

d  1  Salk.  401.  7  Mod.  39.  S.  C.  Id.  93. '  S.  C.  cited. 
6  Durnf.  &  East,  368.  7  Durnf.  &.  East,  20.        »  1  Salk.  399.  7  Mod.  53.  S.  C.  dted. 

•  2  Str.  882.  1081.  Vin.  Abr.  tit.  Judg"        °  Tomen  qutere  ;  for  it  seeme  as  reasoaa- 

menJty  W.  7.  Barnes,  270.  ble  that  be  should  be  charged  in  this  case, 

'  Barnes,  40.  Id.  48.  1  Wils.  312.  Say.  as  for  a  bond  or  other  debt,  which  be  is 

Rep.  5.  S.  C.  2  Blac.  Rep.  1301.  2  Maule  liable  for  during  the  covertare,  though  aot 

&  Sel.  76.  7  Taunt  453.  1  Moore,  145.  S.  after.    1  Salk.  117.  cites  1  Rol.  Abr.  351. 

C.  but  see  Barnes,  45.  contra.  F.  1.  G.  2.  F.  N.  B.  120.  F«  and  Me  4  fitfC, 

ff  Barnes,  63.  1  Chit.  Rep.  315.  in  notu.  522. 
bot  see  7  Taunt.  453. 1  Moore,  145.  S.  C. 


t  And  the  affidavit  must  further  set  forth  and  verify  the  due  execution  of  the  ww«««» 
of  attorney  by  the  defendant,  and  the  fact  of  the  debt  being  ilUl  unpaid.  6  DtmL  4> 
1^.46. 
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however,  jadginent  was  allowed  to  be  entered  up  agaiost  husband 
and  wife,  on  a  warrant  of  attorney  given  by  the  feme  dum  solaJ^ 

In  entering  up  judgment  on  a  warrant  of  attorney,  the  authority 
given  by  it  must  be  strictly  pursued :  Therefore,  if  a  plaintiff  enter 
up  judgment  in  debt  an  a  muiuatus^  on  a  warrant  of  attorney  to 
*enter  up  judgment  in  debt  on  bond^  the  court  will  set  it  [*599] 
aside  as  irregular.^  So,  judgment  cannot  be  entered  up  against  two 
defendants,  OB^  a  warrant  of  attorney  to  confess  a  judgment  against 
three  persons,  one  6(  whom  afterwards  refused  to  execute ;  and  the 
judgment  against  the  two  was  set  aside  on  motion,  but  without  costs, 
and  on  the  terms  of  no  action  being  brought.*^  And  if  a  warrant 
of  attorney  be  given  to  appear  and  confess  judgment  of  a  particular 
term,  the  judgment  should  be  entered  accordingly  of  that  term,  and 
cannot  be  entered  of  any  other/  But  if  the  warrant  of  attorney  be 
given,  to  appear  and  confess  judgment  generally,  or  (as  is  most 
usual,)  of  a  particular  or  any  subsequent  term,  judgment  may  be 
entered  of  any  term  after  giving  the  warrant."  Where  a  warrant 
of  attorney  was  given  io  vacation,  and  judgment  was  entered  up 
thereoo  as  of  the  preceding  teriQ,  the  court  of  King's  Bench  ordered 
the  judgment  to  be  set  aside,. for  the  danger  that  might  otherwise 
ensue  to  purchasers:'  And  where  a  warrant  of  attorney  was  given 
to  confess  judgment,  at  the  suit  of  an  ei^ecutor,  us  of  the  preceding 
term,  when  the  testator  was  living,^  and  the  judgment  was  entered 
up  accordingly,  the  court  held  it  to  be  irregular;"  for  the  attorney 
coxild  have  no  authority  to  appear  in  that  term,  at  the  suit  of  the 
executor,  and  the  judgment  must  be  considered  of  that  term,  though 
to  other  purposes  the  day  of  signing  is  material. 

Whhin  a  year  and  a  day  next  after  the  date  of  the  warrant,  judg- 
ment may  be  entered  of  course^  without  applying  to  the  court  or  a 
judge.  But  if  it  be  not  entered  within  that  time,  the  court  of  King's 
>Bench  must  be  moved  in-  term  time,'  or  if  the  warrant  of  attorney  be 
not  above  ten  years  old,  an  application  may  be  made  to  a  judge  in 
vacatioil,  for  leave  to  enter  up  the  judgment,  on  an  affidavit  of  the 
due  execution  of  the  warrant  of  attorney,  that  the  debt,  or  part  of  it, 
is  still  due,  and  that  the  parties  are  living.^  This  affidavit  may  be 
properly  entitled  in  the  cause  in  which  judgment  is  entered  up:* 
And  it  seems  that  an  affidavit,  sworn  before  a  justice  of  the  peace  iu 
Seotlandf  is  admissible,  if  the  handwriting  of  the  justice  be  authen- 
ticated.* If  the  warrant  of  attorney  be  above  ^en  years  old,  the  ap- 
''^plication  must  be  made  to  the  court;  and  where  it  is  above  [*600] 

m 

«  2  Chit.  Rep.  1 17.  Will.  36.  org, 

P  8  Duraf.  k  East,  163.  Per  Cur.  T.  46  J  Append.  Chap.  XXII.  §  6. 

Geo.  111.  K.  B.  <  1  Bam.  &  Aid.  667,  6.  (a),  ante,  499. 

4  1  Chit.  lUp.  322.  '  *  1  Chit.  Rep.  721,  2.    But  ao  aflSdavU 

r  1  Mod.  1.  7  Mod.  63.  svrorn  before  njuitice  of  the  peace  at  £din' 

«  Jd.  ibid.  Barnes,  62.  hMorgh^  was  deemed  insafficieot  for  entering 

^  1  bid.  222.    But  note,  this  was  before  upjudgment  on  an  old  warrant  of  attorney, 

the  statute  of  frauds,  by  which  judgrmenii  in  the  case  of  KnigfU  t.  Htnnell,  M.  46 

affect  purchasers,  only  from  the  lime  of  Geo.  III.  K.B.    And,  in  thecuseof  5tne/at> 

signing.  T.  JlrngfUCM of  Renloul,  M.  23  Geo.  III.  K. 

"2  81^1121.  B.  it  was  said,  that  the  affidavit  should 

«  3  Salk.  322.  7  Mod.  94.  6  Mod.  212.  1  have  been  made  before  a  lord  of  session. 

60 
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itoeniy  years  old,  there  roust  in  general  he  a  rule  to  shew  cause ^ 
but  where,  upon  such  a  warrant  of  attorney,  the  party  had  admitted 
the  debt  within  two  mouths  preceding  the  motion,  the  court  granted 
it  absohite  in  the  first  instance.^  In  the  Common  Pteas,  if  a  warrant 
of  a|torney  to  enter  judgment  be  above  a  year  and  under  ten  years 
old,  leave  to  enter  judgment  may  be  given  by  aside-bar  or  treasary 
rule  f  and  accordingly,  the  practice  in  that  court  is,  for  the  plain- 
tiflTs  attorney  to  move  at  side-bar  oa  the  first  day  of  term,  or  in  the 
treasury  chamber  on  other  days,  for  leave  to  enter  up  jodgmept, 
which  is  granted  of  course,  on  the  usual  affidavit;  and  thereupon 
the  secondaries  will  draw  up  the  rule:  In  vacation,  a  judge  al  cham- 
bers will  make  an  order  for  entering  up  thejudgmenit.     Bnlit  the 
warrant  of  attorney  be  above  ten  years  old,  the  co4)rt  must  be  moved 
for  leave  to  enter  up  judgment.^  If  the  warrant  of  attorney  be  under 
twenty  years  old,  the  common  affidavit  of  the  due  execution  of  tbe 
warrant,  that  the  debt  is  unpaid,  and  the  parties  living,  is  sufficient 
to  induce  the  court  to  grant  an  absolute  rule ;  but  if  the  warrant  be 
above  twenty  years  old,  the  rule  must  be  to  shew  cause,  and  served 
bn  the  defendant:^   And  where  judgment  had  not  been  entered 
within  a  year  and  a  day,  on  a  warrant  of  attorney  given  widi  a 
post  obit  bond,  and  the  obligee  did  not  apply  for  leave  to  enter  it 
till  after  the  death  of  the  person  on  whose  death  it  was  payable, 
the  court  of  Common  Pleas  would  not  grant  leave,  without  a  rule 
to  shew  cause/    If  judgment,  however,  be  entered  up  on  a  warrant 
of  attorney  more  than  a  year  oldj  without  leave  of  the  court,  tbe 
objection,  though  available  if  urged  at  the  instance  pf  tbe  defendaat 
<himself,  cannot  be  taken  advantage  of  by  a  third  party,  a  stranger 
to  the  proceeding,  as  a  ground  of  irregula,rity/J 

The  affidavit  of  the  due  execution  of  the  warrant  of  attorney, 
should  regularly  be  made  by  the  attesting  witness ;  or,  if  he  cannot 
be  met  wiih,K  or  reside  out  of  the  jurisdiction  of  the  court,*  an  affi- 
davit verifying  his  handwriting  will  be  deemed  sufficient.  But  die 
court  must  be  informed  by  affidavit,  of  the  endeavours  which  have 
been  made  to  find  him,  before  they  will  admit  secondary  evidencej*^ 
and,  in  the  King's  Bench,  the  acknowledgment  of  the  warrant  oftt* 
[*601]  torney  by  the  defendant,  will  be  no  waiver  of  the  objectioo:' 
but,  in  the  Common  Pleas,  \{A.  agree  to  acknowledge  an  old  warnuit 
of  attorney  given  by  him,  so  as  to  enable  B.  to  enter  up  judgment 
thereon,  judgment  may  be  entered  up,  under  a  judge's  order,  without 
an  affidavit  of  the  attesting  witness.*^    If  the  witness  will  not  join  in 

i>  1  Chit.  Rep.  618.  in  noiU.  Ante,  492.  f  1  H.  Blac.94. 

(P)'  K  1  I>owl.  &i  Rvl.  558.  Ante,  697, 8. 

«  Blakely  t.  Viiieeni,  T.  35  Geo.  III.  K.  »«  1  Chit.  Rep.  743.  »  id,  744. 

B.  k  Id.  743.  (6).  4  Taunt.  132. 

^  Barnes,  47.  i  1  Chit.  Rep.  743,4. 

•  Id.  ibid,  and  lee  Cas.  Pr.  C.  P.  145,  6.  ■»  2  Bos.  &  Pul.  86. 


t  The  affidavit  in  sapport  of  a  rule  niii  for  entering  up  judgment  on  a  varrmnt  of 
attorney  more  than  twenty  years  old,  most  shew  affirmatively  that  the  debt  stUl  rwaaiaa 
unsatisfied.  4  Dotol.  ^  Ryl.  6. 


%  Vide  supra,  p.  697>  the  note. 
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the  necessary  affidavit,  the  court  will  compel  him,  by  rule,  to  doso.° 
And  where  the  |)laintiff,  being  .a  lunatic,  did  not  swear  that  the 
money  was  unpaid,  but  another  did,  who  had  received  the  interest 
upon  the  bond  /or  three  years,  ever  since  the  plaintiff  was  lunatic, 
the  court  of  Common  Pleas  held  this  to  be  sufficient.*'  In  the  King's 
Bench,  if  the  defeudant  reside  ia  town,  it  should  appear  by  the  affi- 
davit, that  he  was  alive  at  a  certain  time,  within  ti^o  or  three  days, 
or,  if  in  the  country,  within  a  week  or  ten  days,  before  the  application 
is  made;  an  affidavit  that  he  was  alive  on  or  about  a  particular  day, 
being  deemed  insufficient  :J^  And  as  all  judgments,  in  actions  by  bUly 
relate  to  the  first  d£^  in  full  term,  (and  the  judgment  on  a  warrant 
of  attorney  is  always  so  entered,)  it  must  be  positively  sworn  that 
the  defend £|nt  was  alive,  either  on  the  first,  or  upon  some  subsequent 
day  in  foil  term  f^  Information  and  belief,  even  though  the  party  keep 
out  of  the  way  to  avoid  being  seen,  is  not  sufficient:'  And  judgment 
cannot  be  entered  up  on  a  joint  warrant  of  attorney,  against  any  of 
the  makers  of  it,  unless  they  are  all  proved  to  be  alive  within  the 
term.*  In  the  Common  PJeas,  it  must  in  general  appear  by  the  affi- 
davit, that  the  defendant  was  alive  within  a  fortnight  before  the 
making  of  the  application  i^  And  by  a  late  rule,^  the  affidavit  must 
state  that  ''he  was  alive,  at  a  day  within  the  term  in  which  the  mo- 
tion is  made :"  in  the  construction  of  which  rule,- it  h^s  been  holden 
not  to  be  sufficient  to  swear  that  he  was  alive  on  the  essoin  day.^ 
But  where  the  defendant  resides  abroad,  a  longer  time  is  of  course 
allowed,  accordi<ng  to  circumstances  Vf  and,  in  a  late  case,  the  court 

Save  leave  to  enter  up  judgment,  on  an  old  warrant  of  attorney,  in 
fichaelmtu  term  ;  the  affidavit  stating,*  that  the  defendant  was  alive 
at  JVew  South  Wales,  in  the  month  of  August  preceding,  as  appeared 
*by  a  letter  received  from  bim  of  that  date,  and  that  deponent  [*602] 
verily  believed  feftm  to  be  still  alive.'f 

By  a  late  rule  of  all  the  courts,*  ''no  judgment  can  be  signed 
upon  any  warrant,  authorizing  an  attorney  to  confess  judgment, 
without  such  warrant  being  delivered  to,  and  filed  by  the  clerk  of 
the  dockets,  or  master  in  the  Exchequer;  who  is  ordered  to  file  the 
warrants,  in  the  order  in  which  they  are  received."  And,  by  the 
statute  3  Geo.  IV.  c.  39.  (}  1.  "if  the  holder  shall  think  fit,  every 
warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or 
a  true  copy  thereof,  and  of  the  attestation  thereof,  and  the  defeazance 

>  1  Str.  1.  BarAM,  68.   1  Price,  908.   1  Imp.  C.  P.  6  Ed.  426. 

ChU.  Rep.  743.  (6).  Caffin  and  another  v.  "  R.  T.  69  Geo.  III.  C.  P.  1  Brod.  k  Biog^. 

IdUy  M.  3  Geo.  IV.  K.  B.  3185.  3  Moore,  606.  2  Chit.  Rep.  380, 81. 

•  Barnes,  42.  *  4  Moore,  2. 

P  Per  Cur.  H.  41  Geo.  III.  K.  B.  1  Chit.  y  Barnes,  54.  256.  Cas.  Pr.  C.  P.  146. 

Rep.  617.  (a).  Willes,  66.  S.  C. 

q  4  Maule  U  Sel.  174.  1  Chit.  Rep.  314.  *  2  Dowl.  &,  Ryl.  12. 

617.  (a.)  *  R.  M.  42  Geo.  111.  2  East,  136.  K.  B. 

r  I  Chit.  Rep.  314.  R.  M.  43  Geo.  111.  3  Bos.  fy  Pal.  310.  C.P. 

•  Id.  ibid.  R.  M.  43  Geo.  III.  tn  Seae.  Man.  Ex.  Ap- 
<  Per  Healh,  J     T.  33  Geo.  111.  C.  P.  pend.  224, 5.  6  Price,  506. 


t  See  also  2  Bingh,  204.  C.  P.  as  to  entering  ap  judgment  under  a  warrant  of  attor- 
neV)  against  a  defendant  out  of  the  country. 
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and  iDdorsements  thereon,  in  case  such  warrant  of  attorney  shall  he 
given  to  confess  judgment  in  his  majesty's  court  of  King's  Bench  ml 
Weziminater^  or  such  a  true  copy  thereof  as  piToresaid,  in  case  sach 
warrant  of  attorney  shall  he  given  td  confess  judgment  in  any  other 
court,  shall,  within  iwenty^one  days  after  Uie  execution  of  such  war- 
rant of  attorney,  be  filed,  togethier  with  an  affidavit  of  the  time  of 
the  execution  thereof,  with  the  clerk  of  the  dockets  and  judgments 
in  the  said  court  of  King's  Bench:  Aiid  if,  at  any  time  after  the 
expiration  of  twenty-one  days  next  after  the  execution  of  such  war- 
rant of  attorney,  a  commission  of  bankrupt  shall  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney,  under 
which  he  shall  be  duly  found  and  declared  a  brankrupt,  then  and  in 
such  case,  unless  such  warrant  of  attorney,  or  a  copy  thereof,  shall 
have  been  filed  as  aforesaid,  within  the  said  space  of  twenty-one 
days  from  the  execution  thereof,  or  unless  judgment  shall  have  been 
signed,  or  execution  issued,  on  such  warrant  of  attorney,  within  the 
same  period,  such  warrant  of  attorney,  and  the  judgment  and  exe- 
cution thereon,  shall  be  deemed  fraudulent  and  void  against  the 
asssignees  under  socb  commission;  and  such  assignees  ^hall  be 
enUtled  to  recover  back  and  receive  for  the  use  of  the  creditoff 
of  such  bankrupts  at  large, -all  and  every  the^  monies  levied,  or 
efiects  seized  under  and  by  virtue  of  such  judgment  and  execution.^ 
And  if  such  warrant  of  attorney  shall  be  given  subject  ta  any  defea- 
sance or  condition,  such  defeazance  or  condition  shall  be  written 
on  the  same  paper  or  parchment  op  whichsuch  w-arrant  of  attorney 
shall  be  written,  before  the  tkne  when,  the  same,  or  a  copy  thereof 
respectively,  shall  be  filed;  otherwise  such  warrant  of  attorney  sbaii 
be  null  and  void,  to  all  intents  and  purposes."^  By  the  above 
statute,^  the  officer  of  the  court  is  required  tb  keep  a  book, 
[*603]  containing  an  alphabetical  list  and  particulars  of  each  War- 
rant of  attorney,  and  cognovit  actionem,  given  by  any  defendant: 
Ai}d  the  judges  are  authorized  to  order  a  vumorandum  of  satisfac- 
tion to  be  written  upon  such. warrant  of  attorney,  cognovit  uctionem^ 
or  copy  thereof  respectively,  as  aforesaid,  if  it  shall  appear  that  the 
debt  for  which  such  warrant  of  attorney,  or  cognovU  actioneM,  is 
given  as  a  security,  shall  have  been  satisfied  or  discharged.*^ 

The  judgment  upon  a  warrant  of  attorney,  being  in  debt^  is  always 
final ;  and  signed  in  like  manner  as  a  final  judgment  by  confession 
or  default  in  an  adverse  suit,  which  will  be  treated  of  in  the  next 
chapter.  To  prove  the  time  of  signing  the  judgment,  however,  the 
day-book  kept  at  the  judgment  office  is  not  evidence;  hot  an  office 
copy  of  the  judgment  ought  to  be  produced,  or  the  docket  of  the 
judgment^ 


In  order  to  compound  a  penal  action,  an  application  most  be  made 
to  the  court  wherein  it  is  depending,  founded  upon  the  statute  18 

•6  8. 

'6  £tp.  Rep.  177.  «iid  Me  2  New  Rep. 
C.  P.  474. 
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Elii.  c.  5.  <)  3.^  by  which  k  is  enacted,  ^'  that  no  common  informer 
or  plaintiff  shall  or  may  compound  or  agree  with  any  person  or  per^ 
sons  that  shall  offend,  or  that  shall  be  surmised  to  offend,  against 
any  penal  statute,  for  an  offence  committed  or  pretended  to  be  com- 
mitted, but  after  answer  made  in  court,  to  the  information  or  suit 
in  that  behalf  exhibited  or  prosecuted;  nor  after  answer,  but  by  the 
order  or  consent  of  the  court,  in  which  the  same  information  or  suit 
shall  be  depending;  upon  pain  of  standing  on  the  pillory,  being 
disabled  to  sue  on  a  penal  statute,  and  forfeiting  ten  pounds,  half 
to  the  king,  and  half  to  the  party  grieved :"  And,  by  a  previous 
statute,^  *' actions  popular  prosecuted  by  collusion,  shall  be  no  bar 
to  those  which  are  prosecuted  with  good  faith ;  and  the  defendant 
being  lawfully  condemned  or  attainted  of  covin  or  collusion,  shall 
suffer  imprisonment  for  two  years."  But  these  statutes  extend  only 
to  coninwn  informers,  and  not  to  cases  wlnere  th^  penalty  is  given  to 
the  party  grieved.^  And,  in  the  Common  Pleas,  a  notice  of  action 
required  by  a  penal  statute,  was  held  to  be  no  commencen>ent  of  the 
suit,  so  as  to  subject  the  plaintiff  or  his  agent  to  an  attachment,  for 
attempting  to  compound  an  offence,  prevLpus  to  the  suing  out  of  the 
writ> 

*The  application  for  leave  to  compound  a  penal  action  must  [^604] 
be  made  to  the  cour^  in  iankj  and  not  at  nisipriusy  on  the  trial  of  the 
cause  :^  And  it  is  made  by  eofisei>l^'^  upon  an  affidavit,:  setting  forth 
the  nature  of  the  action,  the  stale  of  the  cause^  the  agreement  of  the 
parties,  and  that  no  more  thaa  a  certain  sum  is  given  or  taken,''  Sz;c* 
which  application  should  regularly  be  made  in  an  early  stage  of  the 
cause  ;  but  under  favourable  circumstances,- it  may  be  made  after 
verdict  :^  And  in  one  case,  where  the  defeofdant  was  in  execution,  the 
court  of  King's  Bench,  on  an  affidavit  of  his  poverty,  gave  the  plain- 
tiff )eave  to  compound  with  him.P  But,  in  the  Common  Pleas,  where 
part  of  the  penalty  goes  to  the  king,  the  consent  of  the  crown  must 
be  obtained,  before  the  motion  can  be  granted  for  leave  to  compound 
a  penal  action,  whether  the  verdict  has  passed  for  the  plaintiff  or  not.< 
Upon  the  application  being  made,  it  is  in  the  discretion  of  the  courts 
to  give  or  withhold  their  leave  to  compound ;'  and  it  was  refused  by 
the  court  of  King's  Bench  in  a  late  case,  where  an  action  was  brought 
on  the  statute  25  Geo.  II.  c.  36.  for  keeping  a  disorderly  house.* 
So,  where  part  of  the  penalty  was  given  to  the  poor,  the  court  would 
not  give  the  parties  leave  to  compound  a  penal  action,  on  the  statute 
13  Geo.  II.  c.  19.  although  the  overseers,  at  a  vestry,  had  agreed  to 
compound  it,  without  receiving  any  part  of  the  penalty.^  On  a  bond 

t  Made  perpetnal  by  27  EUz.  c.  10.  381. 

k  4  Hen.  VJI.  c.  20.  H  Str.  167. 

i  1  Salk.  30.  and  see  the  statute  ISEliz.  4  1  Taant.  103.  5  Taunt.  268.    For  the 

c.  6.  §  6.  2  Hawk.  P.  C.  279.  proceedings  on  informations  on  penal  sta- 

^  2  Blac.  Rep.  781.  tutes,  and  the  manner  of  compounding 

1  1  Chit.  Rep.  381.  them  in  the  Common  Pleas,  see  R. 2 

B  Barnes,  1 18.  Pr.  Reg.  226.  S.  C.  Joe.  I.  §  6.  R.  M.  12  Jae,  I.  R.  H.  20  Jac.  I. 

>  R.  —  2  Jae.  I.  §  6.  C.  P.    And  for  the  C.  P. 

form  of  the-  affidaTit,  see  Append.  Chap.  ^  1  Wils.  79.  130. 

XXII.  §  7.                                        '  •  Bellu  V.  Bude,  M.  38  Geo.  UI.  K.  B. 

«  Per  Cur.  H.  22  Geo.  III.  K.  B.  6  Dnmf.  and  see  2  Blac.  Rep.  1167. 

k  East,  98.  1  Bos.  k  Pol.  18.  1  Chit.  Rep.  *  2  SmiUi  R.  196. 
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fidt  cfonposition,^  though  not  od  a  collusive  one,*  the  plaintiff  umy 
be  allowed  a  reasonable  sum  for  his  costs.  And,  in  corapoanding  m 
penal  action  on  the  post  horse  act,  which  gives  costs  to  the  prose- 
cutor, the  court  of  Common  Pleas  allowed  him  to  receive  tite  <lefi- 
cient  duties,  not  amounting  to  409.  and  full  costs  of  suit,  though 
exceeding  together  the  A0$.  paid  to  the  crown  J  But  where  no  costs 
are  given  to  the  plaintiff,  as  in  an.  action  on  the  statute  of  usnry, 
the  crown  is  entitled  to  a  moiety  of  the  sum  agreed  to  be  paid  to 
the  plaintiff  for  his  costs ;  for  whatever  the  defendant  may  paj 
under  the  name  of  costs,  is  considered  in  fact  as  an* addition  to  the 
penalty.*  .     "        . 

[*605]  When  leave  is  given  to  compound  a  qui  iam  action,  it  is  a 
general  rule,  that  the  king's  half  of  the  composition  shall  be  paid  into 
the  hands  of  the  master  of  the  crown  office  in  the  King's  Bench/  or 
one  of  the  prothonotaries  in  the  Common  Pleas,^  for  the  nse  of  bis 
ms^esty ;  which  is  now  usually  done  before  the  rule  is  drawn  up. 
And  where  the  defendant  in  a  qui  tarn  action  obtained  a  role  to  stay 
proceedings,  on  paying  a  sum  agreed  upon  between  him  and  the 
plaintiff,  tiie  court  of  King's  Bench  considered  it  as  an  undertaking 
by  him  to  pay  that  sum;  and  for  the  non-payment  of  it,  granted  an 
attachment:*^  But  for  preventing  any  .doubt  in  future,  au  order  was 
made,  that  *' every  rule  to  be  drawn  up  for  compounding  any  jm 
iam  action  do  express,  that  the  defendant  doth  undertake  to  pay  the 
sum  for  which  the  court  has  given ^.him  leave  to  compoood  such 
action."*^ .  So,  in  the  Common  Pleas,  where  a  defendant  in  a  penil 
action,  obtains  a  rale  to  stay  proceedings  on  payment  of  part  of  the 
penalties,  the  court  will  griint  an  attachment  Kgainst  him  fatnoa* 
payment :®  And  in  that  court  it  is  a  rule,  on  compoiJiodiogioforaia- 
tions  on  penal  statutes,  that  *'ff  the  defendant,  after  composition 
made  with  the  informer,  do  not  voluntarily  come  in  to  answer  nnto 
the  king  for  his  fine,  to  be  taxed  and  assessed  by  the  Justices  of  this 
court  for  his  majesty's  use,  then  a  capia$  dd  ^atiifaciendum  faum 
shall  be  awarded  against  him,  to  compel  him  thereunto  ;  wherenpoii 
the  fine  being  set  and  assessed,  shall  be  presently  paid  in  :  and  satis- 
faction being  thereupon  made,  and  entered  by  the  prothoootaiy 
upon  the  roll  of  the  said  information,  shall  be  for  ever  a  full  and 
final  discharge  of  the  defendant  for  the  same  offence.'"*  The  plain- 
tiff, in  compounding  a  penal  action  by  consent,  having  by  mistake 
abandoned  a  good  cause  of  action,  the  court  of  Corarooo  Pleas 
refused  to  interfere,  and  rescind  the  order  made  thereon.^ 


"  2  Blac.  Rep.  1157.  ^  2  Blue.  Rep.  1154.  1167. 

*  Id.  ibid.  <"  5  Durnf.  ^  East,  257. 

y  1  Bos.  &  Pal.  51.  <i  R.  E.  33  Geo.  III.  K.  B. 

■  2  Taant.  213.  •  7  Taunt.  43.  9  Marsh.  368.  S.  C. 

•  R.  M.  7  Geo.  III.  K.  B.  4  Bur.  1929.        '  R.  M.  12  Jae,  I.  C.  P. 
and  see  2  Blac.  Rep.  1154.  '  5  Taunt.  860. 
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CHAP.  XXIII. 


Or  JUDGMENTS  by  CONFESSION,  and  DEFAULT;  the 
ASSESSMENT  of  DAMAGES,  by  REFERENCE  to  the 
MASTER  OR  PROTHONOTARIES,  or  by  WRIT  of  IN- 
QUIRY; AND  PROCEEDINGS  on  the  STATUTE  8  &  9 
W.  III.  cl  11.  ?j  8. 

W  HEN  the  defendant,  having  no  merits,  cannot  cofnproinise  or 
compound  the  action,  it  is  usual  for  him  to  confess  it,  or  let  judg- 
ment go  by  default. 

The  objects  proposed  by  confessing  an  action  are  twofold  ;  first, 
in  an  action  for  damages,  to  save  thfe  expense  of  eiecutrng  a  writ  of 
inquiry;  and  secoitdly,  to  obtain  terms,  such  as  a  stay  of  execution^ 
be.  And  the  ^confession,*  or,  as  it  is  uftually^called  from  the  entry 
of  it,  a  cognovit  actionem^  is  either  before  or  after  plea  pleaded;  in 
the  latter  case,  the  plea  being  withdrawn,  it  is  called  a  confession, 
or  cognovit  actionem^  rdicid  verificationey 

An  opinion  formerly  prevailed,  that  the  confession  of  an  action 
could  not  regularly  be  made  before  declafation,  and  particularly  if 
the  cause  of  action  were  not  expressed  in  the  process;  for  if  a  bill 
of  Middlesex  or  latitat,  &z;c.  were  sued  out  in  a  plea  o(  trespass,  the 
confession  of  tb^t  action  it  was  supposed  would  be  nugatory ;  and 
therefore  in  such  case,  if  the  parties  compromised  before  declara- 
tion, a  warrant  of  attorney  to  confess  judgment  should  have  been 
taken,  instead  of  a  cognovit,  as  a  security  for  the  debt  and  costs. 
But  it  is  said  to  have  been  the  constant  practice  in  the  Common 
Pleas,  to  take  cognovits  before  declaration,  and  judgments  have 
been  entered  thereon:  which  practice  was  recognized,  in  a  late 
case,  by  that  court.®  And,  in  the  Exchequer,  the  court  would  not 
set  aside  a  judgment  entered  up  on  a  cognovit,  and  order  the  money 
levied  thereon  to  be  restored,  on  the  ground  that  no  process  had 
been  actually  served  on  the  defendant,  before  he  signed  the  cogno^ 
vit,  nor  was  at  that  time  sued  out ;  it  appearing  that  instructions 
had  been  then  transmitted  to  the  agent  of  the  plaintiff's  attorney  in 
London^  from  the  country,  to  *issue  a  quo  minus,  which  was  [^607] 
afterwards  accordingly  issued,  tested  of  course  after  the  date  of  the 

•  Appeml.  Chap.  XXIll.  6  1,  t.  «  7  Taunt  701. 1  Moore,  428.  S.  C 
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before  the  time  of  making  the  objection.  We  have  already  seen,' 
in  what  cases  the  bail  are,  or  are  not  discharged,  by  taking  a  cog- 
novit from  the  principal.  And  a  certificate,  it  may  be  remembered, 
will  discbarge  a  cognovit,  given  after  a  secret  act  of  bankruptcy,  for 
a  debt  previously  due,  with  interest  and  costs.' 


Judgment  by  default,  which  is  an  implied  confession  of  the  action, 
is  either  by  non  sum  informaius^  where  the  defendant's  attorney, 
having  appeared,  says  that  he  is  not  informed  of  any  answer  to  be 
given  to  the  action  ;  or  by  nil  dicit^  where  the  defendant  himself 
appears,  but  says  nothing  in  bar  or  preclusion  thereof :  And  the 
latter  judgment,  which  is  the  more  usual,  is  either  for  want  of  alky 
pleqi  at  all  \  or  for  want  of  an  issuable  plea,  after  a  judge's  order  for 
time,  on  the  terms  of  pleading  issuably ;  or  when  the  defendant 
pleads  a  plea  not  adapted  to  the  nature  of  the  action,  or  which  may 
be  considered  as  a  nullity,  or  is  false  and  vexatious,  or  not  pleaded 
in  due  time,  or  proper  manner. 

On  the  expiration  of  the  time  for  pleading,  a  rule  to  plead  haviog 
been  given,  and  a  plea  demanded,  when  necessary,  the  plaintiff's 
attori^ey  should  search  for  a  plea,  if  not  delivered  to  him,  with  the 
clerk  of  the  papers,  who  receives  special  pleas  in  the  King's  Beocli, 
and  with  the  clerk  of  the  judgments,  who  keeps  the  general  issoe 
book  at  the  King's  Bench  office,  or  at  the  prothonotaric^  office  io 
the  Common  Pleas :  and  if  no  plea  be  delivered,  or  found  at  either 
of  those  offices,  the  plaintiff's  attorney  may  sign  judgment,  as  for 
want  of  a  plea :  And  judgment  may  be  signed  in  like  roanoer,  if  the 
defendant  do  not  rejoin,^  plead  to  a  new  assignment,  or  joio  in  de> 
[^610]  murrer,  when  necessary ;  or,  in  the  E^ing's  Bench,  if  he  do 
not  return  the  paper  or  demurrer  book  in  due  time.  If  the  defirad- 
aut  plead  a  false  plea  of  judgment  recovered,''  or  other  plea  that  is 
not  issuable,^  after  a  judge's  order  for  time  to  plead,  on  the  terms 
of  pleading  issuably,  the  plaintiff,  we  have  seen,  may  consider  the 
plea  as  a  nullity,  and  sign  judgment.  So  if  the  defendant,  being 
iinder  an  order  to  plead  issuably,  plead  several  pleas,  one  of  which 
is  not  issuable,  the  plaintiff,  in  the  King's  Bench,  may  sign  jadg* 
ment  as  for  want  of  a  plea,  although  the  other  pleas  are  issuable  f)* 
Where  the  defendant  had  obtained  an  order  for  staying  proceedings, 
upon  payment  of  debt  and  costs,  which  had  been  taxed,  and  after- 
wards abandoned  die  order,  and  pleaded  a  judgment  recovered,  the 
court  held,  that  the  plaintiff  was  at  liberty  to  sigo  jndgment,  the 

J  ^rdty  *316.  «  5  Durnf.  &  East,  152. 

■  1  Chit.  Rep.  16.  Ante,  *230.  but  see  2  •»  1  Blar.  Rep.  376.  2  Wils.  117.  3  Wib. 

TauDt.  68.  2  Rose,  112.  S.  C.  $emb,  contra,  83.  1  Moore,  431. 

»  Append.  Chap.  XXIIf.  §  25,  &c.  •  AtUt^  478,  9. 

^  Append.  Chap.  XXIII.  §  32,  &c.  68,  '  3  Durof.  &  East,  306.  and  tee  1  Eatf, 

&c.  84,  6.  411.  Banief ,  314.  ./ftiie,  478,  9. 


t  So,  if  a  defendant,  under  terms  of  pleadinff  issuablj,  demur  tpeeudtyt  the  plaiatiff 
"■y  •ign  judgment  for  want  of'  a  plea.    5  Dinot,  <r  Byl  620.  and  see  4  Id.  779. 
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plea  filed  being  a  fraud  upon  the  judge's  order.^  And  judgment 
may  be  signed  in  the  Common  Pleas,  if  a  declaration  in  debt  de- 
mand two  thousand  pounds,  and  contain  several  counts,  each  of 
which  states  a  less  sum,  e.  g.  Jive  hundred  pounds^  and  the  defendant, 
being  under  terms  of  pleading  issuably,  plead  thereto,  that  he  does 
not  owe  the  said  sum  of  Jive  hundred  pounds.^  But  if  the  defendant, 
when  under  an  order  to  plead  issuably,  put  in  a  plea  which,  though 
informal,  goes  to  the  substance  of  the  action,  the  plaintiff  cannot 
sign  judgment,  as  for  want  of  a  plea ;'  nor  can  judgment  be  signed, 
if  one  of  several  pleas  be  merely  demurrable."^ 

When  the  defendant  pleads  a  plea  not  adapted  to  the  nature  of 
the  action,  as  nil  debet  in  assumpsitf^  or  non  assumpsit  in  debt^^  Sic. 
the  plaintiff  may  consider  it  as  a  nullity,  and  sign  judgment.  But 
the  plea  of  m7  debet  in  an  action  of  debt  on  judgment^^  or  not  guilty 
in  an  action  of  debt  on  a  penal  statute,^  is  not  such  a  nullity  as  will 
warrant  the  plaintiff  in  signing  judgment,  nor  can  judgment  be 
signed  in  a  qui  tarn  action,  for  entitling  the  plea  with  the  names  of 
tiie  parties,  without  the  addition  of  qui  tarn,  he.  to  the  plaintiff's 
name.i"  And  it  seems  that  a  plea,  in  debt  for  1800?.  that  the  de- 
fendant does  not  *owe  thesaid  sum  of  lOif.  above  demanded,  [^611] 
be.  is  sufficient,  and  the  amount  may  be  rejected  as  surplusage.^ 
In  the  King's  Bench,  when  a  plea  is  clearly  absurd  on  the  face  of 
it,  as  where  it  attempts  to  set  up  as  a  defence,  a  judgment  recovered 
in  the  Exchequer  in  Ireland^  before  the  cause  of  action  accrued,  the 
plaintiff  may  consider  it  as  a  nuHity,  and  sign  judgment  as  for  want 
of  a  plea,  without  a  previous  application  to  the  court:'  And  a  plea 
of  set  off  for  money  due  on  a  recognizance,  and  also  for  money  due 
upon  promises,  pleaded  to  an  action  of  debt  qn  bond,  as  if  to  an 
action  of  assumpsit,  y^BS  holden  in  that  court  to  be  a  nullity,  and 
that  the  plaintiff  might  sign  judgment.'  So,  where  a  sham  plea  was 
pleaded,  of  judgments  recovered  in  the  court  of  piepoudre  in  Bar- 
tholomew Fair,  in  terms  obviously  denoting  fictitious  proceedings, 
the  court  reprobated  the  practice ;  and,  considering  the  plea  as  a 
nullity,  suffered  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
and  made  the  defendant's  attorney  pay  the  costs  of  it,  and  or  the 
application.'  So,  in  the  Common  Pleas,  where  the  defendant 
pleaded  the  statute  of  additions  in  abatement,  the  court  held  the 
plea  to  be  a  nullity,  and  gave  the  plaintiff  leave  to  sigh  judgment  :"* 
and  Lord  Alvanley,  in  delivering  the  opinion  of  the  court,  observed, 
that  perhaps  it  would  have  been  the  more  regular  mode  of  proceed- 

f  2  Chit.  Rep.  292.  asmmptU  in  an  action  of  lort. 

>>  3  Bos.  U  Pol.  174;  but  see  1  Dowl.  L  »  Jintej  488. 

Ryl.  478.  "  2  Chit.  Rep.  239. 

'  *  5  Dornf.  ^  East,  163.  and  see  1  Chit.  «  1  Diirnf.  fy  East,  402.  anci  see  3  Bos.  ^ 

Rep.  355.  (a.)  1  Dowi.  ^  Rjl.  359.  Pul.  111. 

k  King  V.  Barber,  M.  30  Geo.  HI.  K.  B.  p  7  East,  333. 

1  Barnesi  257.  tut  see  Cas.  temp.  Hardv.  1 1  Dowi.  ^  Rjl.  473. 

179.  Lawes  on  Pleading,  529.  1  Chit.  Rep.  '  1  Chit.  Rep.  526,  6.  in  nolit.  and  see  4 

176.  in  notit.  And  see  Lawes  on  Pleading,  Taunt.  668. 1  Dowl.  &.  Rjl.  577. 

627,  kc.  6  Mod.  92.  2  6tr.  1022.  Cas.  temp.  •  2  Maule  ^  Sel.  606. 

^ardw.  173.  S.  C.  1  Chit.  Rep.  715, 16.  (a.)  «  10  East,  237. 

and  the  cases  there  cited,  as  to  the  validity  "  3  Bos.  ^  Pul.  395.  and  see  7  East,  383. 

of  a  plea  of  not  guilty  in  OMtumpsit,  or  non  2  New  Rep.  C.  P.  188.  4iraunt.  668. 
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ing  for  the  plaintiff  to  have  signed  judgment  as  for  want  of  a  plea, 
without  any  application  to  the  court,  and  thus  have  put  the  de- 
fendant to  move  to  have  that  judgment  set  aside.^  In  the  latter 
court,  if  the  defendant  plead  a  subtle  plea,  to  ensnare  the  plaintiff, 
the  court  will  permit  the  plaintiff  to  sign  judgment,  unless  the  de- 
fendant will  amend  J  But,  unless  the  plea  be  manifestly  absard  on 
the  face  of  it,  the  plaintiff,  in  the  King's  Bench,  will  not  be  justified 
in  signing  judgment  as  for  want  of  a.  plea,  without  a  previous 
application  to  the  court ;'  which  is  also  necessary,  after  the  defend- 
ant has  been  ruled  to  abide  by  bis  plea/  And  that  court  will  not 
grant  a  rule  for  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
merely  on  an  affidavit  that  the  plea  is  false,  unless  it  be  also  shewn 
that  it  is  vexatious,  and  calculated  to  create  unnecessary  delay  and 
expense.^  So  where  the  defendant,  after  delaying  the  plaintifi^  and 
deluding  him  with  promises  of  payment,  pleaded  a  plea  of  judg- 
ment recovered,  the  court  of  Common  Pleas  refused  to  set  the  plea 
aside,  and  permit  the  plaintiff  to  sign  judgment.*  If  the  defendant 
plead  in  abatement,  without  an  affidavit  of  the  truth  of  the  plea,"*  or 
[*612]  a  plea  of  tender  ^without  paying  money  into  coart,'*  or  i^ 
after  craving  oyer  of  a  deed,  he  do  not  set  forth  the  whole  of  it,'  the 
plaintiff,  in  either  of  these  cases,  may  sign  judgment  as  for  want  of 
a  plea«  But  judgment  cannot  be  signed,  in  the  King's  Bench,  after 
a  plea  in  abatement,  because  the  affidavit  to  verify  the  truth  of  it 
was  sworn  before  the  defendant's  attorney  :fi  And  in  general,  wbea 
the  matter  is  doubtful,  it  is  the  safest  course  not  to  sign  judgment, 
but  to  take  issue  on  the  plea,  demur  thereto,  or  move  the  court  to 
set  it  aside.^ 

When  sham  pleas,  however,  ar^  pleaded,  calculated  to  raise  issues 
requiring  different  modes  of  trial,  as  a  set  off  for  money  doe  on  a 
recognizance  or  judgment,  the  issue  upon  which  is  triable  by  the 
reeordf  and  for  money  due  on  simple  contract,  the  issue  npon  which 
is  triable  by  the  country,  the  court  of  King's  Bench,  on  an  affidavit 
that  the  pleas  are  false,  will  suffer  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea,  and  make  the  defendant  or  his  attorney  pay  the 
costs  occasioned  by  the  pleas,  with  the  costs  of  the  application.^ 
So,  where  a  sham  plea  is  such  as  to  make  it  necessary  for  the  plain- 
tiff's attorney  to  consult  counsel,  and  thereby  cause  delay  and 
expence,  the  court  will  permit  the  plaintiff  to  sign  judgment,  and 
make  the  attorney  pay  the  costs  :^  And,  in  a  similar  case,  the  cosu 
were  ordered  to  be  paid  by  the  attorney,  though  it  appeared  that  be 

>  3  Bos.  &  Pul.  398.  Moore,  213.  bat  see  1  Str.  638. 

y  8  Tauot.  839.  «  1  Str.  638.  Barnes,  252. 

'  1  Chit.  Rep.  626.  in  notit.  ''  4  Durnf.  &.  East,  370.  SUUer  v.  Harmtg 

*  Id.  666.  in  notu,  6  Maule  ^Sel.  618.  £.  34  Geo.  lU.  K.  B.  &Dunif.  Si.  Eas^ 
S.  C.  662,  3. 

^  1  Chit  Rep.  624,  6.  and  see  «f.  366.  1  s  3  Mau1e>  Sel.  164. 

Dowl.  A-  Ryl.  369.  2  Bam.  ^  Cres.  81.  3  >»  JinU,  479.  but  see  4  Taunt.  668.  t 

Dowl.  I'  Ryl.  231.  S.  C.  per  Cur.  M.  4  Geo.  Moore,  213. 

IV.  C.  P.  but  see  1  Barn.  ^  Cres.  286.  2  i  2  Baro.  &l  Aid.  197.  and  see  I  Out. 

Dofrl.  &  Ryl.  661.  S.  C.  conira.  Rep.  664.  (a.) 

•  1  Ring.  380.  k  2  Baru.  L  Aid.  199.  6  Barn.  &  Ald- 
^Pr.  Reg.  C.  P.  4.  Forrest,  144.  and  see  760,  761.  (a.)    1  I>owl.  U  Ryl.  446. 448. 

1  Str.  639.  2  Ld.  Raym.  1409.  S.  C.  2    S.  C.  2  Chit.  Rep.  336. 
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was  expressly  instructed  by'the  defeDdant  to  plead  a  dilatory  plea.' 
To  support  a  motion  for  leave  to  sign  judgment  for  want  of  a  plea, 
on  the  ground  that  improper  pleas  have  been  pleaded,  there  must  be 
an  affidavit,  in  the  King's  Bench,  that  they  are  untrue.'^  But  if 
such  pleas  have  been  pleaded  under  a  rule  to  plead  double,  it  is  not 
necessary  first  to  move  to  set  aside  the  rule.*^ 

When  the  defendant  pleads  before  he  has  appeared,'^  or  taken 
the  declaration  out  of  the  office,®  or  before  the  bail  are  perfected  in 
a  bailable  cause,!"  the  plaintiff  may  consider  the  plea  as  a  nullity, 
and  sign  judgment.  So,  if  the  defendant  plead  in  abatement  after 
a  general  imparlance,  or  to  the  jurisdicdon,  of  the  court  aller  a  ipe^ 
cial  ^imparlance,  the  plaindff,  we  have  ^een/^  may  sign  a  [*613] 
judgment  as  for  want  of  a  plea :  Apd  judgment  may  be  signed, 
when  he  pleads  in  abatement,  after  the .  expiration  o(  four  days 
inclusive  from  the  delivery  or  filing  and  notice  of  declaration/  So, 
if  the  defendant  plead  in  abatement  to  one  count,-  and  in  bar  to 
others,  after  the  four  days  allowed  for  pleading  in  abatement, 
it  seems  that  the  plaintiff  may  sign  judgment.*  But  a  judge's 
summmons  returnable  before  judgment  signed,  though  after  the 
time  for  pleading  has  expired,  operates  as  a  stay  of  proceedings  f 
therefore,  the  plaintiff  in  such  case  cannot  sign  judgment,  without 
first  attending  the  summons';^  And,  in  general,  though  a  plea  be  not 
pleaded  in  due  time,  yet  if  the  other  party  do  not  take  advantage 
of  it  immediately,  the  defendant  may  deliver  his  plea  at  any  time 
before  judgment  is  actually  signed  against  him.** 

In  the  King's  Bench,  when  a  plea  of  iolvk  ad  diem^  which  ought 
to  be  delivered  to  thh  plaintiff's  attorney,  is  entered  in  the  general 
issue  book,'  or  a  plea  is  fled  in  the  office  of  the  clerk  of  the  papers, 
that  ought  to  be  delivered  to  the  plaintifi^s  attorney ,y  the  plaintiff 
may  consider  it  as  a  nullity,  and  sign  judgment;  as  he  may  also,  in 
the  Common  Pleas,  if  the  general  issue  be  not  delivered  inyorm,*  or 
if  a  plea  be  pleaded  by  an  attorney  of  another  court  :*  ^nd  judg- 
ment may  be  signed  in  that  court,  when  a  defendant  files  two  pleas 
at  several  times  on  the  same  day,,  in  order  to  mislead  the  plaintiff 
by  the  second  plea.^  So,  if  several  pleas  be  filed,  to  the  whole  or 
part  of  a  declaration,  without  a  rule  to  plead  several  matters  being 

1  1  Chit.  Rep.  182.  bat  te«  3  Dowl.  ^        J  2  Barn.  &  Aid.  892.  1  Chit.  Rep.  211. 

Ryl.  233,  4.  S.  C.  Id.  226.    But  the  general  Uaoe  may 

»  2  Barn.  &  Aid.  777.  1  Chit.  Rep.  664.  be  filed  with  the  clerk  of  the  jadgmenta. 

S.  C.  Id.  716.    And  see  R.  T.  2  Jae.  I.  R.  T.  16 

"  2  Chit.  Rep.  8.  Car.  II.  R.  M.  2  W.  &.  M.  K.  B.  a«  to  de- 

o  1  Chit.  Rep.  736.  Imp.  C.  P.  6  Ed.  398.  Iwering  pleas,  that  ought  to  be  filed  in  the 

2  Chit.  Rep.  7.  (a.)  but  see  1  Bos.  &  Pul.  office  of  the  clerk  of  the  papers. 

341.  icmb.  contra.  1  Chit.  Rep.  736.  (a.)        *  Cas.  Pr.  C.  P.  126.  Pr.  Reg.  306.  S.  C. 

2  Chit.  Rep.  7.  Barnes,  239.  S.  P.  Gibion  ▼.  Houseman^  E. 

P  JInle,  477.  66  Geo.  HI.  K.  B.  1  Chit.  Rep.  647.  (a,) 
<«  Jlfdey  *475.  483.  *  Barnes,  269.  Pr.  Reg.  307.  S.  C.  Hot  if 

r  1  Domf.  h  East,  277.  689.  the  plaintiff  take  a  plea  out  of  the  office, 

■  Martindalt  v.  Harding^  M.  63  Geo.  III.  and  keep  it,  he  waivei  any  objection  to 
K.  B.  1  Chit.  Rep.  7 16.  m  notit.  the  plea,  on  the  ground  of  its  having  been 

t  1  Chit.  Rep.  93.  ^n/e,  476.  pleaded  by  a  new  attorney,  without  an 

■  1  Domf.  b  East,  16.  4  Durnf.  &  East,    order  to  change  the  attorney,  2  New  Rep. 
196,  6. 6  Durnf.  k.  East,  36.  C.P.  609.  but  see  Barnes,  262.  ttmb.  iotUra. 

*  6  Durnf.  ^  East,  661.  ^  3  Taunt.  386. 
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drawn  up,  or  instructions  given  for  it  to  the  clerk  of  the  mles^  they 
are  considered  in  the  King's  Bench  as  a  nullity,  and  the  plaintiff 
may  sign  judgment  f  though  it  seems  that,  in  the  Commoa  Pleas^ 
the  practice  is  for  the  defendant  to  apply  to  the  court  to  strike  oat 
r*614]  one  of  them  :^  ^And,  in  both  courts,  the  plaintiff  may  siga 
judgment,  if  the  plea,  when  necessary,  be  not  signed  by  a  counsel,* 
or  Serjeant' 

A  judgment  by  default,  we  have  seen,'  is  irregular,  wbeo  the 
defendant,  in  an  action  not  bailable,  has  not  been  served  witb  a 
copy  of  process ;  or  when  there  has  been  no  declaration  regularly 
delivered  or  filed,  and  notice  thereof  given  to  the  defendant^  or 
when  it  is  signed  before  the  defendant's  i^ppearance,  or  wiibovt 
entering  a  rule  to  plead,  or  demanding  a  plea,  when  necessary  ;  or 
before  the  time  for  pleading  is  expired;  or  after  a  plea  has  been 
regularly  delivered  or  filed  .**  And  when  the  plaintiff  declares  abso- 
lutely, before  the  defendant  has  appeared,  he  cannot  sign  judgment, 
after  plea,  for  want  of  his  appearance.^  So,  if  a  defendant  accept 
a  declaration,  and  act  as  if  an  appearance  had  been  entered  for  him, 
the  court  will  not  afterwards  permit  him  to  set  aside  a  jodgmeat, 
on  the  ground  of  his  not  having  appeared.'  And  an  irregular  judg- 
ment cannot  be  set  aside,  after  the  defendant  has  given  a  cognavU^ 
or  attended  and  cross-examined  the  witnesses,  on  the  execution  of  a 
writ  of  inquiry.** 

The  plaintiff  may  ttniwe  a  judgment  by  default;®  or,  if  tmejgfvbr, 
the  defendant  may  move  the  court  to  set  it  aside.  But  the  motion 
for  this  purpose  must  be  made  in  term-time,  or  notice  given  of  it  ia 
vacation,  ^0  days  at  least  before  the  day  appointed  for  ezecudog 
the  inquiry  .P  And,  in  the  Common  Pleas,  it  is  said  there  can  be  no 
motion  to  set  aside  a  judgment  the  last  day  of  term,  unless  it  appear 
th'at  the  defendant  could  not  have  applied  sooner,*!  If  the  jodg- 
tnent  be  regular^  yet  when  the  plaintiff  has  not  lost  a  trial,  the  courts 
on  motion  will  set  it  aside,  upon  an  affidavit  of  merits ;  the  defead- 
ant  undertaking  to  pay  the  oosts,'  to  plead  issuably  instanUr^*  take 
short  notice  of  trial,^  and  give-judgment  of  the  term,  when  neces- 
sary, so  as  to  put  the  plaintiff  in  the  same  situation  as  if  the  judg- 
[^615]  ment  had  not  *been  set  aside:^  And  this  has  been  done, 
under  particular  circumstances,  in  ejectment  as  well  as  in  other 

•  Per  Buller,  J.  ia  Bedford  &  GalJUld^       q  Cas.  Pr.  C.  P.  130.  JhOty  604. 

H.  26  Geo.  Ul.  K.  B.  Ante^  478, 9.  610.  r  i  Salk.  402.  2  Salk.  618.     Barnes,  241. 

d  1  Bos.  fy  Pul.  415.  1  Chit.  Rep.  226.  232. 

«  R.E.  18  Ccar.  II.  K.  B.  and  see  6  Durnf.  •  IntUa/dtTt  it  has  been  said,  means  whli- 

^  East,  496.  2  Chit.  Rep.  319.  in  twentj-four  hoars.     Pryce  t.  fibi^vm, 

'  ^r.  Reg.  282.  3  Bos.  b  Pul.   171.  3  E.  25Qeo.  III.  K.  B.  and  see  1  Taunt.  343. 

Taunt.  386.  2  Moore,  220.  Sed  qutere,  bj  whom  this  account  of  hornn 

r  Ante,  662.  is  to  be  kept ;  and  whether  tiuOinler,  as 

^  4  Taunt.  818.  applied  to  the  subject  matter,  may  not 

<  Id.  645.  more  properly  be  taken  to  mean,  ^  before 

^  Per  Cur.  M.  44  Geo.  III.  K.  B.  the  rising  of  the  court,"  when  the  act  is  to 

1 1  New  Rep.  C.  P.  309.  be  done  in  court ;  or  '<  before  the  shattinf 

B  7  Durnf.  &  East,  206.    JhUe,  243. 609.  of  the  office  on  the  same  night,**  when  the 

•  4 Taunt.  545.  act  is  to  be  done  there.'   6  East,  687.  (hj 
o  T.  23  Car.  I.  K.  B.  Cas.  Pr.  C.  P.  124.  *  Barnes,  242. 1  Chit.  Rep.  226.  232. 

Pr.  Reg.  294.  Barnes,  251.  S.  C.  «  2  Str.  823.  975. 1  Kenyon,  343. 1  Bar. 

»  JliUe^  562.  568.  Per  Cur.  T.  24  Geo.  III.  E.  B. 
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actions.^  But  the  court  of  Common  Pleas  refused  to  set  aside  a 
judgment  and  execution  in  ^ectmefU,  in  order  to  let  in  a  person  to 
defend  ;  though  he  made  an  affidavit,  setting  forth  a  cleur  title,  and 
offered  to  pay  costs  J  So,  where  a  plaintiff  had  obtained  judgment 
and  possession  in  an  undefended  yectmenii  without  collusion,  and  had 
sold  part  of  the  premises,  and  transferred  the  possession,  that  court 
would  not  let  in  the  landlord,  from  whom  his  tenants  bad  concealed 
the  ejectment,  to  appear  and  defend  it,  on  payment  of  costs :'  And 
in  general,  the  courts  will  not  set  aside  a  r^tilar  judgment,  to  give 
the  defendant  advantage  of  a  nicety  in  pleading  ;*  or  to  let  him  in 
to  plead  any  matter  which  does  not  go  to  the  merits  of  the  cause.^ 
So,  where  a  defendant,  having  a  good  legal  defence,  had  refused 
equitable  terms  of  compromise,  the  court  of  Common  Fleas  would 
not  set  aside  the  judgment,  and  permit  him  to  plead.®  But  the 
statute  of  limitations  is  considered  as  a  plea  to  the  merits  t^  And, 
in  the  Common  Pleas,  the  defendant  has  been  allowed  to  plead  bis 
bankruptcy,^  or  infancy/  In  the  King's  Bench,  the  affidavit  of 
merits  must  appear  to  have  been  made  by  the  defendant,  or  his 
attorney  or  agent:'  And  an  affidavit,  that  the  defendant  is  advised 
and  believes  be  has  a  good  defence  to  the  action,  will  not  satisfy 
the  condition  of  a  rule,  which  requires  him  to  swear  to  a  good 
defence  "  on  the  merits."^  In  general,  the  affidavit  is  made  by  the 
defendant's  attorney;'  and,  in  the  Common  Pleas,  if  it  be  made  by 
any  other  person  than  the  defendant,  he  must  swear  either  that  he 
is  the  defendant's  attorney,  or  managing  clerk  to  the  defendant's 
attorney^  On  setting  aside  a  judgment  and  execntion  for  irre-* 
gularit}',  the  court  of  King's  Bench  will  restrain  the  defendant  from 
bringing  an  action  of  trespatM^  unless  a  strong  case  for  damages  be 
shewn.' 

A  judgment  by  default  is  inieHocutary  or  final.  When  the  action 
sonnds  in  damages,  as  in  oJsiin^pnV,  covenant^  trover^  trespasMj  &c. 
*the  judgment  is  only  interlocutory,  "  that  the  plaintiff  ought  [*6 16} 
to  recover  his  damages,"  leaving  the  amount  of  them  to  be  after- 
wards ascertained  :^  And  the  judgment  for  the  plaintiff,  in  these 
actions,  is  also  interlocutory,  oii  demurrer,  or  rnd  iid  record.  In  dd^^ 
the  judgment  is  commonly  ^naZ;^  though,  where  the  damages  are 
considerable,  a  writ  of  inquiry  is  sometimes  necessary  for  assessing 
them.  In  actions  on  the  staiate  2  &;  3  Edw.  VL  for  not  setting  out 
tithes,  there  must  be  a  writ  of  inquiry,  after  judgment  by  default,  to 
ascertain  the  value  of  the  tithes  i^  So,  in  an  action  of  debt  for  foreign 
money,  a  jury  must  find  the  valae  of  the  money  :^  And  it  seems,  that 

>  2  Str.  975. 1  Kenyon,  380.  4  Bur.  1996.    228.  Jinte,  477. 

and  tee  4  Maule  ^  Sel.  300.  7  Tauot.  9. 48.  •  I  Bot.  ^  Pul.  62. 

Ad.  Eject.  2  £d.  228.  ^nte,  644,  6.  t  6  Taunt.  866. 1  Marsh.  391.  S.  C. 

f  3  Taant.  506.  1 1  Chit.  Rep.  97. 

>  4  Taunt.  820.  and  tee  8  Taunt  538.  2  ^l  Dowl.  U  Ryl.  156. 
Moore,  681.  «  Per  Crtr.  H.  37  Geo.  III. K.  B. 

>  2  Str.  1242.  k  3  Taunt.  403. 

^  1  Blac.  Rep.  36.  Stafford  t.  R&wntreej       >  1  Chit.  Rep.  134.  and  fee  id,  238. 
E.  24  Geo.  III.  K.  B.  «  Append.  Chap.  XXIII.  6  82,  &c. 

«  4  Taunt.  866.  •>  Id.  §  68,  be. 

*  2  Durnf.  &  Eatt,300Jtf«Kiefurte  t.  mg-        •  6  Barn.  &  Aid.  886.    1  Dowl.  k  Ryl. 

gini^  H.  22  Geo.  III.  K.  B.  I  Boi.  tt  Pul.  529.  S.  C.  and  fee  1  Chit.  Rep.  627. 
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in  Jid>t  for  use  and  occupation,  a  writ  of  inquiry  is  necessary,  after 
judgment  by  default,  before  signing  final  judgment.^  An  inteHocu^ 
tory  judgment  is  signed  on  four-penny  stamped  paper,  with  the  cleriL 
of  the  judgments  in  the  King's  Bench,  or  prothonotaries  in  the  Com* 
mon  Pleas ;  an  incipitur  being  first  entered  on  a  roll,  of  the  term 
it  is  signed.  Final  judgment  is  signed  on  a  ten  shiHiug  stamped 
paper  ;P  and,  no  rule  for  judgment  being  necessary,  the  plaintiff 
may  in  general  proceed  immediately  to  tax  his  costs,  and  take  oat 
execution. 

Formerly  it  appears,  no  judgments,  either  by  nan  sum  infarmatus 
or  nihil  dicti^  could  have  been  entered  of  record  in  the  Common 
Pleas,  without  the  notice  and  commandmentof  the  judges;  nor  any 
costs  of  suit  given  upon  any  of  the  said  judgments,  before  the  costs 
were  taxed  and  allowed  by  some  of  the  judges  of  this  court  After- 
wards, the  prothonotaries  were  deputed  and  appointed  by  the  court, 
to  take  order  for  the  entering  of  all  such  judgments,  before  they  were 
entered  of  record;  and  a  rule  was  made  for  preventing  abuses,  that 
'^no  clerk  or  attorney  should  enter  of  record  any  of  the  said  judg- 
ments, or  set  down  any  costs  of  suit  thereon,  before  the  said  costs  were 
rated  and  allowed  by  one  of  the  judges  of  this  court,  or  the  pro- 
thonotary  in  whose  office  the  same  should  be  entered  of  record,  and 
warrant  given  by  him,  under  his  hand,  for  the  entering  of  the  said 
judgment:"^  And,  by  a  subsequent  rule,  "the  prothonotaries  shall 
not  sign  any  judgment  by  confession,  either  by  non  sum  infbrmatut 
or  nihU  didt,  unless  the  same  be  brought  to  be  signed  within  twenty 
days  after  the  end  of  Trinity,  Michaelmas,  or  Hilary  term,  and  at  or 
before  the  first  day  of  Trinity  term,  in  every  year ;  unles  the  attoraey 
or  clerk  do  produce  before  them  a  warrant  or  warrants  of  attorney, 
bearing  date  after  the  end  of  such  term,  and  then  the  judgments  on 
[^17]  such  *warrants  so  produced,  may  be  signed  at  or  belbre  the 
essoin  day  of  the  succeeding  term  in  every  year,  and  not  after."' 
But  notwithstanding  this  rule,  judgments  are  now  signed  at  any 
time  in  the  vacation.'  It  is  also  a  role  in  the  Common  Pleas,  that 
*^no  judgment  whatever,  except  final  judgments  upon  posteas  and 
writs  of  inquiry  and  non  presses,  shall  be  signed  by  any  of  the  pro- 
thonotaries of  this  court,  unless  the  stamp  of  the  clerk  of  the  war- 
rants be  first  impressed  on  the  paper  whereon  such  judgment  is  to 
be  signed,  whereby  it  may  appear  that  warrants  of  attorney  are 
duly  filed."'  And  accordingly,  the  practice  in  that  court,  on  sign* 
ing  judgment  by  default,  Cic.  is  to  file  the  warrants  of  attorney  on 
unstamped  parchment,  with  the  clerk  of  the  warrants,  who  marks 
the  judgment  paper,  before  judgment  is  signed  thereon  by  the 
prothonotaries. 

In  the  King's  Bench  by  bill,  or  in  the  Common  Pleas,  judgments 
by  default  are  entered  on  a  roll  of  the  term  of  which  they  are  signed ; 
but,  in  the  King's  Bench  by  original,  they  are  entered  of  the  term  of 

o  6  Barn.  &  Aid.  886.  1  Dowl.  &  Rjl.  '  a  T.  29  Car,  If.  reg,  6.  C.  P. 

629.  S.  C.  and  fee  1  Chit.  Rep.  627.  >  Id.  (a). 

P  66  Geo.  III.  c.  184.  Sched.  Part  11.  §  *  R  M.6  Geo.  IT.  C.P.  andieeR.  H.  14 

lU.  &  15  Car.  ILrtg.  2  R.  H.  2  &8  Joe.  IL  C. 

«  a  £.  11  J§e.  I.  C.  P.  P.  Ante,  *no. 
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tlie  declaration :  And,  'id  the  latter  court,  the  entry  is  the  same, 
whether  the  judgment  be^for  vrant  of  a  ^plea,  or  JTdr  pot  rejoining, 
sur-rebutting,  or  joining  hi  demurrer,  or  for  ^not  returning  the  paper 
book-;  but  in  the  Common  ^leas,- where  the  pleadings  are  supposed 
to  be  entered  of  record  as  they  are  pleaded,  the  judgment  roH  states 
the  previous  proceedings,  and  tlie  particular  default  upon  which  the 
judgment  is  given.  In  the  King's  Bench  the  entries  are  made  by 
the  plaintiff's  attorney;. in  the  Common*  Pleas,  by  the  clerk  of 
the  judgments,  wHh  whom  tl>e  writ  of  inquiry  is.  left  for  that  pur- 
pose;*' and  there  is  no  necessity,  in  that  court,  for  a  subsequent 
continuance -^betwisen  the  parties,  after  judgment  by  default,  and  a 
writ  of  inquiry  inwarded  :*  bui^  in  the  Kiog'^  Bench  it  is  said  to  be 
otherwise^  "  . 

After  tn/erfaeuitory  judgment,  the  amount  of  the  damages  sustained 
by  the  plaintiff  is  ascertained^  either  by  reference  to  the  master  in  the 
King's  Bench,  or  protbonotaries  in  the  Common  Pleas,  or  by  writ  of 
inquiry.  In  general,  a  writ  of  inquiry  is  awarded :  but  this  b  a  mere 
inquest  of  office,  to  inform  the  cOnsicience  of  the  court;  who,  if  they 
please,  may  themselves  assess  the  damages,  with  the  assent  of  th» 
plaintiff,^  or  dhrect  them  to  be  assessed  by  the  proper  officer :  And  it 
*is  accordingly  the  practice;  in  actions  upon  bills  of  exchange  [*618] 
and  promissory  notes,  instead  of  executing  a  writ  of  inquiry,  to  apply 
to  the  court  "in  term-timey*4)r  to  a  judge  in  vacation,*  on  an  affidavit^ 
of  the  nature  of  the  action,  &»:.  for  a  rule  or  summons  to  shew  cause, . 
why  it  should,  not  be  referred  to  the  master  in  the  King's  Bench  or 
protbonotaries  in  the  Common  Pleas,®  to  see  what  is  due  for.  princi« 
pal  and  interest,  and  to  tax  the  plaintiff  hi^  costs,  and  why  final 
judgment  should  iiot  be  signed  for  that  &um,  without  executing  a 
writ  of  inquiry ;  ;Updn  which  the  court  or  judge  will  make  an  abso- 
lute rule  or  order ,*^  on  an  affidavit  of  service,  unless  good  canse  be 
shewn  to  the  contrary  :^  And  a  similar  rule  or  order  may  be  obtained, 
in  actions  on  covenants  for  the  payment  of  a  sum  certain,'  as^upon 
a  nKortgage,^^  or  for  rent,^  or  arrears  of  ao  annuity/  &ic. ;  or  on  an 
award.^  So,  where  there  was  a  demurrer  to  one  count  on  !&  bill  of 
exchange,'  a  judgment  for  the  plaintiff,  and  a  plea  to  other  counts 
on  which  issue  was  joined,  the  court  of  King's  Bench  referred  it  to 
the  master,  to  see  what  was  due  to  the  plaintiff  on  the  former.^  In  such 

•  R.  T.  13 Geo.  IT.  C.  F..  «  1  H.BIiic.  541. 

>  11  Co,  6.  6.  Yelv.  97.  1  Rol.  Abe.  486.        ^  Append.  Chap.  JOLlll.  §  31.    1  Chit. 

y  2  Saund.  107.  (2.)  2  WUs.  372.  374.  3  Rep.  469.  (b). 
Wilt.  61,2.  Doug.  316.  (yaiwnv.PretUm,        •  4  Durnf.  &' East,  276.  ena  see  1  H. 

E.  26  Geo.  111.  C.  P.   1  H.  Blac.  26^.  529.  Blac.  252.  529. 541.  2  Bos.  &  Pul.  55.  And 

642.  4  Durnf.  &  Cast,  275.  7  Durof.  h  for  the  form  of  the  judgment  upoo  this 

East,  446,  7.  4  Taunt.  1^,  9.  1  Chit.  Rep.  rule,  see  Append.  Chap.  XXIII.  §  32,  3,  4. 

621.  n.  And  in  confinnation  of  thi^  doc-  ,Cbap.  XXXll.  §  7, 
trine,  it  may  be  observed,  thst  the  courts        '  Doug.  316. 

have  the  power  of  setting  aside  inquisitions        c  8  Durnf.  &  East,  326.  and  see  2  Chit. 

for  small  or  excessive  damages  ;  and  in  Rep.  234,  5.  265.  (a), 
some  cases,  of  increasing  them.  Say,  Dam.        >>  8  Durnf.  &.  East,  410.   6  Taunt.  856. 

173,  &c.  and  see  1  Rol.  Abr.  572.  Com.  S.  C.  bat  see  14  East,  622.  6  Moore',  331. 
Dig.  tit.  Vamagtt,  E.  1, 2.  '2  Chit.  Rep.  32. 

■  Per  Cur,  T.  25  Geo.  111.  K.  B.  *  Fer  Cur,  in  Meggiton  ^ -,  K. 

•  2  Smith  R.  46,  7.  in  noti$,  B. 

!>  Append.  Chap.  XXIII.  §  80.  ^  7  Durnf.  &  East,  478. 
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case,  however,  ft  noHeprosequi mast  be  imtered  on  tbe  other  counts.* 
But  this  entry  need  not  be  made  before  the  reference  to  the  roasters 
It  is  sufficient  if  done  at  any  time  before  final  judgment.*^  In  ibe 
Exchequer,  it  Was  not  formerly  usual  to  r«fer  the  question  of  damages 
to  the  master,  in  actions  upon  bills  of  exchange,  he.  ;^  but  this 
practice  has  since  been  adopted,  and  put  upon  the  same  footiog  as 
in  the  other  courts.? 

Tbe  practice  we  are  now  speaking  of  is  confined  to  cases,  where 
it  appears  on  the  declaration,  that  the  action  ij»  brought  upon  bills  of 
exchange  or  promissory  notes,*!  or  other  actions  wherein  thecuanltcaa 
of  damages  depends  on  figures^  and  may  be  as  wdl  ascertained  by 
the  master  or  proihonotarie&l  as  before  a  jury :  And  therefore,  where 
the  defendant  had  sufiered  judgment  by  default,  in  an  aclioo  of 
[*619]  atsumprit  on  a  forergn  judgment,  the  court  of  King's  Beocli 
refused  to  make  the  rule  absolute,  fpr  a  reference  to-  the  master ; 
saying,  this  was  an  attempt  to  cak*ry  -the  rule  further  than  had  yel 
been  done;  and  as  there  was  no  instance  of  the  kind,  they  would  not 
make  a  precedent  for  it/  In  a  subsequent  case,*  the  court  feibsed 
to  make  the  rule  absolute,  in  an  action  opon  a  bill  of  ^exchange  for 
foreign  money ;  the  value  of  which  is  uncertain,  and  can  only  be 
ascertained  by  a  jury:*  and,  in  another  case,'^tbey  would  not  direct 
the  master  to  allow  re^eachangt^  in  ai^  action  Upon  a  bill  of  exchange 
drawn  in  Scotland^  upon  and  accepted  by.  the  defendant  in  Eftg^ 
land.  It  should  also  be  observed,  thai  such  a  rule  cannot  be  bad 
in  atsumptit  for  a  sum  certain,  due  upon  an  agreement^  or  in  an 
action  upon  a  bottomree  bond/  or  to  ascertain  tine  daoiages  sos* 
tained  by  the  plaintifi*,  in  an  action  of  debt  on  a  judgment  recoroied 
on  a  bill  of  exchange  :*  And  in  covenant  on  a  deed,  whereby  the 
plaintifis  covenanted  to  indemnify  tbe  Bank  of  England  agaiasi 
advances  ^o  L.  and  B,  on,  bills  to  the  amount  oMOOyOOOl.  and  ikit 
defendant  and  others  agreed  to  sub-indemnify  tbe  plaintifis  to  the 
same  amount,  in  certain  (diquoi  proportions  of  wbic^thedefendaite's 
proportion  was  5000?.,  and  the  plaintifis  alleged  that  they  bad  been 
obliged  to  pay  the  whole  100,000/.  to  the  Bank,  and  flemanded  of 
the  defendant  his  proportion  of  5000Z.,in  which  action  the  plaintifr 
had  judgment  on  demurrer;  the  court  of  King's  Bench  refased  t» 
refer  it  to  the  master,  to  compute  the  principal  and  interest  doe  on 
the  deed,  considering  that  it  was  not  a  mere  question  of  computa- 
tion of  principal  and  interest,  but  that  it  was  open  to  the  defendant^ 
before  the  sherifi\  jury,  to  enter  into  questions  of  collateral  satis- 
faction of  the  plainttfi''s  demand,  from  securities  and  effects  of  L^ 
and  B.  the  principals,  in  thdr  hands.* 

^  2  Smith  R.  46,  7.  in  noiis.  •  5  Dnrnf.  &  Easr,  87. 

•  Per  Cur.  H.  48  Geo.  III.  K.  B.  ^  Cro.  Elis.  636.  Cro.  Jac.  Sia.  1  OuU 

'•  1  Anttr.  249.  Kep;  621.  627. 

P  4  Price,  134.  Chitt j  on  BiUs,  5  Ed.  474.  »  12  East,  420. 

q  8  Dnmf.  &t  Eaat,  648.  *  Fer  Cur.  H.  37  Geo.  III.  K.  B. 

'  4  Durnf.  &  East,  493.  aod  see  1  Maule  i  Palin  v.  ffichoUony  E.  38  Geo.  III.  K^B. 

&  St\.  173. 4  Campb.  880. 1  Stark.  Mi.  Pri.  *  8  Durnf.  U  East,  396. 2  Chit.  Rep.  233L 

219.  S.  C.  by  which  it  appears,  that  the  •  14  Eaat,  622.  aod  tec  2  Barn,  aaii 

plaintiff  is  not  entitled  to  interest  on  a  fo-  Cres.  348. 
'reign  judgment* 
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III  the  King's  Beach,  where  interlocutory  judgmeni  was  Signed, 
and  the  plaintiff  died  On  a  rabseqaent  day  in.  the  term,  the  court 
granted  a  rule  to  compute  principal  and  interest  on  the  bill  on 
which  the  action  was  brought:**  and  a  similar  rule  was  made  abso- 
lute, on  prodqciag  a  copy  vof  the  bill,  verified  by  affidavit  af  the 
plaintiff's  attorney ;  the  original  having  been  stolen  out  of  his 
podket,  and  no  ^tidings  f^'it  obtained.i^  The  plaintiff,  in  P620] 
the  King's  Bench,  mayobtain  a  rule  for  referring  a  bill  of  exchan^re 
to  the  master,  on  the  day  on  which  interlocutory  judgment  is  signed 
for  want  of  a  ptea^^  or  for  not  producing  the  record  f  btit  where  it 
is  signed  upon  demurrer^  it  lias  been  the  practice  not  to  move  for 
such  rule  until  the  following  day  :^  And,  in  that,  court,  the  rule  abso* 
lute  for  coropotiiig  principal  and  interest  on  a  bill  of  exchange, 
miist  be  served  on  the  defendant,  before  final  judgment  can  be 
signed^  iaa  livell  as  the  rule  nM,-*"  and  in  sefving  the  latter  rule, 
where  there  are  two  dedendants,  the  service  should  be  on  both  ;^ 
but  it  is  sufficient  to-serve  a  t^py  of  the  rule,  without  shewing  the 
original>  It  has  also  been. decided,  in  the  King's  Bench,  that  th€ 
plaintiff's  attorney  is  not  bqnhd  to  serve  the  defendant  with  notice 
of  computing  principal  and  interest^  on  a  rule  or  order  of  refer- 
ence,* or  a  copy  of  the  master's  appointment  for  that  purpose,*' 
unless  the  defendan,t  has  obtained  and  served  him  with  a  rule  to  be 
present  at  the  taxation ;'  the  defendant  having  notice  of  the  pro- 
ceedings by  service  of  the  rulentit,  so  as  to  be  present  if  he  pleases* 
But,  in  the  Commoo  Pleas.^  notice  must  be  given  to  the  defendant, 
of  the  prothonotary'«  appointment  to  compete  principal  and  inter- 
est on  a  bill  of  exchange  t"^  The^reason  i%«aid  to  i>e,  that  this  pro- 
ceeding of  a  reference  to  the  prothonotary  is  substituted  for  a  writ 
of  inquiry  ;  aiid  as  it  is  necessary  for  the  plaintiff  to  give  notice  to 
the  defendant  of  the  execution  of  such  writ,  so  he  must  give  him 
notice  of  the  prothonotary'«  appointment  to  compute  principal  and 
interest,  in  order  tiiat  he  may  have  an  opportunity  of  Jbringing 
forward  any  facts  which  may  have  occurred,  to  reduce  the  sum 
which  the  plaintiff  seeks  to  recover.''  And  where  judgment  has 
gone  by  default  on  a  promissory  note,  no  irregularity  previous  to 
the  judgitient  can  be  shewn  as  cause  against  referring  the  note  to 
the  master  or  prothonotary."^    Afkr  an  award  of  a  writ  of  inquiry 

b  1  Mftule  k.  Sel.  229.  Imp.  K,  B.  9  Ed.  496.  7.    The  same  pofnt 

•  3  Maale  &l  Sel.  281.  and  see  2  Chit,    wa^  ruled  by  BajfUyj  J.  i»  H.  66.  Geo.  III. 
Rep.  233.  (a.)  K.  B,  1  Chit.  Rep.  467.  in  notit;  and  sec 

'  8  Maule  &t  Sel.  109.  the  cases  of  CUtrk  r.  Woodf  and  Famer  ▼. 

•  6  Barn.  &  Aid.  752.  1  Dowl.  k  Ryl.     Woody  E.  60  Geo.  UI.  K.  B.  Id.  466,  (a.) 
444.  S.  C.  accord* 

f  3  Maule  &  Sel.   109.  an<<  see  3  Smith  ^  1  Chit.  Rep.  469,  70.  693. 

R.  179.  i  id.  696. 

t  1  Chit.  Rep.  466.  468.  »  4  Taunt  487. 

*>  FUndi  V.  Bignell  and  another,  M.  66  "  id.  ibid. 

Oeo.  III.  K.  B.  1  Chit.  Rep.  466.  (a.)  «  1  Bos.  &  Pol.  369. 2  Chit.  Rep.  119. 

•  Selleri  ▼.  TufUm^  H.  54  Geo.  III.  K.  B. 


t  However  informally  a  breach  of  covenant  may  be  assipaed  in  a  declaration,  yt^^ 
after  judgment  by  default,  the  court  will  pronounce  such  judgment  as  will  meet  th« 
justice  of  the  case,  notwithstanding  the  informality.    8  Ihwl  fy  Ryl  69. 


««0  OF  THE  WRIT  OF  INQUIRY. 

< 

of  damages,  if  final  Judgment  be  given  for  a  certain  sum,  with  die 
plaintiff's  assent,  it  is  no  cause  of  error,  although  the  record  ceouin 
no  entry  of  an  inquisition- eicecuted.^ 

[*62l]  A.  writ  of  inquiry  of  damages  is  a  judicial  writ,  issuing 
out  of  the  Qourt  where  the  action  is.  brought,  and  directed  to  the 
sheriff  of  the  county  jwhere  the  veuue  is  laid  ;^  setting  forth  the  pro- 
ceedings which  have  been  had  ib  the  cause ;  '*  and  that  the  plaintiff 
ought  to  recover  his  damages,  by  occasion  ef  the  premises:  JSol 
because  it  is  unUn^^>^  what  damages  he  hath  sustained  by  occasion 
thereof,  the  sheriff  is  commanded,  thai  by  the  oath  of  twelve  honest 
and  lawful  men  of  bis.  county,- he  diligently  inquire  the  same;  and 
return  the  inquisition  into  cx^uri."'  It  was  formerly  doubted, 
whether  a  writ  of  inquiry  could  be  directed  to  the  sheriff  of  a  Wtldk 
county;'  but.it  is  now  settled  tjiat  it  may/,. 

In  an  action  on  th»  case  upon  two  promises,  there  was  judgmenl 
by  ^efauh  as  to  the  £rst  promise,  apd  ajs  to  the  second,  a  nolle pro^ 
tequi:  A  writ  of  inquiry  was  .tak^^out,  to*  inquire  what  damages 
the  plaintiff  had  sustained,  ^by  eecanon  of  thepremise^  ;  and  apoa 
the  return  of, this,  it  was  mov^  to  amend  the  writ)  and  make  it,  hf 
otzwian  of  ike  not  performing ^of  the  first  promise  i  Apd  upon  the 
authority  of  Baker  against  Camphdl^S  the  writ. was  amended  in  this 
case;  the  record  of  the  judgment  by  default  heiiig  a  wal^rant  to 
amend  by.^  So,  if  the  award  of  the  Writ  of  inquiry  on  the  roll  be 
right,  the  teste  of  the  writ,  if  wrongs  may  beamei^ded  by  it.^ 

The  wrk  of  inquiry  is  engrossed  on  pari^hment,  stamped  with  a 
five  shilling  stamp,'  apd  sighed  by.  the  prothon(>iaries  in  the  Com- 
mon Pleas,  and  afterwards  sealed  ;  >tit,  in  the  King^s  Bench,  it  is 
sealed  only :  And  it  should  be  returnable  on  a  general  return  or  day 
certain,  according  to  the  nature  of  the  proceedings:  if  by  or^gnmo^ 
on  a  general  return  ;  ithybiU^  on  a  day  certain.  But  where,  in 
an  action  by  bill  against  an  attorney,  the  writ  of  inquiry  was 
returnal]^^  on  a  general  return,  it- was  holden.not  to  be  error;  but 
only  a  mis-continuance,  and  cored  by  the  statutes  of  jeofails/ 

When  the  jury,  upon  the  trial  of  an  issue,  omit  to  assess  the 
damages,  the  omission  may  in  som^  cases  be  supplied  by  a  writ  of 
inquiry  :^  As  to  which  it  seems,  that  where  the  matter  omitted  to  be 
inquired  by  the  principal  jury,  is  such  as  goes  to  tlie  very  point  of 
the  issue,  and  upon  which,  if  it  be  found  by  the  jury,  an  attaint  will 
[*622]  lie  *agaiirst  them  by  the.  party,  if  they  have  given  a  false 
verdict,  there  such  matter  cannot  be  supplied  by  a  writ  of  inquiry, 
because  thereby  the  party  may  lose  \{\%  attaint^  which  will  not  Ue 
upon  an  inquest  of  office.*^ 

t'  ■ 

r  4  Taunt.  148.  814. 

'>2Lil.  P.R.721.  r4Eagt,  178.  nod  see  1  Dowl.  bRH. 

'  Append.  Chap.  XXIII.  §  46,  he.  266. 271.  per  Bayley.  S^ 

•  Doug:.  262, 3.  Lord  MantJUld  &,  Bulltr,        ■  Stat.  65  Gto.  111.  c.  184.  Sdud,  Part. 

J.  thought  it  might  be  directed  to  the  she-  II.  §  Ilf. 
rilTof  the  next  Enrtish  county.  »  2  Str.  947.  Say.  Rep.  246. 

«  fVilliamt  v.   mUiams,  T.  26  Geo.  III.        »»  Cheyney't  caae,  10  Co.  118. 
K.  B.  «  £.  4  Ann.  K.  B.  «  Garth.  362.  2  Str.  1062.  3  Brad.  It 

'  1  Str.  684.  and  see  Cas.  Ump.  Hardwr.  'Bing.  298. 
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Thus,  in  detinue,  where  the  jury  omitted  to  -assess  the  value  of 
i^he  goods,  the  court  refused  to  supply  the  omission  by  a  writ  of 
inquiry.*^  And  so,  where  the  Jury  who  try  the  issue  in  replevin 
upon  a  distress  for  rent,  omit  to  inquire  of  {he  rent  in  arrear,  and 
value  of  the  goods  or  cattle  distrained,  pursuant  to  the  statute  17 
Car.  IL  c.  7.  no*  writ  of  inquiry  can  be  a^derwards  awatrded,  to  sup- 
ply the. omission;®  for,  by  the  words  of  the  statute,  these  matters 
are  tp  be  inquired  of  by  the  «dfi||e  jury^who  try  the  issue/  And  in 
lake  manner,  where  no  damages  iire  given  on  trying  the  traverse  of 
the  return  to  a  writ  of  mandamus,  this  omission  cannot  be  supplied 
by  a  writ  of  inquiry^  /So  where,  in  an  action  for  a  lihel,  the 
defendant  pleaded  the  general  i^sue,  t^ndt-tight  special  pleas  of  justi- 
fication; and  the  jury,  at  the  trials  found  a  verdict  for  plaintiff  on 
the  general  ^sue,  and.<u;o.  of  the  special  pleas,  without  assessing^ 
dama^,  and  for  the  defendant  on  the  other  pleas;. and  the  conrt, 
on  motion  to  ^nter  up  judgment  for  the  plaintiff  ^cm  obiiante  vere* 
did^  decided  that  the  latter  pleas  were*  ill,  and  (iwacded  a  writ  of 
inquiry  to  assess  the  damages,  and  final  judgment. was  entered 
thereon,  in  the  Kind's  Bench  */"  vthe  oourt  of  Exchequer  Chamber, 
01^  a  writ  of  error,  reversed  the  judgment  as  to  the  award  of  the 
writ  of  inquiry,  and  final  jadgment  thereon,  and  remitted  the  record 
to  the  court  of  King's  Bench,  with  a  direction  for  that  court  to 
award  a  venire  de  not^o,  to  try  the  general  issue,  and  issue  joined  on 
the  two  special  pleas,  on  which  the  finding  was  for  the  plaintiff; 
holding  the  verdict  on  ibese  issues  to  be  void,  because  no  damages, 
bad  been  assessedt^ 

But  where  the  matter  omitted  ^  be*  inquired  by  the  principal 
jury,  doth  not  go  to  the  point  in' issue,  or  necessary  consequence 
therepf,  but  is  merely  collateral,  as  the  feilr  usual  inquiries  on  a 
jjrtiore  impedit^  there  such  matter  may  be  supplied  by  a  writ  of 
inquiry,,  without  any  damage  to  the  party ;  becaus)e  if  the  same  had 
been  inquired  of  by  the  principal  jury,  it  would  have  been,  as  to 
those  *particttlars,  no  more  than  ati  jnqnest  of  office,  upon  [*623] 
which  an  attaint  will  not  lie.^ 

3o,  where  the  parties  being  at  issue  in  Assumpsit,  a  demurrer  was 
joined  upon  the  evidence,  and  the  jury  discharged,  without  assess- 
ing the  damages ;  and  afterward^  judgment  was  given  for  the  plain- 
tifi^  and  a  writ  of  inquiry  of  damages  awarded;  the  court  held,  that 
though  the  same  jury  might  have  assessed  the  da^iages  conditionally, 
yet  it  may  as  well  be  dope  by  9  writ  of  inquiry  of  damages,  when 
the  demurrer  is  determined ;  and  the  most  usual  course  is,  when 
there  is  a  demurrer  upon  evidence,  to  discharge  the  jury  without 
further  inquiry." 

^  CheyMy't  case,  10  Co.  119.  6.  1  Sid.  '  1  Salk.  205,  6.  Cas.  Umip.  Htfdw.  141. 

246.  TJUjrm.  124. 1  Keb.  882.  1  3alk.206.  296.                              t  2  Str.  1062. 

1  Selw.  M.  Pn.  696.  h  8  Barn,  h  Aid.  702. 
•  1  Sid.  880.  T.  Raym.  170.  1  Vant.  40.  <  8  Brod.  &  Biag.  297. 

2  Keb.  409.  1  Lev.  266.  2  Str.  1062.  Cai.        k  Chetffuy't  case,  10  Co.  118. 
temp.  Hardw.  296.  S.  C.  2  Bike.  Bep.  768.        i  Cartb.  862. 

Gilb.  Dist.  166.  "  Cro.  Car.  148. 
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So,  in  trespaas  or  refimn  agBinst  overseen  of  the  poor,  actbg* 
tArtiUt  officUf  if  the  plaintiff  be  nonsuit,^  or  have  a  verdict  agatmt 
him,®  and  the  jury  are  dischargedr.^^H^oat  inquiring  of  the  treUe 
damages,  pursuant  to  the  statute  43  E]iz.  c.  3.  ^  19.  the  defect  may 
be  supplied  by  a  writ  of  inquiry ;  because  such  inquiry  is  no  more 
than  an  inquest  of  office.  In  such  case^  as  a  ground  for  awarding 
a  writ  of  inquiry,  it  is  necessary  to  'Cnter  a  sug^stion  upon  the  roil, 
that  the  defendants  were  overseers  of  the  poor ;  and  that  the  action 
was  brought  against  them,  for  something  done  by  vistae  of  ibeir 
office.^  And  a  writ  of  inquiry  may  b^  sued  out,  after  a  writ  of 
second  deliverance,  on  a  judgment  of  nonsuft  in  repletin,  for  want 
of  a  declaration,  in  the  Common  PieaS..^ 

The  writ  of  inquiry  in  ordinary  cases  may  be  execQted,  on  doe 
jiotice,  before  the  sheriff  or  bis  depu^  f  or  by  leave  of  the  comt, 
under  special  circumstances,  before  the  chief  justice*  or  a  judge  of 
assise,  as  an  assistant  to  the  sheriffs^  And  where  the  writ  of  ioqairy 
is  executed  before  the  chief  justice,  or^a  judge  of  assiie,  it  Is  usaal 
to  move  fpr  the  sheriff  to  returu^  a  good  jnry.  The  motion  for  tUa 
purpose  is  a  motion  of  course  in  the  King's  Bench,  requiring  oaly 
counsel's  signature :  In  the4Dommon  Pleas,  it  iiB  made  in  coort,  and 
the  rule  is  absolute  in  the  first,  insfaoce.^  But  an  iaqoisitioii  laken 
before  two  under-sberifis  extraordinary,  was  set  aside  by  the  court 

E^624]  of  Common  "^leas ;  for  the  high  sfaieriff  can  appoint  no  mofe 
an  one  under-sheriff  eKtraordinary,  to  take  an  inquest*' 
The  notipe  of  inquiry  should  be  in  writii^  ;i^  and  if  the  defendant 
have  appeared,  and  his  attorney  be  known,  it  should  be  delivered  to 
such  attorney  :^  But  if  the.  defendant  have  not  appeared,*  or  his 
attorney  be  uhknown^^  the  notice  should  be  delivered  to  the  de- 
fendant himself^  or  left  at  his  last  place  of  abode:  And,  in  a  jmot 
Action,  the  notice  of  inquiry  ought  to  be  given  to  both  defendants.* 
In  country  causes,  if  an  agent  be:  employed,  notice  of  inquiry,  in 
the  King's  Beiich,  should  be  delivered  to  the  agent  in  town,  who 
issues  the  subpmnoi^  and  not  to  the  attorney  in  the  country^  bat« 
iq  the  Common  Pleas,  it  seems  that  it  may  be  given  either  to  the 
attorney  in  the  country,  or  to  the  agent  in  town.®    If  the  venae  be 

.' 

»  1  Rod.  R«ps272.  2  Rol.  Rep.  112.  5  «  2  Will.  378.  and  see  Baroei,  4ia.  Pr. 

Mod.  76,  7.  118.  Cartl^.  362.  1  Stflk.  206.  Reg.  461.  S.  C. 

Skin.  695.  Comb.  344.  S.  C  7  R.  M.  4  Ann.  (c.)  K.  B.  Cas.  Pr.  C. 

«  Cm.  temp.  Hardw.  138:  2  €rr.  1021,  P.  d. 

S.  C.  Sajr.  Rep,  214.  3  Wils.  442.  2  B\^c  >  Say.  Rep.  133.  K.  B.  Cas.  Pr.  C.  P.eS. 

Rep.  921.  S.  C.           '  ^  Pr.  Reg.  276.  396.  442.  S.  C.  Banes,  300. 

P  Cas.  temp.  Hardw.  138.  Say.  Rep.  214.  "306.  S.  P. 

4  2  WiU.  116.  *  a  T.   1  Geo.  II.  K.  B.  R.  M.  1  Geo. 

'  Id.  379.    And  the  deputation  for  this  H.  C.  P. 

purpose  must  be  stamped  with  a  ten  shiU  ^  Sajr.  Rep.  133.  K.  B.  Cas.  Pr.  C.  P.  A2L 

ling  stamp,  by  the  statute  65  Geo.  III.  c.  Pr.  Reg.  276.  896.442.  S.  C.  Pr.  Ree.  1S6L 

184.  Sched.  Part  II.  §  III.  S.  P. 

•  12  Mod.  619.  1  Str.  612.  2  Str.  863.  «  Pr.  Reg.  448. 

Barnes,  135,  6.  238.  2  Wils.  378.  j9ru  ▼.  ^  3  East,  668.    In  a  former  case  it  ha4 

XKdkte,  H.  43  Geo.  III.  K.  B.    And  for  the  been  ruled,  agreeably  to  the  practice  of  fhe 

form  of  the  rule,  and  affidaTit  of  serrice,  Common  Pleas,U)at  the  notice  of  inq^arf 

see  Append.  Chap.  XXIII.  §  64,  6.  might  be  given  either  to  the  attoniay  m 

'  12  Mod.  610.  Barnes,  186.  the  country,  or  to  the  agent  in  towBu   BcB 

"  JirUe,  491. 498.  v.  !ZVevci«,  M.  23  Geo.  lU.  K.  B. 

•  Baniei|806. 
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laid  in  London  or  JHfABefeop,  aind  the  defendatit  Jive  within  fortj 
eotnpuiedF  viles  from  London;  there  must  in  general  be  eight  days 
notice  of  inqoiry,  exduiive  p(  the  dny  it  is  given,^^  and  incbuioe  of 
that  on  which  the  inquiry  itf  executed  ;V  which  notice  is  also  su^ient 
in  country  caases  :^  for  the  statute  14  Geo.  II.  c.  17.  ^  4.  which  re- 
quires ten  days  notice  of  triftl  at  the  assises*  does  not  extend  to 
notices  of  inquiry.  But  wber^  the-venOe  is  laid  in  London  or  Mid^ 
dles^t  and  the  defendant  li^^  above  forUf  computed  miles  from 
London,  there  must  hefourteeli  days  notice  of  inquiry  :^  And  Sunday 
is  to  be  accounted  a  day  in  tlieiBe  notices^  unless  it  be  the  day  on 
which  the  noti<;e  is  given.^  in  the  Eicheqiier  it. is  a  rule,' that 
**  ei^At  disys  notice  shall  be-given  of  *tbe  execution  of  writs  of  inquiry, 
in  ail  cases,  except  where  the' venue  is  laid  in  London  or  Middlesex^ 
and  the  defendants  reside  above  Jbrig  miles  distant  therefrom ;  and 
that  where  the  venue  is,  laid  in  London  or  Middlesex,  and  the  de- 
fendants reside  above  forty  mil^  distant  thereQrom,  Jfourteen  days 
notice  of  the  execntion  of  writs-  Qf  inquiry  shall  be  given :'"  which 
notices  are  required  to  be  entered  >by  *the  attomies  dr  side  [*62&] 
clerks  of  the-  offii;e  of  pleas,  in  the  book  of-  orders  kept  in  such 
office,  and  a  written  Dotice  of  sucb  entries  left  at  the  seat  in  the  said 
office,  of  the  attorney  or  clerk  in  court  coniceroed  for  the  defendant, 
or  at  his  chambers  or  plate  of  residence.' 

The  object  of  the  statute,  §»  requiring  ^rfeen.days  notice  to  be 
given  to  defendants  residipg  above  foviy  raiks  from  town,  was  to 
secure  to  them  the  foUbeaefift  of  the  notice  for  e^Ardayft,  part  of 
which  time  would  necessarily  be  consumed  in  its  reaching  them  ia 
the  country,  lind  iir  giving  them  time  to  communicate  upon  it  with 
their  agents  in  town ;  and  therefore  a  defendant,  who  wa^  residing 
at  an  hotel  in  town,  from  the  time  of  his  arrest  till  be  was  served  with 
notice  of  executing  the  writof  inquiry,  was  holdeo  not  to  be  entitled 
to  more  than  eight  days  notice  in  a  town  cause,  though  his  general 
residence  was  above  forty  miles  from  town.*^  So,  where  the  defeod<» 
ant  was  residing  in  London,  before  and  at  the  comrnencegient  of  the 
action,  eighi  days  notice  of  executing  a  writ  of  inquiry  was  deemed 
sufficient,  though  the  defendant  had  in  the  intermediate  time  per- 
manently removed  above  forty  miles  from  London,  inasmpch  as  he 
had  not  given  the  plaintiff  previous  notice  of  such  removal.''  But  a 
defendant  who  is  master  of  a  vessel  belonging  to  a  port  above  forty 
miles  from  London,  and  who/hat  no  regular  residence  on  shore,  is 
entitled  to  yaar^een  days  notice  of  executing  a  writ  of  inqoiry.®  lo 
replevin,  after  judgment  given  on  a  demurrer  for  the  avowant,  ^eea 
days  notice  of  executing  the  writ  of  inquiry  must  be  given  to  the 
plaintiff,  in  like  manner  as  where  he  is  nonsuited  before  issue 
joined,  on  the  statute  17  Car,  II.  c.  7.'    jSAor^  notice  of  inquiry  is 

'  2  Str.  964.  1216.  i  B.  H.  89  Geo.  III.  in  Scae.    Man.  Ex. 

c  Sty.  P.  R.  tic.  JVb/Mei  421.  6  Mod.  146.  Append.  224.  8  Price,  503,  4. 

R.  M.  4  Ann.  (e.)  8  Mod.  21.  K.  B.  R.  M.  "7  East,  624. 

1664.  §  21.  C.  P.  >  12  East,  427. 

t>  R.  M.  1664.  §  21.  C.  P.  "6  Taunt.  460.  2  Manh.  161.  S.  C. 

t  R.  M.  4  Ann.  (c.)  K.  B.  R.  M.  1664.  §  fO  Taont.  67.  1  Manh.  444.  S.  C.  Ap. 

21.  C.  P.  pend.  Chap.  XLV.  §  62. 

k  R.  M.  4  Ann.  (e.)  K.  B.  8  Mod.  21. 
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tw)  diiys  at  least:'  And  #liere  a  lerm's  notice  of  trial  is  reqimd 
there  must,  at  the  same  distance  of  tkaei  be  the  like  aotke  ef 
inquiry :'  which  notice  may  it  seems  b^  givea^  m  the  King's  Ben^ 
before  the  first  day  in  fiiil  term  f  bjutjtf  theCoaunoo  Pleas,  it  most 
be  given  before  the  essoin  day  of  thf  fiAb,  or  ether  subsequent  term;* 
andy  in  the  former  cooiH,  it  may  be  given  at  once,  witboat  aoy 
previous  notlee  of  a  general  iotenti<m  to  procead  in  the  canse.^ 

In  the  Eiog^s  Beocb,  When  the  plaintifi^  upon  any  pJeading  of 
the  defendant,  tendei^s  an  issue,  and  |he  paper  book  ic  made  up  nod 
[*626]  delivered  with  notice  of  trial,  and  the  defendant  strikes  oat 
the  nmUiier^  and  returns  the  book  with  a  demurrer,  if  Judgment  be 
given  thereon  for  the  plaintiff,  and  »  writ  of  inquiry,  be  necessary  to 
ascertain  the  damages,  the  defendant's  attorney  shall  be  obliged  to 
accept  notice  of  executing  the  writ  of  inquiry,  from^  the  time  o( 
giving  the  notice  of- trial  ;7  but  the  plaintiff  in  such  case  ought  to 

g'ive  notice  of  the  liour  and  place  of  exepoting  the  ioqoify.*   lathe 
ommon  Pleas  it  is  a  rule,  that  ''in  every  cause  #bere  the  plaintiff 
condudes  to  the  country,  and  gives  notice  of  trial  upon  the  back  of 
bis  pleading,  if  the  defendant  do  not  join  issue  thereon  before  the 
rule  is  out,  the  defendant's  attorney  shaH,  after  judgpfient  obtained, 
be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry,  from  the 
time  that  notice  of  trial  was  so  given  on  the  ba6k  of  -such .  plead- 
ibg  :'**  And  it  is  al$o  a  rule  in  that  cpiirtj  that  ''  where  the  defend- 
ant demurs  to  the  plaintiff's  declaration,  the  defendant's  attoraey 
shall  be  obliged  to  accept  notice  of  executing  the  writ  of  inquiry, 
on  the  back  of  the  joinder  indemurre^  j^'  "  An4  where  the  defendant 
^pleads  such  a  dilafory  p^lea  as  the  plaintiff  is  obliged  to  demur  to, 
his  attorney  shall  accept  notice  of  executing  the  writ  of  inquiry^ 
on  the  back  of  the  demurrer  :"^  So,  iipoq  an  issue  of  wdtid  record j 
notice  of  executing  a  writ  of  iitquiry  may  be  given,  in -the  Com- 
mon Pleas,  upon  the  issue  book,  as  well  as  upon  a  joinder  in  de- 
murrer.*  In  like  manner,  it  is  a  rule  in  the  Exchequer,'  that  "in  all 
cases  where  the  plaintiff  concludes  lo  the  country,  the  plainliff^a 
attorney  or  clerk  in  court  may  give  notice  of  trial,  at  the  time  of 
delivering  his  replication  or  othersubseqoent  pleading,  in  case  issue 
shall  be  JoiUed  thereon,  or  of  executing  a  writ  of  inquiry  in  default 
of  joining  issue ;  which  shall  be  deemed  good  notice  of  trial,  from  the 
time  of  the  delivery  of  tfuch  replication,  or  other  subsequent  plead- 
ing, in  case  issue  shaH^be  joined^  and  if  the  defendant  do  not  join 
issue  on  such  replication,  or  other  subsequent  pleading,  and  the 
plaintiff  sign  judgment  for  Want  thereof,  the  defendant's  attorney  or 
clerk  in  court  shall  take  notice  of  executing  a  writ  of  inquiry,  firom 
the  time  that  notice  thereof  was  given  i^s  aforesaid^  And  that  in  all 
cases  where  the  defendant  demurs  to  the  plaintiff's  declaration,  repli- 
cation, or  other  subsequent  pleading,  the  defendant's  attorney  or 

r  Barnes,  dOl.  Pr.  Reg.  390.  S.  C.  3  Smith  R.  tOl.  S.  C. 

•  2  Str.  1100.  Pr.  Reg.  444.  R.  E.  13        J  R  fl.  8  Geo.  I.  K.  B.  i  /^  fc) 
Geo.  U.  C.  P.  R.  T.  26  &.  27  Geo.  11.  §  6.        *  R.  H.  6  Geo.  I.  C.  P. 

in  8eac,  Man.  Ex.  Append.  211, 12.  ^  R.  T.  10  Geo.  K  C.  P. 

« Imp.  K.  B.  473.  «  Pr.  Reg.  443. 

•  R.  £.  13  Geo.  II.  C.  P.  ^  R.  T.  26  &  27  Geo.  II.  &  4.  tn 
>  SmiUi  ▼.  PmU,  M.  46  Geo.  III.  K.  B.  Man.  Ex.  Append.  211. 
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clerk  in  conrt  shall  be  obliged  to  accept  notice  of  executing  a  writ 
of  inquiry,  on  the  back  of  the  joinder  in  demurrer;  and  in  case  the 
defendant  pleads  a  dilatory  plea,  ta  which  the  plaintiff  is  obliged  to 
*demur,  the  defendant's  attorney  or  clerk  in  court  shall  be  [*627}. 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry,  on  the  back 
of  such  demurrer." 

When  the  inquiry  is  to  be  executed  before  the  chief  justice,  or  a 
judge  of  assize,  the  notice  should  be  given  for  the  sittings  or  assizes 
generally  f  but  otherwise  the  notice  should  express  the  particular 
time  and  place  of  executing  it.'  A  writ  of  inquiry  may  be  executed 
at  any  time  before,  or  on  the  day  it  is  returnable  ^^  but  not  on  a 
Sunday^  and  where  the  notice  was  to  execute  it  by  ten  o'clock,  the 
court  set  it  aside  for  uncertainty.^  So,  in  the  Common  Pleas, 
notice  of  executing  a  writ  of  inquiry  between  the  hours  of  ten  or 
eleven  and  two  o'clock,  has  been  deemed  insufficient  ;^  but  notice  of 
executing  an  inquiry  at  eleven  o'clock  is  good,  if  executed  before 
twelve  :^  And,  in  that  court,  where  notice  was  given  of  executing  a 
writ  of  inquiry  on  Tuesday  the  fourteenth  day  of  January  instant, 
when  the  fourteenth  of  January  fell  on  a  Thunday^  the  court  refused 
to  set  aside  the  execution  of  the  writ  of  inquiry  on  that  ground, 
^rejecting  the  word  Tuesday  as  surplusage.'^  So,  where  notice  of 
executing  a  writ  of  inquiry  was  given  for  Wednesday  the  eleventh  of 
June  instant,  when  Wednesday  fell  on  the  tenth  of  Jtine,  on  which 
day  the  writ  of  inquiry  was  executed,  the  court  refused  to  set  it 
aside,  the  defendant  not  swearing  that  he  was  thereby  misled." 
The  usual  way  is  to  give  notice  that  the  inquiry  will  be  executed 
between  two  certain  hours,®  as  between  ten  and  twelve  o'clock  in  the 
forenoon^  or  between  four  and  six  in  the  afternoon  of  a  particular 
day,  on  or  before  the  return  of  the  writ.  On  a  notice  of  inquiry  so 
given  however,  the  party  is  not  tied  down  to  the  precise  time  fixed 
by  the  notice ;  for  the  sheriff  may  have  prior  business,  which  may 
last  beyond  it :  Therefore,  where  notice  was  given  of  executing  an 
inquiry,  between  ten  and  twelve  o'clock,  and  the  irregularity  com- 
plained of  was,  that  the  defendant  and  his  witnesses  attended  till 
twelve,  and  after  the  hour  was  elapsed,  and  they  were  gone,  the 
writ  was  executed ;  the  court  of  King's  Bench  refused  to  set  aside 
the  inquisition,  conceiving  it  was  clearly  a  trick  of  the  defendant's 
attorney,  to  leave  the  place  immediately  after  the  hour  was  passed.' 

*With  regard  to  ihe  place  of  executing  an  inquiry,  it  mast  [*628] 
be  executed  within  the  county  where  the  action  is  laid.  In  I^mdon^ 
inquiries  are  executed  at  the  secondaries  office.  No.  28,  in  Coleman 
street ;  in  Middlesex^  at  the  sheriff's  office,  in  Red  Lion  square ;  and 
in  other  counties,  at  a  certain  place  appointed  for  that  purpose : 

•  Barnei,  186,  6.  Append.  Chap.  XXIII.  ^  Barnef ,  296, 7.  Pr.  "Reg.  445.  S.  C. 

§  69.  1  BaniM,  302.  Pr.  Reg.  446.  S.  C. 

f  Say.  Rep.  181.  K.  B.  Barnes,  297.  299,  "  8  Boi.  k  Pul.  1. 

800,  301.  Pr.  Reg.  446,  7.  S.  C.  and  lee  >  1  Cbir.  Rep.  11.  but  lee  tf.  615. 

Append.  Chap.  XXIII.  §  66,  7,  8.  •  Say.  Rep.  181.  Barnes,  296.  Pr.  Reg. 

c  2  Ld.  Raym.  1449.  446.  8^C. 

k  1  Str.  887.  P  Dong.  ]98. 

i2Str.  1142. 
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and  the  notice  shoald  be  given  accordingly.  Any  irregalarily, 
however,  in  the  notice  of  inquiry,  or  in  the  time  and  place  of  exe- 
cuting it,  is  cnred  by  the  appearance  of  the  defendant  or  his  attor- 
ney, and  making  a  defence  on  the  execution  of  the  writ.^ 

Notice  of  inquiry  may  be  caniinuedj^  or  countermanded^*  in  like 
manner  as  notice  of  trial :  but,  in  the  King's  Bench,  the  continuaoce 
or  countermand  of  notice  of  inquiry  roust  be  delivered  to  the  agent 
in  town,  and  not  to  the  attorney  in  the  country/    A  notice  of  in- 
quiry can  be  continued  but  once  ;^  and  the  notice  of  continoaoce 
ihould  be  served  two  days  previous  to  the  time  appointed  for  exe- 
cuting the  inquiry :'  but  if  notice  of  a  writ  of  inquiry,  to  be  executed 
at  a  particular  hour  and  place,  be  continued,  the  notice  of  con- 
tinuance need  not  express   any  hour  or  place.^    The   notice  of 
countermand  ought  to  be  in  writing  f  and   may  in  this  coort  be 
given  to  the  attorney  in  the  country,  as  well  as  the  agent  in  town  :* 
And  it  seems,  that  where  eight  days  notice  is  sufficient  for  execotingf 
an  inquiry,  two  days  notice  of  countermand  will  serve  ;  but  if^^Mcr- 
teen  days  notice  of  inquiry  be  requisite,  then  there  must  be  six  da]^ 
notice  of  countermand  .^ 

In  London  and  Middlesex^  the  writ  must  be  left  at  the  sherifPs 
office,  the  day  before  the  time  appointed  for  its  execution  :*"  And  if 
efther  party  propose  to  attend  by  counsel,  he  should  give  notice 
thereof  to  his  adversary,"*  or  he  will  not  be  allowed  for  it  in  costs. 
And  if  such  notice  be  not  given,  the  sheriff,  if  required,  will  post- 
pone the  execution  of  the  inquiry,  till  the  other  party  has  an  oppor- 
tunity of  attending  by  counsel.*^  Previous  to  the  execntion  of  the 
inquiry,  witnesses  may  be  suhp<znaed  on  either  side  f  and  the  execa- 
[*629J  tion  of  it  may  be  adjourned  by  the  sheriff,  after  it  is  ealered 
upon.s  If  the  plaintiff  do  not  proceed  to  execute  the  inqoiiy  accord- 
ing to  noticci  or  countermand  in  time,  the  defendant,  on  an  affidavit 
of  attendance  and  necessary  expenses,  shall  have  his  costs,  to  be 


a  side-bar  or  treasury  rule. 

Letting  judgment  go  by  default  is  an  admission  of  the  cause  of 
action :  And  therefore,  where  the  action  is  founded  on  a  contract, 
the  defendant  cannot  give  in  evidence  that  it  was  fraudulent.^  So,  in 
an  action  on  a  promissory  note  or  bill  of  exchange,  the  note  or  biU 

4  Barnes,  233.  309.  413.  Pr.  B^g.  451.  «  5  Price,  641. 

S*  C.  '  For  the  process  of  wbpiBna  od  a  wiit 

^  Append.  Chap.  XXIII.  §  60.  of  inquiry,  and  die  subpttna  ticket,  aee 

*  U,  §  61.  Append.  Chap.  XXIII.  §  63, 4, 6. 

<  Imp.  K.  B.  486.  s  2  Str.  853.  1259. 

«  Barnes,  297.  2  Chit.  Rep.  220.  »»  1  Str.  317.  2  Str.  728.  R.  H.  8  GeoL  1. 

«  W- 1^.  (a,)  K.  B.  R.  T.  13  Geo.  U.  C.  P.  Prerifooi 

7  1  Bos.  4r  Pul.  363.  to  which  latter  rule,  it  appears  that  coatt 

>  R.  M.  4  Ann.  (c.)  K.  B.  Cas.  Pr.  C.  P.  3.  were  not  allowed  in  the  Common  Plests,  §bf 

»  Cas.  Pr.  C.  P.  48,  9.  120.  Pr.  Reg.  not  ezecotinr  a  writ  of  inquiry  accordK 

893.  Barnes,  298.  3.  C.  to  notice.   Cas.  Pr.  C.  P.  86.  Pr.  Reg.  ' 

b  Imp.  C.  P.  460.  S.  C. 

«  R.  H.  23  Geo.  III.  K.  B.  &  C.  P  « 1  Str.  612. 
'  Append.  Chap.  XXIII.  §  62. 


OF  THE  WRIT  OF  INQUIRY.  629 

need  not  be  proved,  though  it  must  be  produced  before  a  jury,  in 
order  to  see  whether  any  money  appears  to  have  been  paid  upon  it.^ 
So,  where  an  action  was  brought  on  a  policy  of  assurance  on  a. 
foreign  ship,  wherein  there  was  a  stipulation,  that  the  policy  should 
be  deemed  sufficient  proof  of  intejest^  the  plaintiff,  on  the  writ  of 
inquiry,  was  only  bound  to  prove  the  defendant's  subscription  to  the 
policy,  without  giving  any  evidence  of  interest.^  And  suffering  judg- 
ment by  default,  in  an  action  for  use  and  occupation,  amounts  to  an 
admission  that  the  defendant  occupied  a  house  under  the  plaintiff, 
who  need  not  shew  that  it  was  his  own  house;  and  if  the  defendant 
insist  that  he  did  not  occupy  the  particular  house  to  which  the  evi- 
dence has  been  directed,  but  some  other,  he  must  prove  the  fact^f 
On  the  execution  of  a  writ  of  inquiry,  though  it  has  not  been  usaa)| 
a  sheriff's  jury  ought  to  give  interest,  in  cases  where  the  courts  at 
Westminster  would  allow  it.*'  And  although  the  jury,  on  the  execu- 
tion of  a  writ  of  inquiry,  cannot  give  interest  in  an  action  for  work 
and  labour,  yet  where  they  have  deducted  ten  per  cent,  on  the  whole 
amount  of  the  plaintiff's  demand,  in  conformity  with  an  agreement 
between  the  parties,  that  such  deduction  should  be  made  for  ready 
money,  they  may  re-allow  the  plaintiff  a  proportional  part  of  that 
deduction,  on  the  balance  found  to  be  due  to  him,  and  which  had 
remained  for  a  considerable  time  unpaid.^ 

*0n  the  return  day  of  the  inquiry,  the  plaintiff,  in  the  King's  [*630] 
Bench,  should  give  a  rule  for  judgment,?  with  the  clerk  of  the  rules; 
which  expires  in  four  days  i^i  And,  on  the  expiration  of  such  rule,^  the 
sheriff,  being  called  upon  for  his  return,  will  deliver  it,  with  the 
inquisition,'^  to  the  plaintiff's  attorney ;  who  gets  the  inquisition 
stamped,  with  a  ten  shilling  stamp,'  and  taxes  his  costs  thereon  with 
the  master.  In  the  Common  Pleas,  there  is  no  rule  for  judgment 
given  on  the  return  of  the  inquiry,  but  the  plaintiff's  attorney  waits 
four  days  after  the  return  day,  inclusive  of  both  days;  after  which, 
the  inquisition  being  previously  obtained  from  the  sheriff,  and 
stamped  with  a  ten  shilling  stamp,^  the  prothonotaries  will  tax  the 
costs  thereon:*'  And  in  that  court,  ^<  when  final  judgment  is  signed 
upon  an  inquisition  on  a  writ  of  inquiry,  the  inquisition  must  imme- 

k  2  Str.  11^.  Barnea,  233,  4.  3  Wils.        p  Append.  Cbap.  XXIII.  §  67. 
156.    2  Blac.  Rep.  748.  S.  C.    Doug.  316.        1 1  balk.  399. 
Millcs  V.  Ly?i«,  H.  25  Geo.  III.  K.  B.  3        ^  Append.  Chap.  XXIII.  §  66.  82,  3. 
Durnf.  k  East,  301.  1  H.  Blac.  643.  •  Stat.  48  Geo.  III.  c.  149.  Sched.  Part  ir. 

i  Douf.315.  §  III.  55  Geo.  111.  c.  184.  Sefud.  Part.  II. 

"  Davu  V.  HoUUhip,  £.  54  Geo.  III.  K.  §  III. 
B.  1  Chit.  Rep.  644,  5.  (a.)  «  66  Geo.  III.  c.  184.    Schtd,  Part  II.  § 

-  6  Taunt.  346.  UI. 

*>  9  Price,  134.  »  Imp.  C.  P.  466. 


\  In  cane  for  words,  defendant  suffered  judgment  by  default,  and  thus  admitted  the 
speaking  of  the  words  as  laid  in  the  declaration.  At  the  execution  of  the  writ  of  inquiry, 
the  plaintiff  offered  no  evidence,  and  the  jury, assessed  the  damages  al  £40:  Held, 
that  it  was  not  incumbent  on  the  plaintiff  to  give  any  evidence,  and  that  the  jury  were 
not,  under  such  circumstances,  bound  to  give  nominal  damages  only.  3  Bwm.  ^  Crei. 
427.  5  DowL  fy  RyL  276.  3.  C. 

X  On  a  writ  of  inquiry  in  covenant,  the  plaintiff  cannot  go  into  evidence  of  any 
breach  not  specified  in  the  declaration.   2  Rtp,  Con,  Ct.  S.  C.  10^. 


630  OF  THE  WRIT  OF  INQUIRY. 

diately  be  left  with  the  clerk  of  the  judgments,  and  shall  not  after 
wards  be  taken  out  of  the  office,  without  leave  of  the  court.'** 

Pending  the  rule  for  judgment,  or  time  allowed  in  the  Commoa 
Pleas,  the  defendant  may  move  to  set  aside  the  inquisition,  for  want 
of  due  notice  ;y  or  on  account  of  an  objection  to  the  jury,  or  mode  of 
returning  them,  as  that  some  of  the  jury  were  debtors  taken  oot  of 
prison  for  the  purpose  of  attending,*  or  that  they  were  retarned  by 
the  plaintiff's  attorney  ;•  or  for  excessive  damagesJ*  And  where  the 
damages  are  obviously  too  small,  and  there  has  been  any  contrivance 
by  the  defendant,®  or  surprise  on  the  plaintiff,*  or  the  sheriff  or  jury 
have  been  mistaken  in  point  of  law,®  but  not  otherwise,^  the  plaintiff 
may,  at  any  time  before  final  judgment  signed,^^  move  to  set  aside  the 
inquisition.  But  the  court  will  not  grant  a  rule  for  setting  aside  aa 
inquisition,  after  judgment  by  default,  in  an  action  for  words,  on  the 
ground  that  the  under-sheriff  directed  the  jury  to  consider  the  poverty 
of  the  defendant,  in  mitigation  of  damages:^  Neither  will  the  cooit 
[*631]  interfere,  on  behalf  of  the  plaintiff,  to  set  aside  tlie  inqmsidou 
when  he  has  not  got  a  verdict  for  his  full  demand,  on  the  ground  of 
his  having  given  no  evidence  in  support  of  part  of  it;  nor  will  be  be 
allowed  to  enter  a  noUe  proiequi  as  to  that  part:  but  if  any  particular 
sum  demanded  was  not  submitted  to  the  consideration  of  the  jury, 
the  plaintiff  may  recover  it  in  another  action.^  And  where  the 
defendant  moved  to  set  aside  an  inquisition  for  excessive  damages, 
the  court  of  King's  Bench  imposed  the  terms  of  bringing  part  of 
the  damages  into  court,  before  they  granted  a  rule  to  shew  caase> 

If  two  defendants  in  trespass  suffer  judgment  by  default,  and  the 
plaintiff  execute  writs  of  inquiry,  and  take  several  damages  against 
them  separately,  it  is  irregular ;  and  if  the  plaintiff  enter  up  final 
judgment  for  those  several  damages  against  the  defendants,  it  is 
erroneous.  But  the  court  of  King's  Bench  will  permit  the  plaintiff 
to  set  aside  his  own  proceedings,  before  final  judgment,  on  payment 
of  costs.'  And  if  the  plaintiff,  on  the  execution  of  the  wnt  of 
inquiry,  give  no  evidence  on  one  or  more  of  the  counts  in  his  decla- 
ration, he  may  afterwards  sue  for  the  causes  of  action  contained  in 
those  counts :  Thus,  where  the  plaintiff  in  a  former  action  declared 
on  a  promissory  note,  and  for  goods  sold,  but  upon  executing  a  writ 

»  R.  T.  13  Geo,  II.  C.  P.  230.  Pr.  Reg.  460.  S.  C.  2  Str.  940. 2  Bar- 

7  3iy.  P.  R.  421.  Pr.  Reg.  446,  7,  8.  nard.  K.  B.  177.  S.  C.  Dong.  509. 2  Donif. 

>  4  Durnf.  ^  East,  473.  but  see  2  Str.  &  East,  261. 
1159.  ff  M'  Culloi^  ▼.  WUlcocki,  M.  S7  Geo.  Hf. 

•  Cowp.  112.  K.  B.  2  Wils.  379.  C.  P. 

^  2  Leon.  214.  3  Leon.  177.  S.  C.  3  Bur.  ^  1  Chit.  Rep.  644.     And  as  to  the  en- 

1846.    3  Wils.  63.   but  gee  11  East,  23.   1  dence,  io  an  action  for  seducing  the  plaia- 

Chit.  Rep.  729.  6  Price,  641.  tiff's  daughter,  see  3  Campb.  5J9.  6  Price, 

«  2  Salk.  647.  641.t 

^  1  Str.  616.  2  Str.  1269.  *  Per  Cur.  E.  65  Geo.  IIL  K.  B.   I  CWt 

•  2  Salk.  647.   1  Str.  425.   8  Mod.  196.  Rep.  645.  in  notis. 

2  Str.  1259.  6  Durnf.  &.  East,  608.  1  Chit.        ^  1  Chit.  Rep.  729.  and  see  2  Chit.  Rep. 
Rep.  644.  (a.)  219. 

r  2  Leon.  214. 3  Leon.  177.  S.  C.  Barnes,        ^  6  Durnf.  &  East,  199 


t  See  also  2  Carring.  ^  Paynt^  A*.  P.  R.  303,  as  to  the  eyidence  in  trespass  for 
■ng  the  plaintiff  *s  niece  and  serntnt. 
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of  inquiry,  after  jadgtnent  by  default,  gave  no  evidence  on  the 
count  for  goods  sold,  and  took  his  damages  for  the  amount  of  bis 
promissory  note  only,  the  court  of  King's  Bench  ruled,  that  the 
judgment  thereupon  was  no  bar  to  his  recovering,  in  a  subsequent 
action,  for  the  goods  sold."^ 

The  want  of  a  writ  of  inquiry  is  aided  by  the  statute  of  jeofails.'^ 
And  where  a  writ  of  inquiry  had  been  many  years  executed,  and 
costs  taxed  upon  it,  but  no  final  judgment  entered  up;  there  being 
occasion  to  prove  the  debt  in  Chancery,  and  the  writ  of  inquiry 
being  lost,  a  rule  was  made  in  the  King's  Bench,  for  a  new  writ  of 
inquiry  and  inquisition,  according  td  the  sheriff's  notes,  and  that  the 
master  should  endorse  the  costs,  which  by  the  commitment  book 
appeared  to  have  been  taxed.® 


After  ^noZ  judgment j  a  writ  of  inquiry  is  in  general  unnecessary ; 
and  the  court  of  King's  Bench  would  not  direct  such  a  writ  to  be 
executed,  at  the  instance  of  the  defendant,  after  judgment  by  default 
in  *an  action  of  debt.  But  where  an  acUon  is  brought  on  r*632] 
Vi  judgment^  the  plaintiff  may  have  a  writ  of  inquiry,  after  judgment 
by  default,  to  recover  interest,  by  way  of  damages,  for  the  detention 
of  the  debtP  And,  by  the  statute  8  b  9  W.  III.  c.  11.  {)  8.  it  is 
enacted,  that  ^*  in  all  actions  upon  any  bond  or  bonds,  or  on  any 
penal  sum,  for  non-performance  of  any  covenants  or  agreements  in 
any  indenture  deed  or  writing  contained,  if  judgment  shall  be  given 
for  the  plaintiff  on  a  demurrer,  or  by  confession  or  nihil  dicit^  the 
plaintiff  upon  the  roll  may  mggest  as  many  breaches  of  the  cove- 
nants and  agreements  as  he  shall  think  fit;  upon  which  shall  issue 
a  writ  to  the  sheriff  of  that  county  where  the  action  shall  be  brought^ 
to  summon  a  jury  to  appear  before  the  justices  or  justice  of  assize  or 
nisiprius  of  that  county,  to  inquire  of  the  truth  of  every  one  of  those 
breaches,  and  to  assess  the  damages  that  the  plaintiff  shall  have  sus- 
tained thereby;  in  which  writ  it  shall  be  commanded  to  the  said  justices 
or  justice  of  assize  or  nisi  priuij  that  he  or  they  shall  make  return 
thereof  to  the  court  from  whence  the  same  shall  issue,  at  the  time  in 
such  writ  mentioned :  And  in  case  the  defendant  or  defendants,  after 
such  judgment^  entered,  and  before  any  execution  executed,  shall 
pay  into  the  court  where  the  action  shall  be  brought,  to  the  use  of 
the  plaintiff  or  plaintiffs,  or  his  or  their  executors  or  administrators, 
such  damages  so  to  be  assessed,  by  reason  of  all  or  any  of  the 
breaches  of  such  covenants,  together  with  the  costs  of  suit,  a  stay  of 

»  Id.  607.  219.  S.  C.  bat  fee  1  East,  436.  umb.  eon- 

■  2  Str.  878.  tra.    And  it  teeini   to  be  a  rule  in  otiier 

*  Id.  1077.  cases,  that  interest  on  a  judgment  is  allow- 

P  7  Dumf.  &Eaft,  446.  and  see  2  Durnf.  ed,  only  where  the  original  debt  carried  in- 

k.  East,   78,  9.  8  Durnf.  ii  East,  395.  1  terest.   3  Price,  260.   1  Binr.  368.  S.  C. 

Maule  k  Sel.  171.  1  Chit.  Rep.  473.  627.  cited. 

2  Chit  Rep.  233. 1  Dowt.  k  Ryl.  16. 1  Ring.  q  The  judgment  here  spoken  of,  by  re- 

366.  But  the  plaintiff  is  not  entitled  to  in-  ference  to  a  former  part  of  the  statute, 

terest  on  a  foreign  judgment.  1  Maule  k  seems  to  be  the  common  law  judgment 

Sel.  173.  4  Campb.  360. 1  SUrk.  At.  PH.  for  Uie  penalty. 
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ezecation  of  the  said  judgment  shall  be  entered  upon  record;  or  U^ 
by  reason  of  any  execution  executed,  the  plaintiff  or  plaintiffs,  or  Us 
or  their  executors  or  administrators  shall  be  fully  paid  or  satisfied 
all  such  damages  so  to  be  assessed,  together  with  his  or  their  costs 
of  suit,  and  all  reasonable  charges  and  expenses  for  execodog  the 
said  execution,  the  body,  lands  or  gopds  of  the  defendant  shall  be 
thereupon  forthwith  discharged  from  the  said  execution,  which  shaD 
likewise  be  entered  upon  record:  But  notwithstanding,  in  each 
case,  such  judgment  shall  remain,  continue  and  be  as  a  fiirtber 
security  to  answer  to  the  plaintiff  or  plaintiffs,  and  his  or  Htum 
cutors  or  administrators,  such  damages  as  shall  or  may  be 
ibr  further  breach  of  any  covenant  or  covenants  in  tlie  same  inden- 
ture, deed  or  writing  contained." 

E*633]  This  statute  was  made  in  favour  of  defendants;  and  it 
ighly  remedial,  being  calculated  to  protect  them  against  the  pay- 
ment of  more  money  than  is  justly  due,  and  to  take  away  the  neces- 
sity of  proceedings  in  equity,  to  obtain  relief  against  an  uncon- 
scientious demand  of  the  whole  penalty,  in  cases  where  small 
damages  only  have  accrued:'^  And  accordingly,  it  has  received  a  very 
liberal  construction.  Where  covenants  and  agreements  are  con- 
tained in  the  condition  of  a  bond,  they  are  holden  to  be  within  the 
statute,  as  well  as  where  they  are  in  a  different  instrnment:'  And 
though  it  was  formerly  doubted,^  yet  it  is  now  settled,  that  the 
statute  is  compulsory  on  the  plaintiff,  to  proceed  in  the  method  it 
prescribes.^  A  bond  conditioned  for  the  payment  of  an  annrnty^^  or 
of  money  by  instalments,^  is  holden  to  be  within  the  statute;  or  a 
bond  conditioned  to  perform  an  award.*  But  the  provisions  ofibe 
statute  do  not  extend  to  poit  obit  bonds,*  or  other  bonds  conditioned 
for  the  payment  of  money^  which  are  provided  for  by  the  staCate 
4  Ann.  c.  16.;  nor  to  hml^^  or  replwin^  bonds;  nor,  as  it  seems, 
to  bonds  given  to  the  Lord  Chancellor,  by  the  petitioning  creditor 
for  a  commission  of  bankrupt,  under  the  statute  5  Geo.  II.  c.  30.  ^ 
23:®  And  where  judgment  is  entered  upon  a  warrant  of  attorney,  it 
is  not  within  the  statute.^ 

In  cases  where  the  statute  applies,  judgment  is  signed  for  the 
penalty,  as  at  common  law  ;s  but  it  can  only  stand  as  a  security  for 
the  damages  sustained  :  And,  after  signing  judgment,  the  plaintiff 
must  proceed  on  the  statute,  by  suggesting  breaches  on  the  roll  ^ 
of  which  it  is  usual  to  give  a  copy  to  the  defendant,  with  notice  of 
inquiry  for  the  sittings  of  assizes.^    A  writ  of  inquiry^  is  then  sued 

r  5  DurDf.  ^  East,  636.  89.  9fC.  3  Dowl.  &  Ryl.  278. 281,  lie.  S.  C 

*  2  Bur.  772.  820.    2   Blac.  Rep.  843.        i>  2  Moore,  220. 

Doiif^.  519.  «  Stlby  and  others,  assignees,  lie  ▼.  Sir- 

<  Com.  Rep.  376.  ru,  E.  41  Geo.  111.  K.  B.  9  Bot.  It  i^rf. 

«  2  Wils.  377.  Say.  Dam,  67.  S.C.  Cowp.  446.  C.  P. 

357.  Lavheny  ▼.  Hogarth,  E.  27  Geo.  Ilf .  '  3  Maule  k  Sel.  155. 

K.  B.  Per  Cur.  H.  41  Geo.  111.  K.  B.  13  •7  Durnf.  ^  East,  300. 3  East,  22. 

East,  3.  (a.)  '  2  Taant.  195.  3  Taunt.  74.  6  Tannt 

«  2  Bur.  820.  5  Dornf.  fy  East,  538. 636.  264.  and  see  16  East,  164. 

8  Dumf.  k.  East,  126.  r  2  Bur.  825.  Cowp.  357. 

y  6  East,  550.  2  Smith  R.  663.  S.  C  ^  Append.  Chap.  XXUl.  §  72, 3,  4, 5^  «. 

*  6  East  613. 2  Smith  R.  666.  S.  C.  *  Id.  §  82. 

*  2  Campb.  285.  n.  2  Barn,  k  Ores.  82.  k  jd,  §  77,  8, 9, 80, 81. 


8  &;  9  W.  III.  C.  11.  ^  8.  633 

out,  and  delivered  to  the  sheriff;  who  snmmoDS  the  jary,  and 
returns  the  jury  process,  with  a  panel  of  the  names  of  the  jurors  : 
and  the  writ  being  executed,  is  returned  to  the  court,  with  the  find-, 
ing  of  the  jury,*  and  execution  awarded  for  the  damages  and  costs: 
But  no  second  judgment  is  given  by  the  court,  on  the  return  of  the 
inquiry."^  On  the  ^execution  of  a  writ  of  inquiry  on  this  [^634] 
statute  after  judgment  on  demurrer,  the  execution  of  an  instrument 
which  the  defendant  had  stated,  in  setting  out  the  condition  of  the  bond 
in  his  plea,  need  not  be  proved.'^  But  in  debt  on  bond  conditioned 
for  the  performance  of  covenants,  if  the  condition  be  not  set  out  in 
the  pleadings,  the  plaintiff,  on  executing  a  writ  of  inquiry  under 
the  statute  8  h  9  W.  III.  c.  11.,  must  prove  that  the  bond  mentioned 
in  the  suggestion,  and  produced  to  the  jury,  is  that  on  which  the 
action  was  brought.® 

1  Id.  82,  8.  «  2  Canp.  121.  And  for  a  full  aecoant 

■  8  Bos.  Pol.  e07.  of  the  proceedings  under  this  statute,  see 

>  1  Esp.  Rep.  167.  and  see  1  Bos.  &  Pol  1  Wms.  Sannd.  68.  in  rwlit, 
888. 
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CHAP.  XXIV. 


Of  oyer  of  deeds,  Stc. ;  COPIES  of  written  INSTRU- 
MENTS ;  PARTICULARS  of  DEMAND,  or  SET  OFF; 
AND  INSPECTING  BOOKS,  &c. 

JtxiTHERTO  we  have  supposed  the  action  to  be  rightly  brought, 
aud  considered  what  is  to  be  done,  when  the  defendaDt  has  no 
merits.  We  have  seen,  that  in  such  case  he  should  compromise  or 
compound  the  action,  confess  it,  or  let  judgment  go  by  defaolt. 
But  when  the  defendant  has  merits,  he  should  prepare  for  his  de- 
fence; and  for  that  purpose  may,  if  circumstances  render  it  neces- 
sary, crave  oyer  of  deeds,  he.  or  copies  of  written  instruments,  cill 
for  particulars  of  the  plaintiff's  demand,  or  claim  inspection  of 
public  books,  court  rolls,  he, ;  or  he  may  move  the  court  to  change 
the  venue,  consolidate  actions  unnecessarily  divided,  or  strike  oai 
superfluous  counts ;  or  he  may  bring  money  into  court 

Oyer  of  deeds,  be.  is  demandable  by  the  plaintiff,  or  by  the  de- 
fendant. If  the  plaintiff  in  his  declaration  necessarily  make  a 
proferi  in  curia  of  any  deed,  writing,  letters  of  administratiooj  or 
the  like,  the  defendant  may  pray  oyerf^  and  must  have  a  copy 
thereof  delivered  to  him,  if  demanded,  paying  for  the  same  after 
the  rate  of  four-pence  per  sheet,  and  also  for  the  stamps  :^  And  a 
defendant,  who  prays  oyer  of  a  deed,  is  entitled  to  a  copy  of  the 
attestation,  and  names  of  the  witnesses,  as  well  as  of  every  other 
part  of  the  deed.®  So  likewise,  if  the  defendant  in  his  plea  make  a 
necessary  j^ro/b't  in  curid  of  any  deed,  &c.  the  plaintiff  may  pray 
oyer  ;*^  and  shall  have  a  copy,  at  the  like  rate  f  And  the  party,  of 
whom  oyer  is  demanded,  is  bound  to  carry  the  deed,  be.  to  the 
adverse  party .^  In  an  action  on  a  bond,  in  which  articles  are  refer- 
red to,  oyer  of  the  bond  may  be  demanded,  but  not  of  the  articles  ;F 
though  time  to  plead  may  be  obtained,  till  the  plaintiff  give  a  copy 
of  them,  on  an  affidavit  that  defendant  has  no  copy .^ 

[*636]  Formerly,  all  demands  of  oyer  were  made  in  court,  where 

«  Append.  Chap.  XXIV.  §  1.  •  R.  T.  6  &  6  Geo.  11.  (b.)  K.  B.  6  Mod. 

b2Salk.  497.R.T.  6&  6Geo.U.  (b.)    122. 

K.  B.  f  2  Durnf.  Ar  East,  40. 

•  Vemes,  288.  Barnes,  263.  S.  C.  r  Per  Cur,  H.  21  Geo.  HI.  K.  B.  and  sec 

'  Append.  Chap.  XXIV.  §  2.  1  Saund.  9. 
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the  deed  is  by  intendment  of  law,  when  it  is  pleaded  with  aprofert 
in  curia  ?t'  Ar\d  tiierefore,  when  oyer  is  craved,  it  is  supposed  to  be 
of  the  court,  and  not  of  the  party ;  and  the  words  ei  legitur  in  hac 
verbuj  &lc.  are  the  act  of  the  court.^  In  practice  however,  oyer  is 
now  usually  demanded,  and  granted  by  the  attprnies  :^  And  where 
the  defendant  is. entitled  to  have  oyer  of  a  deed>  it  cannot  be  dis- 
pensed with  by  the  cour.t;  nor  can  he  be  compelled  to  plead  with- 
out it,^  even  though  the  de^d  be  lost.  When  the  deed  is  in  the 
hands  of  a  third  person,  the  court  will  oblige  him  to  give  oyer,  and 
produce  it." 

When  a  deed  is  shewn  in  court,  it  remains  there,  in  contemplation 
of  iaw,  all  the  term  in  which  it  is.shewir);  for  ii^ll  the  term  is  cot]^- 
sidered  in  law  but  as  one  .day :  and  at  the  end  of  the  term,  if  the 
deed  be  not  denied,  the  law  doth  adjudge  it  to  be  in  the  custbdy  of 
the  pArty  to  whom  it  belongs;  but  if  it  be  denied,  then  it  ^hall 
remain  In  court  tiU  the  plea  is  determined ;  and  if  it  eventually  turn 
out  not  tp  b^.a  gooc)  deed,  it  shall  be  destroyed.*^  But  letters  testa- 
xqentary,  or  of  administratipn,  are  not  supposed  to  remain  in  court 
all  the  term ;  for  the  party  may  hav^  occasion  to  produce  them  else- 
where."  Hence  it  is^  that  oyer  of  a  deed  cannot  in  strictness  be 
demanded,  but  during  the  ,same  term  it  is  pleaded  :<*  And  as  a 
geners^l  imparlance  is  always  to  a  subsequent  term,  it  follows  thsit 
oyer  of  a  deed,  cannot  be  demanded  after  such  imps^rlance.*^  A  dif- 
ferent doctrine  is  indeed  laid  down  in  one  case,' which  .must  be 
understood  of  B^ypecial  imparlancei  to  another  day  in  the  sapie 

term. 

Though  oyer  is  not  in  strictness  demandableof  a  record^*  yet  if  a 
judgment  or  other  matter  of  record  in  the  same  court  be  pleaded,  the 
party  pleading  it  must  give  a  notd  in  writing  of  the  t^nn,  and  nup- 
foerroll,  whereon  such  judgment  or  matter  of  recprd  is.  entered  and 
filed;  or  in,  default  thereof,  the  plea  is  not  to  be  received  :^  And 
probably  on  this  account,  the  party  was  not  anciently  permitted  to 
plead  nul  iiel,record  of  a  judgment  or.  matter  of  record  in  the  same 
court..**  *But  where  a  judginent  or  matter  of  record  is  pleaded  [*637] 
in  a  different  court,  the  party,  not  being  Entitled  to  an  account  of  the 
term  apd*^ number  roll,  must  plead  nul  tid  record.  And  it  seems, 
that  oyer  is  not  demandable  of  an  act  of  parliament.^ 

The  defendant  was  formerly  allowed  oyer  of  th6  original  writ,  in 
order  to  demur  or  plead  in  abatement,  for  any  apparent  insufficiency 

i^  \%  Mod.  698.  3  Salk.  119.  p  6  Coi  74.  b.  12  i;.utw.  1644.  1  Durnf.  ^ 

'  ^'Id.  I  Sid.  308.  tMit  tee  2  Lutw.  1644.  East,  149. 

eotara.  .i  1  Keb.  32.  2  Lev.  142.  Freem.  400.  3 

k  (>  Mod.  28.                          *                 '  Keb.  480.  491.  S.  C.  6  Mod.  28.  tut  see  % 

J  2  Lil.  P.  R.  tit.  Oyer,  266.  2  Keb.  276.  Ld,  Ravm.  970.  A^iie,  467, 8. 

&Modi  28.  2  Sir.  1186.  1  Wiln.  16.  S.  C.  ^  12  Mod.  99.  and  see  2  Show.  310. 

ToHyv.  JCttbUtyT.  24  Geo.  III.  K.  B.  and  •  1  Ld.  Raym.  252.  347.  (4  £d.  note  a.) 

Maitison  v.  Atkinson,  £.  27  Geo.  III.  K.  B.  Dong.  476,  7.   1  Durnf.  &,  East,  149,  60. 

cited  in  3  Durnf.  &  East,  163.  (n.)  R.  M.  but  see  1  Ld.  Rajm.  ^. 

1664.  &  16.  C.  P.  Pr.  Rep.  277.  <  Keilvr.  96.   Carth.  464.  1  Ld.  Ravm. 

B  8  Str.  1198.  ^n/e,  494.  347.  Carth.  617.  1  Ld.  Rajrm.  650.  2  Str. 

"  Co.  Lit.  231.  b.  6  Co.  74.  b.  2  Lutw.  823.  R.  T.  6  &t  6  Geo.  II.  (b.)  K.  B. 

1644.  "  6  Hen.  Vll.  24.  per  Brian.  3  Keb.  76. 

»  2  Salk.  497. 12  Mod.  698.  S.  C.  '  Doug.  476.  Godb.  186.  eonira. 
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or  variance  J  Bot  this  indulgence  having  been  abased,  and  made  an 
instrument  of  delay,  a  rule  was  made,  that  a  defendant  be  not 
alloived  oyer  of  .an  original  writ ;  and  that  if  he  deoiand  it,  the 
plaintiff  may  proceed  as  if  no  demand  had  been  made.* 

The  demand  of  oyer  is  a  kind  of  plea  ;*  and  should  regularly  be 
made  by  a  note  in  writing,^  before  the  time  for  pleading  is  expired.* 
If  it  be  not  made  till  after  that  time,  the  plaintiff  may  consider  the 
demand  as  a  nullity,  and  sign  judgment.  But  though  oyer  be  not 
in  strictness  demaodable,  y^t  if  it  be  given,  the  party  demanding^  has 
a  right  to  make  use  of  it.^  If  the  defendant  would  insist  upon  his 
demand  of  oyer,  he  should  move  the  court  to  have  it  entered  upon 
record  :*^  If  the  plaintiff  on  the  other  hand,  wovld  contest  the  oyer, 
he  may  either  counterplead  it,  or  strike  out  the  rest  of  the  pleading 
and  demur/  upon  which  the  judgment  of  the  court  iS|  either  that 
the  defendant  have  oyer,  or  that  he  answer  without  it  :^  On  the 
latter  judgment,  the  defendant  may  bring  a  writ  of  error;  for  to 
deny  oyer  where  it  ought  to  be  granted  is  error^  but  not  icamveno.^ 

There  is  no  settled  time  prescribed  for  the  plaintiff  to  give  oyer;^ 
but  the  defendant  shall  in  all  cases  have  the  same  time  to  plead,  or 
as  many  pleading  days  after  oyer  given,  as  he  had  at  tbe  time  of 
demanding  it  :*^   And  in  the  King's  Bench,  he  may  either  set  forth 
[*638]  the  oyer  *in  his  plea  or  not,  at  his  eiection.'  if  he  6et  it  fortJ^ 
the  court  must  adjudge  upon  it,  as  parc'el  of  the  record;  diough  it 
was  not  strictly  demandable  at. the  time  of  granting  it:"'    But  the 
defendant,  in  that  courts  is  not  botind  to  set  it  forth  in  his  plea.*  The 
time  allowed  for  the  defendant  to  give  oyer  of  a  deed,  be.  to  the 
plaintiff,  is  tv>o  days  exclusive  afterit  is  demanded:®  and  if  it  be 
not  given  in  that' time,  the  plaintiff  may  sign  judgment,  as  for  want 
of  a  plea.^    If  given,  the  plaintiff  shall  have  the  same  time  to  reply, 
after  oyer  given  him  by  the  defendant,  as  he  had  at  the  ttme  of 
demanding  it.^ 
>  The  defendant  baving  demanded  oyer  of  a  deed,  ought  to  insert  it 

7  GUb.  C.  P.  62.  12  Mod.  86. 189.    2  .   >>  2  Salk.  497.  6  Mod.  SS.  "2  l.d.  lUyn. 

Lutw.  1644.  6  Mod.  27. 2  SaUi.  498.  2  Ld.  970.  9.  €.  2  Str.  1186.  I  Wifg.  16.  S.  C.  I 

Ra^m.  97Q.  R.  T.  6  ^  6  G«o.  II.  (6).  K.  ^.  ^aand.  9.  b.  2  Saiind.  46.  (7.) 
1  WiU.  97.  6  Darnf.  p  East,  368.  Co.  Ent.        ^  It  seemt  from  the  rule  of  JftM.  1664. ) 

820.  6  Taunt.  663.  (a,)  16.  C.  P.  that  it  ought  to  be  riven,  in  the 

>  R.  T.  19  Geo.  III.  K.  B.  Doag.  227,  8.  Common  Pleat,  before  the  eod  of  thenot 

6  Durnf.  ^  East,  363.  Barnes,  340.  and  tee  term  after  it  is  demanded. 
Bro.  Abr.  tit.  Qyer,  pL  19.  ^  1  Stri  706.  R  T.  6  &  6  Geo.  U.  (h.)  K. 

»  8  Salk.  1 19.  •  B.  8  Pumf.  ^  East,  366,  7.  Cas.  Fr.  C.  P. 

>>Notice,M.  1  Geo.n.§2.  C.P.  72.  81,  2.   143.  Pr.  Reg.  88.   900,  801. 

e  Fowler  and  Dyer^  M.  20  Geo.  ill  K.  B.  Barnes,  288.1264.  S.  C.  Me^  474. 

1  Dumf.  U  East,  160.  Barnes,  268. 326,  7.        i  2  Str.  1241. 1  Wilt.  97. 

2  Bos.  U  Pul.  379.  but  see  Cas.  Pr.  O.  P.  "3  Salk.  119.  Carth.  6ia  6  Mod.  27 
72, 3.  96.  Pr.  Reg.  278.  299.  S.  C.  Barnes,  Dong.  476. 

829.  2  Wils.  413.  by  which  it  appears,  that  >  2  Str.  1241.  1  Witi.  97.  Baraeii  827. 

formerly  oyer  most  have  been  demanded,  in  C.  P.  contra.                      , 

the  Common  Pleas,  before  the  expiration  •  Cardi.  466.  2  Durnf.  ^  East,  4a 

of  the  rule  to  plead ;  and  vide  ante,  476.  P  6  Mod.  122.  Cas.  Pr.  C.  P.  SG.  Pr.  Reg. 

d  Doug.  476,  7.  and  see  1  Saund.  317.  801.  Barnes,  246.  S.  C. 

(2.)  <!  R.  T.  6  &  6  G^.  11.  (b),  K.  B.  And  see 

•  6  Mod.  28.  further  as  to  oyer,  and  snch  points  in  |Hurti> 

f  2  Ler.  142.  2  Salk.  497.  a^d  see  2  Ld.  cular  respecting  it,  as  relate  to  plc»dM«» 

Raym.  970.  1  Saond.  9.  b.  Chitty  on  Pleading,  1  V.  p.  414,^. 

K  2  Lcr.  142. 
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at  the  head  of  his  plea;  and  if  he  da  not,  th^  plaintiff,  in  the  Com* 
mon  Pleas,  may  insert  it  there  for  him,  in  making  up  the  issue  :^ 
but  this  cannot  be  done  in  the  King's  Bench,  where,  if  the  plaintiff 
would  avail  himself  of  the  deed,  he  must  pray  it  to  be  enrolled  at 
the  head  of  his  replication.'  If  the  defendant,  after  craving  oyer  of 
a  deed,  do  not  set  forth  the  whole  of  it,  the  plaintiff,  we  have  seen,^- 
may  sign  judgment  as  for  want  of  a  plea ;  but  he  cannot' demur  for 
that  cause:**  or  if  the  defendant,  in  his  plea,  set  out  the  deed  untruly, 
the  plaintiff  by  his  replication  may  pray  that  it  be  enrolled,  and  so 
procure  it  to  be  truly  set  forth:'  And  if  there  be  any  variance,  how- 
ever trifling,  between  the  deed  and  the  oyer,  it  is  fatal  at  the  trial, 
on  the  plea  of  noil  est  factum  J 


If  the  action  be  founded,  on  a  written  instrilment,  not  under  seal) 
the  defendant  is  not  entitled  to  demand  oyer;  but  the  distinction 
formerly  takeii  was,  that  where  the  plaintiff  decjared  upon  a  writing, 
the  courts,  on  affidavit  that  he  had  no  part,  would  let  him  have  a 
copy:  but  where  the  declaration  ^as  on  an  agreement  generally,  and 
the  writing  but  evidence,  they  would  not  grant  it:'  And  accordingly, 
where  an  action  was  brought  upon  a  special  agreement  contained  in 
a  note,  and  a  rule  made  to  shew  cause  why  the  plaintiff  should  not 
give  the  defendant  a  copy ;  upon  cause  shewn,  the  rule  was  dis- 
charged, *becaase  the  contract  upon  which  the  action  was  p639] 
founded  was  ^  parol  contract,. of  which  the  note  was.  only  evidence, 
and  therefore  the  defendant  oughjt  not  to  have  a  Copy.*  In  actions, 
upon  policies  of  assurance,  the  ptaintifi^  ^his  attorney  or  agent,  by  the 
statute  19  Geo.  11.  c.  37.  ^  6.  "  shall,  within^een  days  after  being 
required  -so  to  do  in  writing  by  the  defendant,  his  attorney  or  agent, 
declare  in  writing  what  sums  he  baih  assured,  o^  caused  to  be  as- 
sured, in  the  whole,  and  what  sums  he  hath  borrowed  at  respondentia 
or  bottomree  for  the  voyage,  or  any  part  of  it:"  And,  in  actions  of 
this  nature,  a  judge  at  chambers  will  make  an  order  for  the  assured 
to  produce  to  the  underwriters,  upon  affidavit,  all  papers  in  posses- 
sion of  the  former,  relative  to  the  niatters  in  issue.^  But  under  a 
judge's  order  to  produce  papers,  and  give  copies  of  letters.  Sic.  it  is 
sufficient  to  give  extracts  of  those  parts  of  them  which  are  relevant 
to  the  subject**  In  other  cases,  the  general  rule  is,  that  a  plaintiff 
shall  not  be  obliged  to  furnish  evidence  against  himself."^  But 
where  the  action  is  founded  on  a  written  instrument,  as  a  bill  of 
exchange  or  promissory  note,*  special  agreement^  or  undertaking^  in 
writing  to  pay  the  debt  of  a  third  person,^  be.  if  a  special  ground 
be  laid,  as  that  the  demand  is  of  long  standing,  and  the  delendant 
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has  no  copy  of  the  instrument,  or  that  there  is  retison  to  suspect  its 
being  forged,  he.  the  court  on  motion,  or  a  judge  on  summons, 
will  make  an  order  for  the  delivery  of  a  copy  of  it  to  tlie  defendant 
or  his  attorney,  and  that  all  proceedings  in  Hie  action  be  in  the 
mean-time  stayed.  In  a  late  case,  however,  the  court  of  Common 
Pleas  would  not  compel  the  defendant  to  produce  bills  of  exchange, 
on  which  (lie  action  was  brought,  and  permit  the  plaintiff  to  take 
copies  of  them,  upon  an  affidavit,  which  was  contradicted  by  the 
defendant,  that  the  bills  had  com«  hnto  his  hands  by  fraud,  and  bad 
not  been  satisfied.^  And  by  the  statute  53  Geo.  III.  c.  141.  ^  5. 
"  the  grantor  of  an*  annuity  is  entitled  to  a  copy  of  every  deed,  &c. 
whefeby  it  was  granted  ;  and  if  not  delivered  within  ^trenlyHMU 
days  after  notice,  a  summons  may  be  taken  out  from  a  judge  of  the 
King's  Bench  or  Common  Pleas,  and  an  order  obtained  thereon, 
for  the  production  of  such  deed,  &c.  and  for  suffering  the  com- 
plainant to  take  copies  thereof,  and  examine  the  same." 

So,  where  the  defendapt  has  the  custody  of  a  written  instmmeDt, 
which  he  holds  as  a  trustee,  the  courts  in  some  rnstaiK^es  will  order 
him  to  give  an  inspection  and  copy  of  it  to  the  plaUitiff,  at  bis 
expense,  and  to  produce  it  for  various  purposes :  Thus,  where  the 
defendant  was  a  stake-|iolder,  the  court  ordered  him  to  give  the 
plaintiff,  at  his  expense,  a  copy  of  the  articles  for  Epsom  rac^,  and  to 
produce  the  same  at  the  trial.*^  Soj  where  an  action  is  brought 
by  a  sailor  for  his  wages,  on  ship's  articles,  against  the  cap- 
[*640]  tain  in  "whose  custody  they  arej  it  seems  that  under  the 
equity  of  the  statute  2Geo>  II;  c.  36.  ^  8.' the  defendant,  if  required, 
must  produce  and  give  a'copy  of  4he  articles.'  In  the  King's  Bench, 
when  the  plaintiff  is  entltledto  the  inspection  of  a  lease,  kd  in  the 
possession  of  the  defendant,  the  court  will  grant  a  rule  for  the  fetter 
to  produce  it,  and  give  a  copy  thereof  to  the  plaintiff,  in  order  that 
he  may  declare  thereon.^  •  And  where  the  plaintiff,  in  an  action  on 
a  deed,  has  had  the  same  taken  from  him  under  a  warrant  against 
him  for  felony,  the  cOnrt,  on  an  affidavit  of  demand' upon  and  refusal 
by  the  magistrate  and  constable,  will  direct  thedi  to  give  the  plain- 
tiff a  copy  to  declare  on,  and  to  produce  the  deed  on  the -trial,  the 
plaintiff  undertaking  to  pay  the  expenses.^  3ut  the  court  will  coo- 
fine  their  order  for  inspection  of  a  deed,^  to  the  particular  parts  of  it 
which  are  necessary  to  support  the  action.™  And  they  will  not  com- 
pel a  party  to  allow  the  inspection  of  his  titl^  deeds,  and  give  a  copy 
thereof,  to  a  person  who  supposes  (hat  such  deeds  contain  a  reserva- 
tion in  his  favour  of  manorial  rights,  nnless  it  appear  that  the  party 
holds  the  deeds  as  trustee  for  the  applicant.".  In  the  Common  Pleas, 
if  one  part  only  of  an  indenture  be  executed,  the  court  will  compel 
the  party  having  the  custody  of  it  to  produce  it  for  inspection, 
upon  an  action  commenced  against  him  by  the  other  party  ;  unless 
he  can  shew  some  sufficient  reason  to  the  contrary  :°    And  it  is  not 
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a  sufficient  reason,  that  the  plaintiff  seeks  for  inspection,  for  the 
pnrpose  of  discovering  some  defect  in  the  deedki"  So>  where  the 
plaintiff  made  an  affidavit,  that  he  sued  the  defendant,  to  recover 
damages  for  breach  of  an  agreement  in  not  entering  into  partner* 
ship,  pursuant  to  a  partnership  deed,  drawn  up  and  executed  by  the 
plaintiff,  but  remaining  in  the  custody  of  the  defendant  or  his  attor- 
ney, and  that  the  plaintiff  possessed  neither  a  copy  nor  counterpart 
of  the  deed,  the  court  granted  a  rule,  enabling  the  plaintiff  to 
inspect  and  take  a  copy  of  the  deed,  although  the  defendant  swore 
that  he  had  not  executed  the  same.'i  But  where  two,  parts  of  an 
indenture  were  executed  by  both  parties,  each  keeping  one,  and  one 
part  was  lost,  the  court  of  Common  Pleas  would  not  compel  the 
other  party  to  produce  his  part,  in  order  to  support  an  action 
against  him  on  the  instrument :'  And  inspection  was  refused  in  that 
court,  to  the  plaintiff  in  replemnj  of  a  deed  to  which  *he  was  [^641] 
no  party,  assigning  to  the  avowant  the  reversion  of  the*demised 
premises.* 

In  the  King's  Bench,  we  haveseen,^  theplaintiff  may  have  a  rule 
nisi,  for  the  defendant  to  produce  ^  deed  before  the  commissioners 
of  the  stamp  office,  to  be  stamped;  or  to  the  plaintiff's  attorney,  in 
order  that  he  may  ascertainthe  names  of  the  witnesses,  so  as  to  «ui- 
pcena  them.     And  a'rule  for  the  prbduction'of  a  deed  to  be  stamped, 
has  been  granted  by  the  court -of  Common  Pleas  :^  though,  in  a 
former  case,  that  court  refiised  to  make  a  rule  on  the  plaintiff,  in  an 
action  on  a  bond,  to  aMowan  officer  of  thestamp  duties  to  inspect 
the  bond,  because  the  defendant  suspected  it  to  be  forged.^    Where 
the  dispute  was  between  the  plaintiff  a  factor  in  Smithfield,  and  the 
defendant  a  grazier,  the  conn  of  King's  Bench,  upon  the  defendant's 
motion,  made  a  rule  for  the  plaintiff  to  shew  cause,  why  he  should  not 
produce  at  the  trial,  the  several  books  whereih  he  entered  the  account 
of  beasts  sold,  and  of  monies  received,  on  the  defendant's  account ; 
and  no  cause  being  shewn,  the  rule  was  made  absolute  J    The  rule 
laid  down  by  Lord  Mansfield  in  cases  of  this  nature  was,  that  when- 
ever the  defendant  would  be  entitled  to  a  discovery,,  he  should  have  it 
here,  without  going  into  equity.'    And  on  a  motion  in  trover,  for 
inspection  of  lists  of  sales,  the   question  being  whether  the  goods 
were  included  in  those  sales,  it  was  said,  by  Buller^  J.  "  The  pro- 
per way  is  to  move  for  a  rule  to  shew  cause  why  the  defendant 
should  not  have  time  to  plead  till  the  next  term,  unless  the  plaintiff 
will  give  the  inspection  required;  and  the  reason  for  granting  such 
.time  is,  that  the  party  may  have  the  thing  granted  by  applying  to  a 
court  of  equity ;  and  therefore  the  court  will  give  time,  that  he  can 
file  his  bill  for  that  purpose :"  and  a  rule  to  shew  cause  was  granted 
accordingly.*    But  the  court  will  not  compel  the  plaintiff  to  deliver 
to  the  defendant,  a  copy  of  an  agreement,  in  order  to  enable  the 
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latter  to  plead  io  abatement^  that  the  agreement  was  signed  joindy 
by  himseir  and  others.^  And  in  general,  the  courts  will  not  obh^ 
a  plaintiff  to  discover  the  evidence  in  support  of  his  actioD,  previou 
to  the  trial ;  and  therefore,  they  will  not  make  a  rule  apoa  him  to 
produce  his  books,*^  8a:. :  Nor  can  a  rule  be  had  for  the  inspectioB 
of  books,  Sec.  of  di  private  nature,  in  the  hands  of  third  persons.^ 

[*642j    When  the  declaration  does  not  disclose  the  particulan 
of  the  plaintiff's  deoiaitd,  as  in  actions  of  assumpsit,  or  debt  for 
goods  sold,  or  for  work  and  labour,  be.  the  defendant's  attorney  or 
agent  may  take  out  a  summons  before,  a  judge,  for  the  plaintiff's 
attorney  or  agent  to  shew  cause,  why  he  should  not  deliver  to  the 
defendant's  attorney  or  agent,  the  particulars  in  writing  of  the  plain- 
tiff's demand;  for  which  the  action  is  brought,  and  why  all  pro- 
ceedings should  not  in  the  mean-time  be  stayed.®    This  sammons 
may  be  taken  out,  and  an  order  obtained  thereon,  in  the  King's 
Bench,  before  the  defendant  has  appeared.^    And,  in  the  CommoQ 
Pleas,  though  it  was  formerly  otherwise,^  yet  by  a  late  role  it  is 
ordered,  that  "  in  future,  defendants,   on  being  served  with  process 
or  arrested,  will  be  allowed  to  obtain  orders  for  the  particulars  of 
the  plaintiff's  demand,  without  waiting  till*  appearance  entered,  or 
bail  put  in,  Or  declaration   filed  and  delivered ;  and  that  in  this 
respect,  the  practice  of  this  court  will  be  made  conformable  to  that 
of  the  court  of  King's  Bench^"^  The  summons  for  particulars,  how* 
ever,  is  usually  taken  out  after  appearance  and  declaration,  aad 
before  plea ;  and  unless  good  cause-  be  shewn  to  the  contrary,  the 
judge   will  make   an   order,^   agreeably  to  the  summons,  wbkh 
operates,  when  drawn  up  and  served,  as  a  stay  of  proceedings,  tUl 
the  particulars  are  delivered.^    But  a  judge's  order  for  the  delirery 
of  a  bill  of  particulars,  does  not  stay  proceedings,  unless  it  be  drawn 
up  and  served  upon  the  plaintiff's  attorney.^    And  it  is  a  rule  in  the 
King's  Bench,"*  that  <<  no  order  be  made  in  any  action  depending  in 
this  court,  to  compel  a  delivery  of  particulars  of  the  plaintiff's 
demand,  unless  the  defendant  or  defendants,  in  the  event  of  plead- 
ing, do  by  such  order  undertake  to  plead  issnably,  or  unless  the 
plaintiff's  attorney  or  agent  shall,  by  special  indorsement  on  the 
summons,  r onsen t  to  waive  the  same :"  It  is  also  usual  in  that  court, 
on  granting  an  order  for  .particulars,  which  is  considered  as  a  mat- 
ter of  favor,  to  require  from  the  defendant  some  admission,  as  of 
the  signature  of  a  note,  &£C.    And,  in  the  Common  Pleas,  where 
the  declaration  was  deliverd  at  the  same  time  as  a  bill  of  particulars 
which  was  insufficient,  and  another  order  was  afterwards  obtained 
for  better  particulars,  the  court  held,  that  as  the  defendant's  attor- 
ney hud  not  returned  the  declaration,  with  the  insufficient  particulars, 
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he  had  waived  the  irregnlarity.''  Iq  asnimpsit  for  non-performance 
of  a  conU'act  for  the  sale  of  a  house,  with  counts  to  recover  back 
the  deposit,  the  plaintiff  having  in  bis  first  count  alleged  that  the 
defendant,  who  was  to  make  a  good  title,  had  delivered  an  abstract 
which  was  insufficient,  defective  and  objectionable,  the  court  of 
Common  Pleas  obliged  the  plaintiff  to  give  a  particular  of  all  objec- 
tions to  the  abstract,  arising  upon  matters  of  fact;  but  said  he  was 
not  bound  to  state  in  his  particulars,  any  objections  in  point  of 
law.* 

*So,  if  an  action  be  brought  on  a  bond  conditioned  for  the  [*643] 
performance  of  covenants,  or  to  hideronify,  &£c.  the  defendant  may 
call  foe  a  particular  of  the  breaches  for  which  the  action  is  brought: 
And  where  a  general  form  of  declaring  is  given  fay  act  of  parlia- 
ment, as  upon  the  statute  of  9  Ann.  c.  14.  or  upon  the  25  Geo.  II. 
c.  36.  it  seems  reasonable  that  the  plaintiff,  if  required,  should  give 
an  accQunjL  of  the  particulars  of  his  demand,  in  order  to  enable  the 
defendant  to  prepare  for  his  defence.  But  whenever  the  particulars 
of  the  demand  are  disclosed  in  the  declaration,  as  in  special  assutnp' 
sitSf  covenant,  or  debt  on  articles  of  agreement,  &c.  or  in  actions  on 
matters  of  record,  an  jorder  for  such  particulars  do^s  not  seem  to  be 
requisite. 

In  gectment,  brought  on  the  forfeiture  of*  a  lease,  the  court  will 
compel  the  plaintiff  to  deliver  a  particular  of  the  breaches  of  cove- 
nant, on  which  he  intends  to  rely.^  And.  if  the  plaintiff  declare 
generally  in  gectment,  and  the  deiendant  have  any  doubt  wbdi-t  lands 
the  plaintiff  means  to  proceed  for,  he  may  call  upon  him  by  a 
judge's  order,  to  specify  them  :p  And,  on  the  other,  hand,  the  plain- 
tiff may  call  on  the  defendant,  to  specify  for  what  he  defends,  when 
that  is  not  sufficiently  ascertained  by  the  consent 'rule.P"  But  in 
general}  the  injury  complained  of  in  actions  for  wrongs,  is  stated  in 
the  declaration;^  and  therefore,  in  such  actions,  it  is. not  usual  to 
make  an  jorder  for  the  particulars :  but  circumsCances  may  occur 
which  render  it  necessary .f  After  the  delivery  of  a  bill  of  particu- 
lars, the  defendant,  in  the  King's  Bench,  has  the  san^e  time  to  plead, 
as  he  had  when  the  summons  for  it  was  returnable.*!  A^d  in  the 
Common  Plea^s^  we  have  seen,'  the  plaintiff  cannot  sign  judgment 
for  want  of  a  plea,  till  the  expiration  of  twenty-rfour  hours  after  the 
delivery  of  a  bill  of  particulars,  though  'the  time  for  pleading  be 
expired,  ajid  a  demand  of  plea  given,  more  than  twenty-four  hours 
before  that  time.  In  the  Exchequer,  the  defendant  cannot  obtain 
an  order  for  the  particulars  of  the  plaintiff's  demand,  without  an 
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affidavit,*  that  he  i^  unacquainted  with  them :  but  he  is  entitled  to 
receive  such  particulars  irom  the  plaintiff,  although  he  may  ha¥e 
bad  a  statement  of  them  before  the  action  was  brought.^ 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  the  plain- 
tiff's demand,  so  when  the  defendant  pleads  or  gives  a  notice  of  id 
off^  for  goods  sold,  &;c.,  the  plaintiff  may  take  out  a  sammoos  for 
[^644]  the  particulars ;  upon  which  the  judge  will  make  an  order, 
which  should  be  regularly  drawn  up  and  served,*^  for  the  defendaot 
to  deliver  them  in  a  certain  time,  or  in  default  thereof,  that  be  be 

Erecluded  from.giving  evidence  at  the  trial,  in  support  of  his  setoff.^ 
l^nder  a  judge's  order  for  particulars,  the  plaintiff,  or  his  attorney  or 
agent,  should  deliver  a  particular  account  in  writing  of  the  items  of 
the  demand,  and  when  and  in  what  manner  it  arose :  And  where 
there  has  been  an  account  current,  and  payments  have  been  made 
for  which  the  party  means  to  give-  credit,  the  particular  ought  to 
contain  as  well  those  matters  for  which  he  means  to  give  credit,  as 
those  for  which  the  action  is  brought.^  But  it  is  sufficient  to  refer 
in  a  bill  of  particulars,  to  an  account  already  delivered,  mthoat 
re-stating  it:^  and  in  general,  if  the  plaintiff's  particular  convey  t)ie 
requisite  inform&tiou  tQ  the  defendant,  however  ijiaccurately  ithe 
drawn  up,  it  is  sufficieut/  And  if  a  bill  of  particulars  state  the 
transaction  upon,  which  tbe  plaintiff's  claim  arises,  it  need  not 
specify  the  technical  description  .'of  the  right  which  results  to  the 
plaintiff  out  of  th^t  transaction.^ 

If  the  particulars  delivered  under  a  judge's  order  be  not  suffi- 
ciently explicit,  the  party  to  whom  they  are  delivered  may  take  out 
a  summons,  and  obtain  an  order,  for  farther  particulars  r  and  if,  (m 
the  other  hand,  they  are  incorrect,  or  not  sufficiently  comprebeosive, 
the  party  delivjering  may  have  a  summons  and  order  to  amend 
them.    J3u^  it  is  a  rule  in  the  King's  Bench,*^  that  '*ao  summons 

"  Append.  Chap.  XXIV.  §  5.  take  .a  yerdict  for  tfte  balance  doe  tobim, 

^  Wightw.  78.  ^  "  without  costs.     Sed  qxucrt,  as«to  the  ncccs- 

«  R.  H.  59  Geo.^ri.  K.  B.  JlrUe^  483.  sky  of  iociadiog  payments  by  the  defend- 

X  For  the  form  of  .particulars  of  set  off,    ant,  in  the  particulars  of.  tiie  plaintilfs 

see  Append.  Chap.  XXlV.  §  10.    And  for    demand ;  the  practice  not  being  conforma- 

the  effect  of  such  particulars,  see  8  PricCi     ble  to  the  casie's  .^| 

213.  ■  Peake's  Cas.  M.  Pri.  172.     [And  MC 

J  1  Esp.  Rep.  280.   2  Campb.  410.    In  .  Elchti  v.  Fellowes^  Wighiw.  78.] 

the  latter  case,  an  attorney  having  <ie-  .      ■  1  Campb.  69  in  notis. 

livercd  a  particular,  containing  only  the        *>  4  Taunt.  189. 

debtor  side  of  the  account,  was  made  to        •  R.  H.  69  Geo.  III.K.  B.  Anic,  481. 


t  Where  a  plaintiff  refused  to  deliver  a. particular  of  his  demand,  in  obedience  to  a 
judge's  order,  the  court  of  K.  B.  refused  to  allow  the  defendant  to  sign  jadgtnent  of  nm 
pros. ;  and  jftr  Bayley,  J. — "  the  introduction  of  the  practice  of  requiring  bills  of  par- 
ticulars is  certainly  of  modern  date,  and  [  am  sorry  to  say  it  is  very  much  abused, 
b«€ii».c  it  affords  encouragement  not  merely  to  delay,  but  to  great  expense  to  both 
parties  in  a  variety  of  instances.  The  application  for  a  particular  pf  demand,  however, 
stays  the  plaintiff's  proceedings  in  the  mean  time."     7,  DowL  ^  Ib/L,  125,  6. 

X  Le  Blanc,  J.  and  Thompson,  C.  B.  (fVhtUey  v.  Banks  J  1814,  and  BtinrtKigh,  J. 
(Ptmberton  v.  Bellinglon)  1816,  refused  to  order  the  plaintiff  to  'state  the  creditor  side 
of  the  account.  Manninf^'s  Digest,  Pradict.  B.  (b.)  6.  And  'see  Loval  v.  Utrd  Rantiagk^ 
3  V.  &.  B.  30.    Mann.  Exch.  trac.  214,  6. 

Giving  credit  to  the  opposite  party,  is  not  an  adjaission  that  tlie  sum  is  due.  2  £», 
lUp.  602.  ' 
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for  Turther  particulors  of  the  plaintiff's  demand,  defendant's  set  off, 
or  other  particular,  be  granted  in  any  action  depending  in  this 
court,  unless  the  last  previous  order  for  particulars  be  first  drawn 
up,  and  such  order  produced  at  the  time  of  applying  for  any  such 
summons."  An  amendment  was  allowed,  in  the  Common  Pleas, 
aAer  the  plaintiff  had  been  nonsuited  for  a  defect  in  the  bill  of  par- 
ticulars, and  a  new  trial  granted  on  payment  of  costs.^  And  the 
plaintiff,  in  such  case,  is  not  entitled  to  be  paid  the  costs  of  the  first 
trial,  previous  to  and  as  the  terms  of  the  amendment;  but  tlie 
*court  will  order  them  to  abide  the  event  of  the  cause.*  But  [*645] 
where  a  particular  was  delivered  under  a  judge's  order,  and  the 
plaintiff  delivered  a  second  particular,  without  an  order,  containing 
merely  an  echo  of  the  counts  in  the  declaration,  that  court  would 
not  allow  him  to  give  eyidenceof  any  claim  contained  in  the  second 
particular,  which  was  not  included  in  the  first/ 

At  the  trial,  the  particulars  of  the  plaintiff's  demand,  or  of  the 
defendant's  set  off,  if  delivered,  are  considered  as  incorporated  with 
the  declaration,  plea,  or  notice;  aud  on  production  of  the  order,  and 
•proof  of  their  delivery,  the  parties  arc  not  allowed  to  give  any  evi- 
dence out  of  them.f^  Therefore  where  the  particular  of  the  plain- 
tiff's demand  was  a  promissory  note  only,  and  on  being  produced 
it  appeared  to  be  improperly  stamped,  so  that  it  could  not  be  given 
in  evidence,  the  plaintiff,  though  he  might  otherwise  have  gone  into 
the  consideration  of  the  note,  was  held  to  be  precluded  therefrom 
by  his  particular.^  But  an  erroneous  date  to  a  bill  of  particulars, 
which  is  not  calculated  to  mislead  the  defendant,  will  not  preclude 
the  plaintiff  from  recovering  his  demand.*f  So,  where  the  plaintiff 
declared  in  debt  for  rent,  without  shewing  in  what  parish  the  lands 
were  situate,  and  delivered  a  particular  of  his  demand,  describing 
them  ID  a  wrong  parish,  the  court  held  that  the  plaintiff  might 
recover;  it  not  appearing  that  any  roisrepresemation  was  intended, 
or  that  the.  defendant  held  more  than  one  parcel  of  land  of  the  plain- 
tiff, so  as  to  be  misled  by  it:^  So,  where  the  plaintiff  declared  on 
three  bills  of  exchange,  in  three  several  counts,  but,  according  to 
hi&  particular,  only  sought  to  recover  on  the  bill  set  forth  in  the 
first  count ;  and  the  defence  was,  that  the  defendants  were  not  part- 
ners when  the  latter  bill  was  drawn,  and  the  plaintiff  tendered  in 
evidence  the  other  two  bills,  for  the  purpose  of  establishing  the  fact 
of  partnership ;  which  evidence  was  rejected,  on  the  ground  that 
these  bills  were  not  included  in  the  particular;  the  court  of  Common 
Pleas  granted  a  new  trial.'  And  although  the  plaintiff,  after  deliver- 
ing a  particular  of  his  demand,  cannot  at  the  trial  himself  giv# 

«!  2  Bos.  b  Pul.  246.  S.  C.  2  Sel.  Pr.  463. 

•  8  Price,  538.  •»  4  Esp.  Rep.  7. 

'  1  Tanot.  3ft3.  '  2  Tauot.  224. 

f  Peake*8  Ca«.  JVt.  Pri.  172.  1  Esp.  Rep.  ^  3  Maule  h  Sel.  380. 

196.  3  Esp.  Rep.  168.  2  Bos.  &  Pul.  243.  i  5  Moore,  567. 2  Brod.  &  Bing.  682.  S.  C. 


t  Particulars  of  demand  specified  a  bill  for  60/.  bearinj^  date  on  a  certain  day.  The 
evidence  was  o(  a  bill  of  63/.  dated  on  a  different  day,  in  the  same  year  and  month. 
The  variance  was  held  to  be  immaterial.    Manning't  Dig.  Praciiee.  B.  (e.) 
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evidence  out  of  it,  yet  if  the  defendant's  evidence  sliew  that  there 
were  other  items  which  he  might  have  included  in  his  demand,  he  is 
entitled  to  recover  all  that  appears  to  be  due  to  him.*'  An  Hem 
however,  of  the  plaintiff's  demand,  appearing  on  the  face  of  tbe 
[*646]  defendant's  set  off,  given  in  under  a' judge's  *order,  is  not 
such  an   admission  as  supersedes  the  necessity  of  the  plaintiff's 

proving  it.°f  ,,.,... 

If  ihe  particulars  of  the  defendant's  set  off  be  not  deliyered,  witbm 
tbe  time  mentioned  in  the  judge's  order,  the  defendant  is  precluded, 
by  the  terms  of  it,  from  giving  any  evidence  in  support  of  his  sel  offl 
But  the  plaintiff  cannot  make  any  objection  to  such  partica\ars,  at 
the  trial  of  tlie  cause,  which,  if  made  earlier,  the  defendant  or  the 
court  might  have  rectified."  In  an  action  of  assumpsit  brought  by 
the  assignees  of  a  bankrupt,  the  defendant  called  for  the  particalari 
of  the  plaintiff's  demand,  which  were  given  him,  and  then  pleaded 
in  abatement,  that  the  promises  were  made  by  himself  and  aoother 
person  jointly :  issue  being  joined  on  this  pjea,  it  appeared  in  evi- 
dence at  the  trial,  that  the  particulars  chiefly  related  to  transactions 
between  the  bankrupt  and  the  defendant,  jointly  with  the  persoa 
mentioned  in  the  plea ;  and  though  there  were  some  items  which 
concerned  the  defendant  only,  yet  as  these  were  not  distinguished 
from  the  rest,  the  chief  justice  would  not  suffer  them  to  be  given  ia 
evidence,  and  nonsuited  the  plaintiff:  The  court  of  King's  Bendi 
was  afterwards  moved,  but  refused  to  set  aside  the  nonsuiL^ 


We  have  already  seen,  that  the  parties  are  not  entitled  to  the 
inspection  of  books,  8z;c.  of  a  private  nature.*i  But  it  is  a  general 
rule,  that  a  party  has  a  right  to  inspect  and  take  copies  of  such 
books,  &;c.  as  are  of  9i  public  nature,  wherein  he  has  aninteresi;  so 
as  they  be  material  to  the  suit,  and  the  party  in  possession  be  not 
obliged  to  furnish  evidence  against  himself,  in  a  criminal  prosecu- 
tion :^  and  if  they  are  not  evidence  of  themselves,  the  courts  will 
order  them  to  be  produced  at  the  trial  ;*  otherwise  a  copy  is  suffi- 
cient. And  they  will  never  make  a  rule  to  produce  the  origaal, 
unless  it  be  necessary  to  inspect  it  on  account  of  an  erasure,  or  new 
entry.* 

The  books  of  the  Quarter  Sessions  have  been  considered  as  public 

»  1  Campb.  68. .  *»  MU,  641. 

"  2  Esp.  Rep.  602.  6  Taaot.  228.   1  ^  1  Blac.  Rep.  44.  and  see  Peake's  EM. 

Marsh.  33.  S.  C.  91 ,  &c.  as  to  the  inspection  of  public  writ- 

•  Holt  JW.  Pri.  66S.  ings  in  g^eneral. 

P  Colton  and  others,  assignees,  &c.  v.  •  1  Str.  126.  12  Yin.  Abr.  104.pl.  68.  S. 

Selbyy  £.  86  Geo.  111.  K«  B.  1  Esp.  Rep.  C.  Barnes,  468.  2  Durnf.  ^  East,  234. 

452.  S:  C.  1 1  Str.  307.  Say.  Rep.  7«. 

t  If  the  declaration  be  on  a  bill  of  exchange  and  foe  goods  sold,  and  a  paiticalar  of 
demand  is  obtained  under  ajudge^s  order,  the  plaintiff  may  recover  on  tbe  bill,  tbof^ii 
it  is  not  mentioned  in  his  particular  of  demand.  2  Carring.  ^  Payne^  A*.  P.  R.  267. 

t  Under  a  particular,  specifying  mei«dy  a  defliaud  on  a  promissory  note,  tb«  plaiaiiff 
may  recover  interest.  4  Eip,  Rep,  147. 
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books,  which  every  one  has  a  right  to  inspect.^  And  every  man  has 
*a  right  to  inspect  <he  proceedings  to  which  he  is  himself  a  [*647] 
party  ;'  for  he  has  an  interest  in  such  proceedings.  So,  in  an  action 
for  a  noalicious  prosecution,  where  it  was  necessary,  in  order  to 
support  the  action,  that  the  plaintiff  should  be  put  in  possession  cff 
the  contents  of  examinations  before  justices,  and  of  the  warrant  on 
which  he  was  apprehended,  the  court  granted  a  rule  that  they 
might  be  inspected,  and  copies  taken,  and  the  originals  produced 
on  the  trials  But,  upon  an  indictment  for  felony,  it  is  not  usual  to 
grant  a  copy  of  the  record  of  acquittal,  where  there  is  any  the  least 
probable  cause  for  the  prosecution.'  And  a  mandamf/Ls  will  not  lie, 
to  compel  a  magistrate  to  produce  depositions  taken  before  him  on 
a  charge  of  felony,  fpr  the  purpose  of  founding  an  indictment  for 
perjury  against  the  deponents :  the  magistrate  must  be  iubpcmaed 
to  produce  the  depositions,  which  may  be  read  in  evidence  before 
the  grand  jury.* 

Parish  books,  and  the  books  of  the  Custom  bouse,  Post  office, 
Bankj  South  Sea  house,  India  company,  &c.  are  to  spme  purposes 
considered  as  public  books;  and  persons  who  have  an  interest 
therein,  have  a  right  to  inspect  them  :^  And  a  rule  for  an  inhabitant 
of  a  parish  to  inspect  the  parish  books,  so  far  as  they  apply  to  the 
question  in  dispute,  may  be  absolute  in  the  first  instance.*^  So,  the 
books  of  the  commissioners  of  the  lottenfy  and  their  numerical  lists, 
are  of  a  public  nature ;  and  are  kept  by  the  commissioners  in  trust 
for  the  ticket  holders,  who  are  entitled  to  an  inspection  of  them  by 
rule  of  court.*^  But  access  is  not  allowed  to  parish  books;®  be.  for 
the  trial  of  questions  of  a  private  nature,  or  in  collateral  actions, 
brought  by  or  against  persons  who  have  no  interest  therein.  And 
though  the  East  India  company  are  compellable  to  produce  their 

1>ublic  books,'  yet  they  are  not  obliged  to  produce  their  books  of 
etters,^  &c. ;  nor  their  private,  books,  relating  to  the  appointment  of 
their  servants.^ 

*The  Court  roUs  and  books  of  a  manor  are  -of  a  public  [^648] 
nature ;  the  tenants  have  an  interest  therein,  and  the  lord  who  has 
the  custody  of  them,  is  considered  merely  as  a  trustee :'  Hence  it  is 
of  course,  in  the  King's  Bench,  to  grant  leave  to  inspect  the  court 

«  1  Wils.  297.  Rex  w.  Berking,  cited  in  ^  2  Ld.  Ravm.  851.  7  Mod.  129.  S.  C. 

1  WUs.  240.  1  BUc.  Bep.  39.  S.  C.  1  Chit.  1  Str.  304.    \  Bamaid.  K.  B.  465.  2  8tr. 

Rep.  477.  (a.)  but  see  id.  479.  where  the  954.  Barnes,  236. 

general  right  of  every  man  to  inspect  the  «  2  Chit.  Rep.  290. 

books  of  the  Quarter  Sessions  was  doubted  '  Sehinoiti  w.  Bunutead  and  others,  H.  30 

by  Mboi,  Ch.  J.  Geo.  III.  K.  B. 

«  1  Str.  126.  12  Vin.  Abr.  104.  pi.  66.  •  As  to  parish  books,  see  5  Mod.  890.    1 

S.  C.  Cas.  temp.  Hardw.  128.  2  Str.  1242.  Ld.  Ra>  m.  887.  S.  C.  12  Vin.  Abr.  147.  pL 

Barnes,  236. 1  Chit.  Rep.  476.  (a.)  but  see  11.  1  Barnard.  100.  1  Wils.  240.  2  Chit. 

1  Ld.  Raym.  252.  Carth.  421.  S.  C.  Oilb.  Rep.  288.  4  Barn.  &  Aid.  801.  bat  see  1 
Cas.  K.  B.  134.  (Dr.  IVed*t  case.)  2  Str.  Blac.  Rep.  27.  And  as  to  CuiUm  hoase 
1005. 1  Wils.  240.  1  Blac.  Rep.  41.  S.  C.  books,  &c.  see  1  Ld.  Raym.  705.  2  Str. 
cited  Say.  Rep.  250.                                  -  1005.  1  Wils.  240.  Say.  Rep.  260.  1  Blac. 

7  Barnes,  468,  9.  Rep.  40.  S.  C.  but  see  Barnes,  285.  Com. 

s  1  Ld.  Raym.  253.  Carth.  421.  S.  C.  8  Rep.  555.  S.  C. 
Blac.  Com.  126. 1  Chit.  Cr.  L.  89.  bat  tea        '1  Mod.  129.  2  Ld.  Raym.  851.  S.  C. 

2  Str.  1122. 1  Blac.  Bep.  885.  Leach*s  Cr.        r  1  Str.  646. 
L.  26.  >»  2  Str.  717. 

>  1  Chit.  Rep.  627.  *  2  Str.  966.  1006. 
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rolls,  be.  of  a  manor,  on  the  application  of  a  tenant  of  the  manor, 
who  has  been  refused  that  permission  by  the  lordA  And  one  wkie 
has  9L  prima  facie  title  to  a  copyhold,  is  entitled  to  inspect  the  coari 
rolls,  and  take  copies  of  them,  so  far  as  relates  to  the  copyboM 
claimed,  thoagh  no  cause  be  depending  for  it  at  the  time.^  So, 
where  a  copyhold  tenant  was  forbid  by  the  lord  to  cut  onderwood 
upon  the  copyhold,  without  the  lord's  licence,  the  court  granted  a 
mandamuB  for  the  lord  to  permit  the  tenant  to  inspect  the  coart  roUs, 
so  far  as  related  to  the  cutting  of  underwood,  after  applicatioD  to, 
and  refusal  by  the  lord ;  although  there  was  not  any  suit  depend- 
ing."^ But  this  privilege  is  confined  to  the  tenants  of  the  manor: 
for  the  lord  or  tenants  of  a  different  manor,  having  no  interest  in 
the  court  rolls,  &;c.  cannot  claim  the  inspection  of  them  :°  And  even 
though  the  party  applying  be  a  tenant  of  the  manor,  the  court  will 
not  grant  a  mandamus  to  inspect  court  rolls,  for  the  purpose  of  sap- 
porting  an  indictment  against  the  lord,  for  not  repairing  a  road 
within  the  manor.^  In  the  King's  Bench,  if  the  rule  be  moved  for 
on  behalf  of  a  copyhold  tenant,  it  is  absolute  in  the  first  instance;' 
but  otherwise  it  is  only  a  rule  nisii^  In  the  Common  Pleas,  it  is 
always  a  rule  to  show  cause  :^  and  the  court  expect  an  affidavit  to 
show  that  the  person,  on  whose  behalf  the  motion  is  made,  is  a  tenant 
of  the  manor,  and  has  applied  to  the  lord  or  his  steward,  for  ao 
inspection  and  copies  of  the  court  rolls,  which  have  been  denied.* 
A  freehold  tenant  of  a  manor  has  no  right  to  inspect  the  court  rolb, 
unless  there  be  some  cause  depending,  in  which  his  right  may  be 
involved.* 

So,  the  books  of  a  Corporation  are  in  nature  of  public  books;* 
and  every  member  of  the  corporation,  having  an  interest  therein, 
has  a  right  to  inspect  and  take  copies  of  them,  for  any  mutter  iliat 
[*649]  concerns  ^himself,  though  it  be  in  a  dispute  with  others.'  But, 

f)ending  an  action  by  a  corporation  for  tolls,  the  courts  will  not  grant 
eave  to  inspect  the  corporation  books  or  muniments,  on  the  appli- 
cation of  the  defendant,  a  stranger  to  the  corporation  :^  And  the 
inspection,  when  granted,  is  confined  to  the  subject  matter  in  dis- 
pute.* These  rules  of  inspection,  in  cases  of  copyholds,  corpoca- 
tions,  kc.  are  never  granted,  but  only  where  civil  rights  are  depend- 

^  8  Durn.  U  East,  141.  and  see  Barnes,  between  himself  and  the  lord,  toodiio;  a 

236.  2  Bine.  Rep.  1061.  accord,  copyfu^ld:  but  see  Banics,  237.  S  Bbck. 

1  10  East,  235.  Rep.  1080.  semfr.  contra  f  and  tee  2  Vei. 

"  4  Maule  &  Sel.  162.  620.  13  Ea«t,  10. 

>  12  Vin.  Abr.  146    Banb.  269.  2  Str.  •  2  Str,  964,  6. 

1006.  Talbot  y.  Borsaly  M.  28  Geo.  III.  K.  «  2  Str.  1223.  Barnes,  285.  Con.  Ra. 

B.  8  Dumf.  k.  East,  142.  666.  S.  C. 

»  5  Barn.  &  Aid.  902.  1  Dowl.  &  Ryl.  j  8  Dtimf.  ^  East,  690.  and  see  5  Mod 

660  S.  C.  and  see  3  Durnf.  k  East,  142.  896.  1  Ld.  Rajm.  337.  S.  C.  S  Str.  19oa 

9  3  Durnf.  &  East,  141 .  Barnes,  288. 8  Wife.  896.  2  Blac.  Reo.  877. 

q  7  Dunif.  U  East,  746.  8.  C.  1  Chit.  Rep.  476.  (a.)  accord.  1  Donf. 

'  2  Blac.  Rep.  1061.  Jinte,  492,  (Jb).  &  East,  689.  8  Durnf.  &>  East,  aOS.  1  H. 

•  Barnes,  236.  and  see  8  Wils.  399.  2  Blac.  211.  contra. 

Blac.  Rep.  1061.  >  1  Barnard.  465.  2  Str.  lOOS.  1223.  1 

1 7  Durnf.  U  East,  746.  and  see  1  Wils.  Wils.  239.  1  Blac.  Rep.  40.  S.  C.  8  Damf. 

104.  where  a  frtefwlder  was  refused  a  rule  ^'  East,  803.  and  see  2  Chit.  Rep.  281 .  29a 

to  inspect  the  rolls  of  the  manor,  in  a  case  but  see  8  Dumf.  ^  Bast,  579. 
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ing^  for  it  is  a  constant  and  invariable  rule,  that  in  criminal  cases, 
the  party  shall  never  be  obliged  to  furnish  evidence  against  himself.^ 
Informations,  in  nature  of  quo  warranto,  are  now  considered  in  the 
light  of  ctviZ  proceedings;  and  therefore,  when  they  are  exhibited 
at  the  relation  of  a  member  of  a  corporation,  the  court  will  ^rant  a 
rule  for  the  inspection  of  such  of  the  corporation  books  as  relate  to 
the  subject  matter  in  dispute  :^  And  where  an  informption  or  action 
is  depending,  the  mojtion  for  a  rule  to  inspect  and  take  copies  from 
the  books,  is  absolute  in  the  first  instance.^  When  no  action  is 
depending,  the  proper  mode  of  proceeding  is  by  moving  for  a  rule 
to  shew  Cause,  why  a  mandamus  should  not  issue,  commanding  the 
officer  who  has  the  custody  of  the  books,  to  permit  the  party  apply- 
ing to  inspect  and  take  copies  of  the  necessary  entries.®  If  a  rule 
be  made  to  shew  cause  why  an  information  should  not  be  filed,  in 
nature  of  a  quo  warranto,  the  court  of  King's  Bench  will  make  a 
rule  for  the  prosecutor  to  inspect  and  take  copies  of  books  and 
records,  as  soon  as  the  rule  to  shew  cause  is  granted  :^  but  if  a  rule 
be  made  to  shew  cause  why  a  mandamus  should  not  be  awarded,  the 
court  will  not  make  a  rule  for  the  prosecutor  to  inspect  and  take 
copies  of  books  and  records,  until  the  rule  be  made  absolute,  and 
a  return  made  to  the  mandamus  .*^  And,  in  an  action  against  a  corpo- 
ration, upon  a  right  of  toll,  the  court  refused  a  rule  to  inspect  the 
public  books,  records,  and  writings  of  the  corporation ;  because  no 
issue  was  joined,  so  that  it  could  not  appear  whether  such  inspection 
would  be  necessary.^ 

•  1  Wils.  240.  •  4  Maule  4^  Set.  162.  and  see  Mr.  Ab- 
|>1  Ld.  Raym.  706.  2  Ld.  Raym.  027.    fan*f  edition  of  Strange,  p.  1223,  Nifurftf.2 

2  Sir.  1210.  1  Wils.  239.  1  Blac.  Rep.  37.  Chit«  Rep.  366.  (a,) 

S.  C.  Id.  351.  S.  P.  4  Bur.  2489.  1  Dornf.        f  Ca<.  temp.  Hardw.  246.  Say  Rep.  145. 

k  East,  689.  3  Durnf,  k.  East,  142.  but  see  3  Durnf.  k  East,  661. 

«  2  Chit.  Rep.  366.  (a.)  and  see  8  Dumf.        '  Say.  Rep.  146.  1  Ld.  Raym.  268.  oe- 

k  East,  142.  679. 4  Taunt.  162.  eord. 

*  2  Cliit.  Rep.  866.  and  see  3  Durnf.  k        ^2  Blac.  Rep.  877.  3  Wils.  398.  S.  C.  1 
East,  141.  Barnes,  236.  Ld.  Raym.  263.  Garth.  421.  S.  C.  accord. 
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Or    CHANGING    the    VENUE,    CONSOLIDATING   AC- 
TIONS, AND  STRIKING  OUT  COUNTS. 

X  HE  law  having  settled  the  distinction  between  locai  and  trann- 
tory  actions,  it  seems  that  towards  the  reign  of  Richard  the  second, 
it  was  greatly  abused;*  for  a  litigious  plaintiff  would  frequently  lay 
his  action  in  a  foreign  county,  at  a  great  distance  from  where  the 
cause  of  it  arose,  and  by  that  means  oblige  the  defendant  to  come 
with  his  witnesses  into  that  county.  To  remedy  which,it  was  ordained 
by  statute,^  "  to  the  intent  that  writs  of  debt  and  accountj  and  all 
other  such  actions,  be  from  henceforth  taken  in  their  counties,  and 
directed  to  the  sheriffs  of  the  counties  where  the  coQtracts  of  the 
same  actions  did  arise  ;  that  if  from  henceforth,  in  pleas  upon  the 
same  writs,  it  shall  be  declared^  that  the  contract  thereof  was  made 
in  another  county  than  is  contained  in  the  original  writ,  that  then 
the  same  writ  shall  be  utterly  abated."  The  design  of  this  statote 
was  to  compel  the  suing  out  of  all  writs  arising  upon  contract,  in  the 
very  county  where  the  contract  was  made,®  agreeably  to  the  law  of 
Henry  the  first:^  Unusquisque  per  pares  suos  judicandus  est^  ef  ^ut- 
dem  provincia  ;  peregrina  vera  juaicia  modis  omnibus  tubmovemus.* 
But  as  the  statute  only  prescribes,  that  the  count  shall  agree  with 
the  writ,  in  the  place  where  the  contract  was  made,  it  did  not  effec- 
tually prevent  the  mischief:^  And  therefore  a  statute  of  Henry  the 
fourthf^  directs  all  attornies  to  be  sworn,  that  they  will  make  do  sait 
in  a  foreign  county,  and  there  is  an  old  rule  of  court,''  which  makes 
it  highly  penal  for  attornies  to  transgress  this  statute. 

Soon  after  the  statute  of  Henry  the  fourth,  a  practice  began  of 
pleading  in  abatement  of  the  writ,  the  impropriety  of  its  veooe, 
even  before  the  plaintiff  had  declared.  At  6rst,  in  the  reign  of 
[*651]  Henry  the  *fi(lh,  they  examined  the  plaintiff  upon  oath,  as 
to  the  truth  of  his  venue  :  But  soon  after,  they  began  to  allow  the 
defendant  to  traverse  the  venue,  and  try  die  traverse  by  the  codd- 

•  Gilb.  C.  p.  89.  '2  BlAC.  Rep.  1032. 
t>  6  R.  U.  c.  2.  f  4  Hen.  IV.  c.  IB.- 

«  2  Blac.  Rep.  1032.  b  R  M.  1664.  §  6.  K.  B.  R.  M.  1664.  $  & 

«»  Leg.  Hen.  I.  c.  31.  C.  P.  and  see  R.  M.  15  Elii.  &  16.  C.  P. 

•  GUb.  C.  P.  89,  in  noiii. 
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try.^  This  practice  being  subject  to  mach  delay,  the  judges  intro- 
duced the  present  method  of  changing  the  venne  upoil  motion,  on 
the  equity  of  the  above  statute  ;^  which  Lord  Holt  says,^  began  in 
the  time  of  James  the  first :  And  accordingly  we  find,  that  among 
the  fees  of  the  court  of  King's  Bench,  as  found  by  a  jury  under  the 
king's  commission  in  1630,  one  is,  "  for  every  rule  to  alter  a  vwne."™ 
The  form  of  the  rule  and  affidavit  are  also  stated  by  Styles/^  as 
established  in  23  Car.  !.<> 

But  whenever' the  practice  began,  it  is  now  settled,  that  in  traim- 
tory  actions,  the  venue  may  be  changed  upon  motion,  either  by  the 
plaintifi' or  defendant :  And,  in  an  action  against  several  tlefendants, 
it  may,  it  seems,  be  changed  at  the  instance  of  some  of  them  on1y.P 
The  plaintifi*  shall  not  directly  alter  his  venue,  after  the  essoin  day 
of  the  next  term  after  appearance  ;  though  he  would  pay  costs,  or 
give  an  imparlance i"^  let  he  may  in  efiect  do  it,  by  moving  to 
amend  f  and  that,  after  the  defendant  has  changed  the  venue,'  or 
pleaded,^  and  even  after  two  terms  have  elapsed  from  the  delivery 
of  the  declaration.^  An  amendment  was  allowed  in  the  King's 
Bench,  in  an  action  for  a  penalty  under  the  bribery  act,  by  altering 
the  venue  from  the  county  at  large  to  an  interior  jurisdiction,  after  the 
time  limited  for  commencing  a  new  action ;  the  particularity  of  the 
declaration  making  it  appear  probable  to  the  court,  that  the  plaintiff' 
was  proceeding  on  the  same  fact  for  which  the  action  was  originally 
brought,  when  laid  by  mistake  in  the  wrong  county,  though  there 
was  no  affidavit  that  it  was  the  same:^  And  in  another  case,  such 
amendment  was  allowed,  though  it  appeared  that  there  were  distinct 
causes  of  action  in  the  two  different  counties,  upon  an  affidavit  that 
the  plaintiff  proceeded  on  a  mistake,  in  supposing  that  both  causes  of 
^action  could  be  proved  in  the  county  where  the  election  was  [^652] 
bolden.^  But,  in  the  Common  Pleas,  where  the  defendant  had  put 
off  the  trial  at  the  assizes,  on  the  absence  of  a  witness,  the  court 
refused  to  let  the  plaintiff  amend,  by  changing  the  venue  to  Middle^ 
9ex**  And  that  court  will  not  amend  a  declaration,  by  changing 
the  venue,  unless  the  plaintiff  shew  substantial  ground  for  it :  There- 
fore, where  the  plaintiff  moved  to  amend,  by  changing  the  venue 
from  Bedfordshire  to  Middlesex,  on  the  ground  that  the  action  de- 
pended on  a  question  of  law,  as  to  the  construction  of  an  inclosure 
act,  and  would  therefore  be  tried  better  and  more  expeditiously  in 
town ;  the  court,  on  an  affidavit  of  the  defendant,  that  the  cause  of 

i  Rastal,  tit.  DeM,  184.   (b.)  Fitz.  Abr.        P  Cas.  Pr.  C.  P.  133.  Pr.  Reir.  490.  S,  C. 

tit.  Briefs  18.  4  Maule  U  Sel.  233.  but  see  6  Taoot  87. 

k  1  SaoDd.  74.  (2,)  631.  2  Chit  Rep.  417,  18. 

i  2  Salli.  670.  ?  Sty.  P.  R.  626.  B.  M.  10  Geo.  II.  rtg. 

-  Trye'g  jut.JU,  231.  2.  (e.)  K.  B. 

>  Sty.  P.  R  (Ed.  1707.)  631.  ^  2  Str.  1162. 

•  Tbe  case  of  Ln^d  Oerrard  ▼.  Fhjfd^        *  2  Barnard.  K.  B.  163.  2  Str.  1202. 
(East,  16  Car.  2.)  1  Sid.  186.  is  said  to  be        <  1  Wils.  178.  and  see  Barnes,  12. 488. 
the  first  case  in  the  boolu,  on  the  subject        ■  Say.  Rep.  160.  204.  1  Kenyoo,  868. 

of  changing  tbe  venue ;  but  that  case  men*  S.  C.  2  Bur.  1008. 
tions  the  common  affidavit,  and  comtnon        '  4  East,  433. 
rale  for  changing  the  venue,  which  shews        r  4  East,  435. 
that  the  practice  was  then  welt  known  and        ■  2  New  Rep.  C.  P.  68. 
established :  And  see  2  Blac.  Rep.  1033. 
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actioo  arose  in  Bedfordshire^  discharged  the  rule.*  So,  where  an 
attorney  has  waived  his  privilege  to  sue  in  Middletex^  by  layiog  the 
venae  in  another  county,  he  cannot  avail  himself  of  his  privilege  by 
amending,  so  as  to  change  the  venue  to  Middlesex.^ 

The  defendant  is  in  general  allowed  to  change  tbe  vefMoe  id  aH 
tratuiiory  actions,  arising  in  a  county  different  from  that  where  tbe 
plaintiff  has  laid  it;®  and  he  may  even  change  it  from  London  to 
MiddleseXy^  or  vice  versa,^  But  the  venue  cannot  be  cbangFd  ia 
local  actions  f  And  in  transitory  actions,  where  material  evidence 
arises  in  two  counties,  the  venue  may  be  laid  in  either :s  and  if  il  be 
laid  in  a  third  county,  the  courts  will  not  change  it ;  for  tbe  defend- 
ant in  snch  case  cannot  make  the  necessary  affidavit,  that  the  cause 
of  action  arose  in  a  particular  county,  and  not  elsewhere.^  Thus, 
where  the  venue  was  laid  in  London^  and  it  appeared  from  tbe  affi- 
davit, that  the  cause  of  action  arose  upon  a  bridge  called  Kin^t 
bridge,  partly  in  the  county  of  £sn^,  and  partly  in  the  coanty  of  tbe 
city  of  Canterbun/f  and  not  elsewhere,  the  court  refused  to  change 
the  venne.^ 

When  the  cause  of  action  arises  out  of  the  realm,  the  coarts  will 
not  change  the  venue;  because  tbe  action  may  as  well  be  tried  in  tbe 
county  where  the  venue  is  laid,  as  in  any  other  where  tbe  cause  of 
[*653]  action  did  not  arise.^  So,  where  the  cause  of  action  partly 
arose  in  Derbyshire  and  partly  in  Ireland^  tbe  court  of  King's  Bench 
refused  to  change  the  venue  from  London  to  Derbyshire^  on  an  affi- 
davit that  the  cause  of  action  arose  in  the  county  of  Derby  and  in 
Ireland^  and  not  in  London,  or  elsewhere  than  in  tbe  county  of 
Derby  and  in  Ireland  i^  And  as  it  is  necessary,  for  changing'  the 
venue,  that  the  cause  of  action  should  be  wholly  confined  to  a  single 
county,  the  courts  will  not  change  it  in  an  action  of  dek  on  bond 
or  other  specialty,"^  or  on  an  awardj^'f  or  in  covenant  on  a  lease,*  or 
charterparty  of  affreightment,?  or  assumpsit,  unless  some  special 
ground  be  laid  ;*>  for  debitum  et  contractus  sunt  nuHius  loci,  and 
bonds  and  other  specialties  are  bona  noiabilia  wherever  they  happen 

»  6  Taant.  408.  2  Marth.  121.  S.  C.  i  1  Wilt.  178. 

^  7  Taunt.  146.  2  Marsh.  426.  S.  C.  k  Say.  Rep.  77.  Cowp.  176.  aod  see  1  U. 

•  R.  M.  1654.  §  5.  K.  B.  R.  M.   1654.  §  Blac.  280.  1  Taunt.  269,  60.  2  Taunt.  197. 
8.  C.  P.  Barnes,  491.  6  Taunt.  669.  2  Marsb.  280.  S.  C. 

<i  2  Str.  857.  Barnes,  487.  Pr.  Ref.  430.  >  4  Eaat,  496.  and  see  2  New  Rep.  C.  P. 

8.  C.  397. 

•  2  Darnf.  &  East,  275.  Cas.  Pr.  C.  P.  a  i  Keb.  65.  1  Sid.  87.  Sty,  P.  R.  631. 
41.  Pr.  Reg.  429,  80.  Barnes,  481.  S  Str.  878.  Andr.  66.  R  M.  10  Geo.  II. 

t  Say.  Rep.  146.  (c.)  K.  B.  Gilb.  K.  B.  339.  Gitb.  C.  P.  90. 

ff  7  Co.  2.  cr.  2  Salk.  669.  B.  M.  10  Geo.  BaUin  Y.Kent,  E.  20  Geo.  III.  K.  B.  Barnes, 

II.  reg.  2.  (o.)  K.  B.  2  Durnf.  ^  East,  275.  491. 

7  Durnf.  &  East,  583.  «  3  Bos.  U  Pul.  355. 

^  7  Durnf.  ^  East,  206.  3  Bos.  &  Pul.  <>  2  Chit.  Rep.  419,  20. 

579.  Rowland  v.  Knapp,  U.  41  Geo.  III.  C.  P  7  Taunt.  306.  1  Moore,  64.  S.  C. 

P.  Id.  579,  80.  3  Taunt  464.  2  Saund.  5.  q  Pole  v.  Horobin,  M.  22 Geo.  III.  K.  B. 

(3.)  but  see  2  Blac.  Rep.  940.  1  New  Rep.  cited  in  1  Durnf.  &,  East,  782.  (a).  1  Darnf. 

C.  P.  110. 310. 1  Taont.  259. 6  Taunt.  565,  ^  East,  781.  and  see  1  Bos.  &  Pol.  4aa.  8 

6.  2  Marsh.  278.  S.  C  2  Moore,  64.  East,  268. 


t  3  BtamMCres.  9.  4  Dowl.  ii  Hjl  685. 
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■ 

to  be.'f  In  an  action  for  infringing  a  patent,  which  was  granted  in 
MiddleseXj  the  court  of  King's  Bench  refused  to  change  the  venue 
from  Glamorganshire  to  Warwickshire.*  And  it  is  now  holden  in 
the  King's  Bench,^  agreeably  to  the  practice  of  the  court  of  Com- 
mon Pleas,"  that  the  venne  cannot  be  changed,  unless  upon  a  special 
ground,^  in  an  action  upon  a  promissory  npte,  or  bill  of  exchange. 
And  if  an  action  be  bond  fiat  brought  on  a  promissory  note,  the 
plaintiff  may  retain  the  venue,  though  the  action  be  for  other  causes 
also;  and  the  court  will  not  restrain  the  plaintiff  from  proceeding 
in  the  county  he  has  elected,  for  the  other  causes.^  But  the  venue 
may  still  be  changed  in  an  action  upon  a  policy  of  hisurance,*  not 
being  by  deed  ;  or  in  any  other  action,  the  right  of  which  is  founded 
upon  simple  contract.*  And  in  covenant  upon  a  lease,  for  diverting 
water  from  a  mill,  &c.  a  view  being  proper  to  be  had,  the  venue 
was  changed  to  the  county  where  the  premises  lay ;  though  most  of 
the  plaintiff's  witne^es  resided  in  the  county  where  the  venue  was 
laid.' 

*The  venue  may  be  changed  in  an  action  for  criminal  [^654] 
conversation,  on  the  usual  affidavit,  that  the  whole  cause  of  action, 
if  any,  arose  in  the  county  to  which  it  is  changed;  for  the  whole 
cause  of  action  is  the  trespass  committed  on  the  plaintiff's  wife :® 
So  the  venue  may  be  changed  in  an  actios  for  an  assault.^  And 
the  court  of  Common  Pleas  will  change  the  venue  in  a  penal  action, 
on  the  usual  affidavit,  as  well  as  in  any  other.®  But  in  an  action  for 
scandalum  magnaXumy  the  courts  will  never  change  the  venue;'' 
because  a  scandal  raised  of  a  peer  of  the  realm  is  not  confined  to 
any  particular  county,  but  reflects  on  him  through  the  whole  king- 
dom; and  be  is  a  person  of  so  great  notoriety,  that  there  is  no 
necessity  for  obliging  him  to  try  his  cause  in  the  neighbourhood.  So, 
in  an  action  for  a  libel,  published  in  a  newspaper  in  one  county, 
and  circulated  in  other  counties,^  or  contained  in  a  letter,  written 
by  the  defendant  in  one  county,  and  directed  into  another,'^  the 
court  of  King's  Bench  will  not  change  the  venue;  because  the 
defendant  cannot  make   the  common   affidavit,  that  the  cause  of 


'  I  Darnf.  &i  East^  571.  Durof.  &  East,  275.  7  Durnf.  k  £«st,  206. 

■  Per  Cur.  T.  22  Geo.  III.  K.  B.  •  Say.  Rep.  7. 

«  Andr.  66.  per  Ckappte^  J.  R.  M.  10  «»  8  East,  268.  but  gee  2  Chit.  Rep.  419, 

Geo.  H.  (c.)  K.  B.  Preciovi  v.  Beftnetj  E.  20. 

25  Geo.  111.  K.  B.  but  see  the  opinion  of  «"  10  East,  32.  and  see2  Chit.  Rep.  417. 

the  other  justice,  hi  Andr.  66.  IWils.  41.  ^  2  Chit.  Rep.  417. 

Say.  Rep.  7.  contra,  «  5  Taunt.  754.  1  Marsh.  320.  S.  C.  but 

"  C«s.  Pr.  C.  P.  119.  Pr.  Reg.  417,  18.  see  1  Sid.  287.  itmh.  contra. 

Barnes,  480.  483.  485.  487.  491,  2.  2  Blac.  ^  1  Lt^v.  56.   2  Salk.  668.  Carth.  400.  S. 

Rep.  993.  1  Bos.  &,  Pul.  20.  2  Bos.  &.  Ful.  C.  2  Str.  807.  Barnes,  482.  Cas.  Pr.  C,  P. 

855.  132.  Pr.  Reg.  417.  S.  C.  Giib.  C.  P.  90. 

>  Ptr  Cut.  T.  25  Geo.  111.  K.  B.  2  Chit.  v  Hotkim  v.  Ridgtway,  H.  23  Geo.  III. 

Rep.  418, 19.  K.  B.  1  Durnf.  U  East,  571. 

7  5  Taunt.  676.  2  Dowl.  ^  Ryl.  164.  but  *>  1  Duruf.  &.  East,  647. 1  Brod.  h  Bing. 

see  7  Price,  564.  ttmb,  contra,  299. 

*  Andr.  66.  2  Str.  1180.  Say.  Rep.  7.  2 


t  Neither  will  the  court  entertain  such  motion,  in  an  action  on  a  specialty;  before 
issue  joined.  3  Bam,  ^  Cra.  552.  5  DowL  ^  Ryl.  441. 
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action  arose  in  a  single  coanty,  and  not  elsewhere:  And,  for  a  nitA* 
lar  reason,  the  venue  cannot  be  changed  in  an  action  against  t 
carrier,^  or  lighterman,^  or  for  an  escape,'  or  false  retnni.^  So, 
in  scire  facias  to  repeal  a  patent,"  or  action  for  infringing  it,*  the 
defendant  cannot  change  the  venue  from  Middlesex^  to  any  other 
county;  nor  can  the  venue,  we  have  seen,?  be  changed,  in  socb  ao 
action,  from  one  county  to  another.  But,  in  an  action  for  a  libel, 
the  court  will  change  the  venue  into  a  county  in  which  it  was  both 
written  and  published  :^  And  the  distinction  seems  to  be,  between  a 
libel  which  is  dispersed  through  several  counties,  and  a  letter  which 
is  written  in  one  county  and  not  opened  in  another;  on  the  former, 
the  venue  cannot  be  changed,  on  the  latter  it  may.'  So,  in  an 
action  on  the  case,  for  overturning  the  plaintiff  in  a  stage  coach,  the 
venue  may  be  changed  into  the  county  where  the  accident  kap- 
peoed.*  And  it  is  no  reason  against  changing  the  venfte,  tlat  if 
changed,  the  cause  is  likely  to  be  tried  by  persons  interested  in  the 
[*655]  question,  if  *they  are  likely  to  have  as  strong  an  interest  on 
one  side  as  on  the  other.* 

Though  the  courts  in  general  will  not  change  the  venue,  when  it 
is  laid  in  the  proper  county,  yet  they  will  change  it  even  then,  open 
a  special  ground :"  Thus,  in  debt  on  bond,  where  the  venue  was  laid 
in  jLandon^  and  the  plaintiff's  and  defendant's  witnesses  lived  io 
Lincolnshirej  the  court  of  King's  Bench  changed  it  into  the  latter 
county.'   So,  where  the  cause  of  action  arose  in  another  county  than 
that  in  which  the  venue  is  laid  by  the  plaintiff,  and  the  justice  of  the 
case  requires  the  trial  to  be  had  there,  all  the  witnesses  residing  ata 
^at  distance  from  the  county  where  the  venue  is  laid,  the  courts^ 
on  the  application  of  the  defendant,  will  change  the  venoe,  oo  his 
agreeing  to  admit  a  particular  fact,  which  in  point  of  formexbis  in 
the  original  county.^    But  in  an  action  by  an  attorney  for  an 
escape,  it  is  not  a  sufficient  ground  for  deviating  from  the  general 
rule  not  to  change  the  venue  in  such  case,  that  the  witnesses  on 
both  sides  reside  in  the  county  to  which  the  venue  is  wished  to  be 
changed.* 

When  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  the  courts,  on  an  affidavit  of  the  circum« 
stances,  will  change  it,  in  iraruitory  actions  ;*  or,  in  local  actions, 
will  give  leave  to  enter  a  suggestion  on  the  roll,  with  a  nient  dedin^ 

1  Edu  ▼.  Glwtr,  H.  27  Geo.  III.  K.  B.  »  5  Taunt.  606. 

but  tee  4  Taunt.  720.  *  2  Chit  Rep.  418,  19. 

k  2  Salk.  670.  >  1  Durnf.  i^  Eatt,  781.  and  see  I  Hoc 

1  Id.  1  Keb.  66. 1  Sid.  87.  Barnes,  491.  ^  Pul.  20.  426.  1  Chit.  Rep.  334.  bor  see  1 

2  Marsh.  162.  but  see  Barnes,  493.  2  Chit.  WUs.  162.  1  Durnf.  U  East,  782.  tii  molu. 

Bep.  418.  2  Marsh.  162.  6  Price,  612. 

»  2  Salk.  669. 2  Str.  727.  Sa/.  Rep.  64.  7  8  East,  329.  Edie  v.  Glover,  H.  27  Geo. 

1  Wils.  336.  S.  C.  III.  K.  B.  and  see  2  Chit.  Rep.  418, 19.  3 
»  2  Cox,  236.  Boi.  S^  Pul.  681.  8  Taunt.  636. 

0  6  Durnf.  b  East,  363. 1  East,  1 16.  (a,)        >  2  Marsh.  162.  and  see  2  Chit.  Rep.  416. 

2  Chit.  Rep.  418.  19.  • 

P  Jhdt,  663.         '  •2  Str.  874.  3  Bar.  1664.  1  RIac  Bcp. 

4  3  Durnf.  fy  East,  806,  Ant  ▼.  Tcr^/or,    480.  8.  C.  but  see  i  Bamanl.  K.  B.  283. 

T.  36  Geo.  HI.  K.  B.  FoUy  v.  Urd  Feierbonmgh,  U.  26  Ge^  Ul. 

'  3  Durnf.  ii  East,  662.  K.  b' 
•  4  Taunt  729. 
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ID  order  to  have  the  trial  in  -ao  adjoining  county  :^.  And  the  parties 
by  consent  may  change  the  venue  in  local  actions,^  or  have  them 
tried  out  of  their  proper  county,  such  consent  being  entered  by  sug- 
gestion on  the  roll.*^ 

On  the  other  hand,  though  the  courts  will  in  general  change  the 
venue,  where  it  is  not  laid  in  the  proper  county,  yet  if  an  impartial 
or  satisfactory  trial  cannot  be  had  there,  they  will  not  change  it;  as 
in  an  action  for  words  spoken  of  a  justice  of  the  peace,  by  a  candi- 
date upon  the  hustings,  at  a  county  election.®  And,  in  order  to 
avoid  delay,  the  courts  will  not  change  the  venue,  except  by  consent, 
or  upon  an  affidavit  of  merits,' into  the  city  of  Bristol  or  Korwich^ 
where  there  are  no  Lent  assizes,  in  Michaelmas  or  Hilary  term  ;f^ 
*nor  into  HuU^  Canterbury^  bx.  where  the  justices  of  nis%  [*656] 
prias  seldom  come;^  nor  into  the  city  of  Worcester  or  Gloucester^ 
out  of  the  county  at  large,  because  the  assizes  for  the  city  and 
county  at  large,  are  holden  at  the  same  place.^  But  the  venue  may 
be  changed,  as  a  matter  of  course,  into  the  city  of  Bristol^  be.  pre- 
vious to  the  summer  assizes. 

So,  when  the  venue  is  not  laid  in  the  proper  county,  the  privilege 
of  the  plaintiff  will  in  some  cases  prevent  the  courts  from  changing 
it.  Thus,  in  an  action  brought  by  a  serjeant,' barrister,"^  attorney j'^ 
or  other  officer  of  the  court,®  if  the  venue  be  laid  in  Middlesex^  the 
plaintiff,  suing  as  a  privileged  person,  has  a  right  to  retain  it  there, 
on  account  of  the  supposed  necessity  of  his  attendance  on  the  court : 
But  if  the  venue  be  laid  in  any  other  county,  as  in  London;^  or  the 
plaintiff,  though  privileged,  sue  as  a  common  person,  by  original  or 
otherwise,^  or  en  auterdroitj  as  executor  or  administrator,  or  jointly 
with  his  wife  or  other  persons,'  he  has  no  such  privilege:  and  the 
court  will  not  suffer  him  to  use  his  privilege,  so  as  to  oppress  a 
defendant'  When  a  serjeant,  barrister,  attorney,  or  other  officer 
of  the  court,  is  defendant^  he  has  no  privilege  whatever  respecting 
the  venue.* 


^  10  Mod.  198.   1  Str.  235.  8  Bur.  1334.  i  Pr.  Reg:.  420. 

1  Durnf.  ^  East,  363.  "  2  Show.  176.  242. 1  Mod.  64.  Sty,  Rep. 

•  1  Wils.  298.  Grovci  ▼.  DuraU,  H.  88  460.  2  Salk.  668.  670,  71.   2  Ld.  Raym. 
Qeo.  ill.  K.  B.  1566.  2  Str.  822.  1  Wils.  159.  1  Blac.  Rep. 

*  Fimtra^  v.  Fontrau,  in  K.  B.  ptr  Cur,  19.  3.  C. 

•  Cowp.  510.  and  lee  2  Salk.  670. 4  Bur.  "  2    Salk.  668.  Say.   Rep.  153.    180. 
3447.  Barnes,  479.  Pr.  Reg.  418.  S.  C.  Baraet, 

'  1  Cbit  Rep.  14.  487.  493.  2  Blac.  Rep.  1065.  2  Marsh.  152. 

g  Cas.  Pr.  C.  P.  129.  Barnes,  481.  S.  C.  JhUe,  76.  320. 

Pr.  Reg.  428.  2  Sir.  1180.  1216.  1  Wils.  •  2  Salk.  670.  2  Ld.  Raym.  1263. 

138.  Per  Cur.  M.  37  Geo.  III.  K.  B.  and  p  2  Salk.  668.  7  Taunt.  146.  2  Manb. 

see  3  Blac.  Com.  294.  6  Price,  613.  But  see  426.  S.  C. 

1  Chit.  Rep.  834.  where,  in  an  action  on  a  q  Cas.  Pr.  C.  P.  132.  146.  Pr.  Reg.  419, 

bond,  the  venue  was  changed  from  London  20.  Barnes,  479.  484.  S.  C. 

to  Jforthumbtrlandf  in  Eatler  term,  on  an  r  R.  M.  10  Geo.  II.  reg.  2.  (e,)  K.  B. 

affidavit  stating  that  all  the  defendant's  •  TomHnton  t.  Horrifofi,  M.  16  Geo.  III. 

witnesses  lived  there,  on   the  terms  jof  K.  B. 

withdrawing  the  plea  of  noit  edfadum.  *  Carth.  126. 1  Show.  148.  4  Bar.  2027. 

k  R.  M.  1654.  &  9.  K.  B.  R.  M.  1654.  §  Sparke  ▼.  Sloket,  one,  ^,  H.  24  Geo.  III. 

12.  C.  P.   Barnes,  489, 90.  K.  B.  3  Durnf.  ^  East,  573.  Barnes,  482. 

*  Barnes,  490.  Pr.  Reg.  419.  Cas.  Pr.  C.  P.  134.  S.  C.  but 
k  Stanley  t.  PrM^on,  T.  24  Geo.  IH.  K.  see  2  Salk.  666.  1  Str.  610.  2  Str.  1049. 

B.  Tucker  ▼.  Morgan^  E.  35  Geo.  111.  K.  B.  contra. 
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I 

It  was  formerly  doubted,  whether  the  venue  could  be  cbaDgtd, 
without  consent,  into  Wales,''  or  the  next  adjoining  English  county  f 
and  the  objection  in  the  latter  case  was,  that  the  defendant  could 
not  make  the  common  affidavit,  which  is  never  dispensed  with,  that 
the  cause  of  action  arose  in  that  particular  county,  and  not  elsewhere/ 
[*657]  But  now,  since  the  latitat  is  holden  to  run  into  Wales,  hbas 
become  the  common  practice  to  change  the  venue  directly  from  an 
English  to  a  Welch  county  :*  and  this  is  so  much  a  matter  of  coorse, 
that  the  rule  for  changing  it  is  absolute  in  Uie  first  instance,  on  the 
usual  affidavit.^  So,  the  venue  has  been  frequently  changed  into 
the  coun\\es  palatine;  because  the  courts  can  send  down  the  record 
there  by  ttiittimus  .*^  and  in  one  instance,  it  was  changed  into  the 
next  adjoining  county .°  But  where  the  venue  is  changed  into  a 
county  palatine,  (he  courts  will  require  an  undertaking  from  thede- 
iendantj  not  to  assign  for  error  the  want  of  an  original.^  And,  io  the 
Common  Pleas,  it  is  considered  as  a  matter  of  favour  to  change  the 
venue  to  a  county  palatine;  and  therefore,  where  it  woald  be 
attended  with  inconvenience  to  the  plaintiff,  that  court  will  not  grant 
the  indulgence.*^  So,  they  will  not  permit  one  only  of  several  defend- 
ants to  change  the  venue  to  a  county  palatine;  because  Uiey  haveia 
that  case  no  authority  to  bind  the  other  defendants,  to  the  terms  of 
not  assigning  for  error  the  want  of  an  original  :^  And  where  one  of 
several  defendants  had  suffered  judgment  by  default  in  Middlesex^ 
the  court  would  not,  on  the  application  of  another  defendant,  change 
the  venue  to  a  county  palatine.^  So,  where  the  venue  was  laid  in  a 
county  palatine,  and  after  a  writ  of  inquiry  executed,  and  final  judg- 
ment signed,  a  writ  of  error  was  brought,  and  error  assigned  for 
want  of  an  original,  the  court  would  not  amend  the  declaration,  by 
changing  the  venue  :^  And  where,  in  an  action  by  original  ngaiost 
four  defendants,  the  venue  was  changed  into  a  county  palatine,  on 
the  application  of  three  of  them,  who  appeared  separately  by  one 
attorney,  and  undertook  not  to  assign  the  want  of  an  original  for 
error,  the  court  of  King's  Bench  required  a  similar  undertaking 
from  the  fourth,  who  had  appeared  by  a  different  attorney.*  Where 
the  cause  of  action  arises  in  Berwick,  and  the  venue  is  laid  else- 
where, it  is  not  settled,  whether  it  can  be  changed  into  JWr^tw- 
berland  as  being  the  next  adjoining  county  :^  But  it  seems  that 
the  courts,  upon  a  proper  suggestion,  will  order  the  cause  to  be 
tried  there.' 


«  Say.  Rep.  48.  Doug.  262,  3.  Jones  v.  c  12  Mod.  313.  and  see  Pr.  Reg.  428. 

Tkonuu,  T.  22  Geo.  JII.  K.  B.  cited  in  ilSel¥r.272.Marsdenr.Bdl,li.2SGeo. 

Doug.  263.  n.  III.  C.  P.  Imp.  C.  P.  271. 1  Taunt,  120.  S,  P. 

*  2  Sir.  1258.  1  Wils.  138.  S.  C.  •  1  Taunt.  432. 

y  4  Bur.  2462.  t  5  Taunt.  87.  and  see  2  Chit.  Bep.  417, 

«  2  Str.  1270.  1  Wilg.  222.  4  Bur.  2460.  18.  Jinie,  651. 

2  Blac.  Rep.  962.  6  East,  355.  s  6  Taunt.  631.  and  see  2  Chir.  Rep. 417, 

*  6  East,  355.  Powell  v.  JVilHns,  H.  37  18.  but  see  4  Maule  ^  Sel.  233.  Du.  Pr. 
Geo.  in.  K.  B.  jjnon.  H.  37  Geo.  Hi.  K.  B.  C.  P.  133.  Pr.  Re^.  430.  S.  C. 

conlra.  h  7  Taunt.  466.  1  Moore,  186.  S.  C.  and 

i*  2  Ld.  Rayni.  1418.     1  Wils.  222.    7  see  6  Moore,  567. 

Durnf.  h  East,  735.  but  see  2  Str.  807.  *  4  Maule  &.  Sel.  233. 

CRg.  Pr.  C.  P.  91.  129.  Pr.  Rejf.  428,  9.  ^2  Blac.  Rep.  1036. 1068. 

Barnes,  478.  481.  468.  contra.  1  2  Bur.  S69. 
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*In  the  King's  Bench,  the  motion  fer  a  rule  for  the  defend-  [*658] 
ant  to  change  the  venue  is  a  motion  of  course,  requiring  only 
counsel's  signature ;  and  must  formerly  have  been  made  within 
eight  days  after  the  declaration  delivered,"^  which  was  the  time 
allowed,  by  the  rules  of  the  court,  for  pleading :"  And  accordingly 
it  is  said,^  ibat  if  a  declaration  be  delivered  so  early  in  term,  that 
the  defendant  has  eight  days  in  tiiat  term,  he  cannot  move  to  change 
the  venue  the  next  term.  But  it  is  now  settled,  that  where  the 
defendant  has  not  obtained  an  order  for  time  to  plead,  he  may  move 
to  change  the  venue,  at  any  time  before  plea  pleaded  :^  and  he  is 
even  allowed  to  change  it,  afler  an  order  for  time  to  plead,  though 
upon  the  terms,  of  pleading  issuably;^  but  not  afler  an  order  for 
time  to  plead,  where  the  terms  are  to  plead  issuably,  and  take  short 
notice  of  trial,  at  the  first  or  other  sittings  within  term,  in  London 
or  MiddUiex;  because  a  trial  would  by  that  means  be  lost:'  And 
the  venue  cannot  be  changed,  at  the  instance  of  the  defendant,  after 
plea  pleaded ;  even  though  he  afterwards  have  leave  to  withdraw 
bis  plea,  and  plead  it  de  novo^  with  a  notice  of  set  ofi*.'  In  the 
Common  Pleas,  the  motion  is  for  a  rule  to  shew  cause ;  and  may 
be  made,  as  in  the  King's  Bench,  at  any  time  before  plea  pleaded,^ 
notwithstanding  the  defendant  may  have  previously  applied  for  and 
obtained  further  time  to  plead,''  unless  he  be  under  terms  of  taking 
short  notice  of  trial  in  London  or  Middlesex,^  or  for  the  adjourned 
sittings  after  term  in  London  J  But  the  motion  cannot  be  made 
after  plea  pleaded  ;^  though  if  the  defendant  plead  pending  a  rule 
nisi  for  changing  the  venue,  this  will  not  prevent  the  court  from 
making  it  absolute  :^  and  being  for  a  rule  to  shew  cause,  the  mo- 
tion cannot  regularly  be  made  on  the  last  day  of  term,  unless  the 
declaration  was  delivered  so  late  in  the  term,  that  the  defendant  had 
not  an  ^opportunity  of  making  it  sooner.^  In  the  Exchequer,  [*659] 
the  court  will  not  change  the  venue  in  any  case  where  a  trial  has 
been  had  i^  And  in  that  court,  tbe  defendant  cannot  change  the 
veniie,  after  having  obtained  an  order  for  time  to  plead,  ^*  on  all  the 
usual  terms ;"  it  being  conside'red  as  one  of  these  terms,  that  the 
defendant  shall  not  afterwards  move  to  change  the  venue:**  There- 
fore, when  the  order  is  intended  to  be  without  prejudice  to  a  change 
of  venue,  it  should  be  so  expressed  in  the  summons.*^    And  the 

»  2  Salk.  668.  an  order,  for  further  time  to  plead.    Cas. 

»  Id.  2  Str.  1 192.  Pr.  C.  P.  126.  Barnes,  478. 481. 483. 485, 6. 

o  I  Str.  211.  and  see  R.  M.  1654.  §  5.  Pr.  Keg.  424,  5,  6.  S.  C.  and  see  Cas.  Pr. 

K.  B.                                                '  C.  P.  169.  Pr.  Heer.  425.  Barnes,  487.  S.  C. 

p  R.  M.  1654.  §  6.  K.  B.  Gilb.  K.  B.  339.  2  Bos.  U  Pul.  320. 

•I  Sav.  Rpp.  2U7.  Saxby  v.  Ly»,  M.  26  '  Barnes,  478.  493.  2  Bos.  U  Pul.  320.  3 

Geo.  111.  K.  B.  Hudton  ▼.  J^eedham,  T.  27  Bos.  L  Pul.  12. 

Geo.  III.  K.B.  J  1  Bing.  186. 

'  Cowp.  611.  7  Dumf.  ^  East,  698.  but  ■  Cas.  Pr.  C.  P.  33.  112.  Pr.  Reg.  423. 

see  1  Wils.  245.  con/ro.  S.  C.  Pallisler  v,  WUlan,  T.  33  Geo.  III. 

•  Palmer  ^  Turner,  H.  26  Geo.  III.  K.  B.  C.  P.  Imp.  C.  P.  273. 2  Moore,  64.  8  Taunt. 

*  R.  M.  1654.  §  8.  C.  P.  169.  S.  C. 

«  Willes,    318.  Barnes,  489.  R.  M.  10  ■  Cas.  Pr.C.  P.  136.  Pr.  Rc^.  423.  S.C. 

Geo.  II.  C.  P.     Before  the  making  of  this  Barnes,  492.  3  Bos.  &,  Pul.  12.  1  Taunt. 68. 

rule,  the  defendant,  in  the  Common  Pleas,  >>  Barnes,  480.  486.  489.  Pr.  Reg.  426, 7. 

could  not  have  moved  to  change  the  venue,  ^nte,  604. 

after  taking  out  a  iomiii«iu,^r  obtaining  '  3  Price,  3.               «  1  Price,  146. 
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court  will  jiot  order  the  venue  to  be  changed,  after  aa  order  for 
time  to  plead|  althoogh  the  defeodant  proposes  to  give  jadgiacat  of 

the  term.**t 

In  order  to  change  the  venae,  the  defendant,  in  all  the  coam, 
must  make  a  positive  affidavit,  that  "  the  plaintiff^s  cause  €f  octiM 
(if  any  J  arose  in  the  county  of  A.  and  not  %n  the  county  ofS.  (wEiere 
the  venae  is  laid,)  w  eUewhere  out  of  the  county  ofAJ*^    An  affidavit 
was  necessary,  because  the  motion  to  change  the  venue  socceedeil 
and  was  equivalent  to  a  plea  in  abatement  f  and  the  form  of  che 
affidavit,  which  was  settled  so  long  ago  as  the  reign  of  King  Charles 
the  second ,>^  has  been  ever  most  religiously  adhered  to>    Upoo 
this  affidavit,  the  cleriL  of  the  rules  will  draw  up  a  rule  forcbaogiog 
the  venue  in  the  King's  Bench,  which  is  absolute  in  the  first  in- 
stance.^   But  inconvenience  having  arisen  from  the  venue  ba?iag 
been  improperly  changed,  without  adverting  to  the  cause  of  actioD, 
a  rule  was  made  in  that  court,  that  in  future,  all  rules  for  changing 
the  venue  in  any  action,  should  be  drawn  up  **  upon  reading  the 
declaration,"^  be. :  and  accordingly,  the  court  will  not  change  the 
venue,  unless  the  affidavit  state  what  tlie  cause  of  action  is,  or  it 
appear  by  producing  the  declaration,  that  it  is  of  such  a  natare  as 
to  enable  the  defendant  to  change  it.^    In  the  Common  Pleas,  the 
rule  for  changing  the  venue  is  a  rule  to  shew  cause  ;*  wbi^  is 
drawn  up  by  the  secondaries,  on  the  usual  affidavit,  that  **  the  caaw 
of  action  arose  in  the  county  to  which  it  is  sought  to  be  changed, 
and  not  elsewhere,'*'*  and  on  inspecting  the  declaration.*    If  che 
r*660l  defendant,  in  ^either  court,  have  occasion  to  change  the  veaoe 
in  vacation^  he  may  obtain  a  judge's  order  for  that  purpose^  on 
producing  a  motion  paper,  signed  by  a  counsel  or  serjeao^  with 
the  usual  affidavit,  and  a  copy  of  the  declaration. 

Tet,  as  it  would  be  hard  to  conclude  the  plaintiff,  by  the  single 
affidavit  of  the  defendant,  he  is  at  liberty  to  aver,  that  the  canse  of 
action  arose  in  the  county  where  the  venue  is  laid,  and  go  to  trial 
thereon  at  the  same  time  that  the  merits  are  tried,  bv  undertaking 
to  give  material  evidence,  arising  in  that  county.  This  practice  is 
equivalent  to  joining  issue,  that  the  cause  of  action  arose  in  the  fint 
county :  and  if  the  plaintiff  fail  in  proving  it,  he  most  be  noosoited 
at  the  trial ;  which  lias  in  this  case  the  same  effect,  as  quashing  the 
writ  by  a  judgment  on  a  plea  in  abatement,  vis.  quod  defemdene  tai 
me  dUf  and  the  plaintiff  must  begin  again.^ 


fi 


*  8  Price,  8.  <  1  Chit  Rep.  091.  (m.)  Append.  Cbipu 

•  St^.  P.  R.  631.  R.  M.  10  Geo.  IL  reg.  2.  XXV.  §  2. 

c.)  K.  B.  Fleetwood  ▼.  CroUy  H.  26  Geo.  ^  R.  T.  49  Geo.  lU.  K.  B.  11  East,  221 

II.  K.  B.  8  Dumf.  &  East,  496.  and  see  1  Marsh.  243.  1  Chit.  Rep.  67.  (m.) 

Append.  Chnp.  XXV.  §  1.  and  for  the  rule  >  1  Chit  Rep.  57.  334. 

thereon,  see  t^.  §  2.  ■  Append.  Chap.  XXV.  §  4. 

'  2  Blac  Rep.  1033.  >  2  Marsh.  278,  9.  6  Taant.  667.  S.C.  1 

r  1  Sid.  185. 442.  Chit.  Rep.  378. 

h  Say.  Rep.  77. 4  Bur.  2462.  8  Dornf.  &  <>  Append.  Chap.  XXT.  §  4. 1  Gbit.  Ut^ 

East,  495.  Barnes,  477,  8, 9.  Pr.  Reg.  421,  57.  (a.) 

2.  S.  C.  »  2  Blac.  Rep.  1033.  and  see  OBk.  C  P. 

Chap.  VII.  1  Saiind.  74.  (2.) 

t  Vide  ante,  p.  658,  (n,)  m  to  the  time  for  moving  to  change  the  Teoae  ia  aa 
a  specialtj. 
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In  the  King's  Bench,  when  the  rule  to  change  the  venue  is  abso- 
late  in  the  first  instance,  the  only  way  by  which  the  plaintiff  can 
bring  it  back,  is  by  a  separate  motion :  And  when  the  venue  has 
been  irregularly  changed,  as  where  the  affidavit  is  derective,*^  lie. 
the  motion  is  for  a  rule  nist,  which  the  court  will  make  absolute,  on 
an  affidavit  of  service,  unless  good  cause  be  shewn  to  the  contrary. 
But  when  the  venue  has  been  regAlarly  changed,  the  motion  is  a 
motion  of  course,  requiring  only  counsel's  signature;  and  the  court 
will  require  an  undertaking  to  give  material  evidence  in  the  county 
in  which  the  venue  was  originally  laid/  It  was  indeed  holden  in 
one  case,'  that  if  the  venue  be  changed  from  A.  to  B.,  on  the  usual 
affidavit,  that  the  cause  of  action  arose  wholly  in  B.,  when  in  fact  a 
part  of  it  arose  in  another  county,  the  venue  might  be  brought  back 
to  .A.  as  a  matter  of  course.  But  in  a  subsequent  case^  it  was  de- 
termined, that  though  the  venue  be  changed  by  the  defendant  upon 
a  false  affidavit,  yet  the  plaintiff  cannot  bring  it  back  to  the  county 
where  it  was  first  laid,  without  the  usual  undertaking  to  give  ma- 
terial evidence  in  that  county :  and  of  course,  if  the  venue  be  laid  in 
a  county  where  no  part  of  the  cause  of  action  arose,  it  cannot  be 
brought  back  into  that  county ;  nor  will  the  court,  in  such  case, 
change  it  into  the  county  where  the  cause  of  action  arose.^  So, 
where  the  venue  had  been  changed  by  the  defendant  *from  [^661] 
London  to  Staffordtkire^  on  the  usual  affidavit,  that  the  cause  of 
action  arose  in  the  latter  county,  and  not  elsewhere,  the  court  of 
King's  Bench  would  not  bring  it  hack  to  London^  on  an  affidavit 
that  the  cause  of  action  arose  partly  in  Staffordshire  and  partly  in 
fForcestershire^  and  that  a  material  witness  resided  in  London^  and 
on  the  plaintiff's  undertaking  to  give  material  evidence  in  one  or 
other  of  those  counties ;  particularly  as  no  special  facts  were  stated, 
to  shew  that  the  defendant's  affidavit  was  not  correct.*  And  mere 
hardship  and  delay  in  being  obliged  to  try  a  cause  at  Laneasterj 
when  ail  the  plaintifl*'s  witnesses  reside  in  London^  is  no  ground  for 
bringing  back  the  venue  to  the  latter  place,  unless  the  defendant  was 
under  terms  to  take  short  notice  of  trial  in  London^  and  had  under- 
taken not  to  assign  for  error  the  want  of  an  original  writ  J 

In  the  Common  Pleas,  the  rule  for  changing  the  venue  being  only 
a  rule  nin^  the  court,  on  shewing  cause,  will  either  make  it  absolute 
or  discharge  it,  according  to  circumstances  ;■  And  it  was  determined 
in  one  case,*  that  an  application  to  change  the  venue  from  A.  to  B. 
in  an  action  for  goods  sold  and  delivered,  upon  an  affidavit  that  the 
cause  of  action  arose  atB.  and  not  elsewhere,  might  be  successfully 
answered,  by  an  affidavit  that  the  goods  were  sold  at  C,  without 

4  Flutwood  ▼.  Oofs,  H.  26  Geo.  in.  K.  '  2  Barn.  &  Aid.  618.  1  Chit.  Rep.  877. 

B.  a  Durnf.  &  East,  496.  S.  C. 

'  8  Salk.  669.  6  TauDt.  667.  2  Marsh.  J  1  Chit.  Rep.  '691. 

278.  S.  C.  1  Chit.  Rep.  878.  Append.  Chap.  >  2  Marsh.  278, 9.  6  Taunt.  667.  S.  C.  1 

XXV.  &  3.  Chit.  Rep.  878.  Append.  Chap.  XXV.  $  6. 

«  7  Durnf.  ^  East,  206.  •  8  Bos.  k  Pnl.  679.  and  see  3  Taunt. 

•  6  Cast,  483.  2  Smith  R.  447.  S.  C.  and  464.  but  it  should  be  obsenred,  that  these 
•et  1  Wlk.  162.  10  East,  32.  decisions  seem  to  have  been  since  OTer- 

•  Matiey  t.  JnderUm,  H.  48  Geo.  HI.  K.  ruled. 
B.  1  Chk.  Rep.  691.  (a.) 
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an  undertaking  by  the  plaintiff,  to  give  material  evidence  in  A. 
So  where  it  appeared  that  the  cause  of  aciion  principally  arose  in 
Irdand^  or  partly  in  a  foreign  country,®  the  conrt  discharged  a 
rule  for  changing  the  venue.  In  general  however,  where  there  has 
been  no  irregularity,  the  court  will  not  try  the  matter  npon  affidavits ; 
but  if  there  be  a  positive  affidavit  that  the  c^nse  of  action  arose 
in  a  different  county,  from  that  where  the  venue  is  laid,  they  will 
require  an  undertaking  from  the  plaintiff  to  give  material  evidence 
in  the  latter  county,  if  the  whole  cause  of  action  is  supposed  to  have 
arisen  there  '^  but  if  it  arose  in  several  counties,  the  court  will  retain 
the  venue,  on  the  plaintiff's  undertaking,  in  the  alternadve,  to  give 
material  evidence  in  some  of  them  :^  And  when  the  whole  caase  of 
action  arises  abroad,  the  court  will  discharge  the' rule  for  changiag 
the  venue,  without  any  undertaking  by  the  plaintiff  to  give  materbi 
[*662]  evidence  in  this  country.^  In  the  Excheqaer,  as  in  the 
Common  Pleas,  the  rule  to  change  the  venue  is  a. rule  to  shew  caose:^ 
And  it  is  the  practice  in  the  former  court,  as  in  the  King's  Beoch, 
not  to  discharge  the  rule  for  changing  the  venue,  without  an  under- 
taking to  give  material  evidence  in  the  county  in  which  h  was 
originally  laid  ^^  it  not  being  sufficient,  as  in  the  Common  Pleai, 
when  the  cause  of  action  is  supposed  to  have  arisen  in  several  couv* 
ties,  to  undertake  to  give  material  evidence  in  some  of  tbem.^ 

Originally  it  was  required,  that  the  plaintiff  should  give  no  evi- 
dence at  the  trial,  but .  what  arose  in  the  county  wherein  the  veooe 
was  retained  :^  and  if  he  gave  no  such  evidence,  he  must  have  been 
nonsuited  of  course.     But  when  it  was  laid  down  (more  liberally,) 
in   SwaineU  case,*^  that  the  plaintiff  might  lay  his  venue  in  any 
county,  wherein  part  of  the  cause  of  action  arose,  he  wastiieo  bouod 
only  to  give  some  evidence,  and  not  the  whole  (dart  aUquam  m- 
dentiamj  in  the  county  where  the  venue  was  laid,^  or,  in  the  Com- 
mon PJeas,  when  it  arose  in  several  counties,  in  some  of  them;^^ 
which  continues  to  be  the  rule  at  this  day.    The  evidence  however 
must  be  material :  and  therefore  it  is  not  sufficient  merely  to  prove, 
that  the  witnesses  to  the  contract  reside  in  the  county  where  the 
venue  is  laid :°  And  the  undertaking  to  give  material  evidence,  does 
not  apply  to  collateral  issues,  but  must  be  confined  to  matters  slated 
in  the  declaration.^    In  the  King's  Bench,  when  the  venue  has  been 
changed,  in  an  action  brought  by  the  assignee  of  a  bankrupt,  the 
plaintiff's  undertaking,  upon  bringing  it  back  to  Middlesex^  is  sat- 
isfied by  the  production  of  the  commission  of  bankruptcy  tested  at 
TVesiminsier,^  And,  in  an  action  for  an  escape,  the  issuing  of  the  writ, 

^  2  New  Rep.  C.  P.  397,  and  see  4  East,  197.  jSntey  662,  3. 

495.  e  6  Price,  369.  612. 

«  2  Taunt.  197.    Mie,  650.  ^  6  Price,  336.   but  tee  5  Price,  339. 

d  1  H.  Blac.  216.  and  see  1  New  Rep,  C.  semb.  contra. 

P.  110.  310.  i  1  Keb.  859.  1  Sid.  442. 

•  1  Taunt.  259.  6  Taunt.  565,  6. 2  Marsh.  *  1  Sid.  405. 

278.  S.  C.  7  Taunt.  17a  2  Marsh.  494.  S.  >  2  Salk.  669.  12  Mod.  615. 

C.  but  differently  reported.  2  Moore,  64.  8  >"  1  TBunt.259. 6  Taunt.  565, 6. 2  Marsh. 

Taunt.    169.   S.  C.  and  see  1  Chit.  Rep.  278.  S.  C.  2  Moore,  64.  8  Taoot.  169.  8.0. 

377.  (a.)                              '  »  2  Blac.  Rq>.  1031. 

f  6  Taunt  569.  2  Marsh.  280.  S.  C.  and  «  1  Taunt.  518. 

see  1  H.  Blac.  280.  1  Taunt.  259,  60.  4  P  2  Maule  &  Sel.  36.  but  set  2  Salk.  669. 

East,  4S».  3  New  Rep.  C.  P.  397.  2  Taunt  1  New  Rep.  C.  P.  310. 
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under  which  the  party  was  taken,  is  deemed  material  evidence  ;^  or 
the  patent  in  an  action  for  infringing  it/  So,  where  a  rule  to  change 
'  the  venae  from  Middlesex  to  London  was  discharged,  on  the  plain- 
tiff's undertaking  to  give  material  evidence  in  Middlesex^  the  court 
held  that  the  undertaking  was  complied  with,  by  proving  a  rule  of 
court,  obtained  by  the  defendant  in  Middlesex^  for  paying  money 
into  conn ;  although  that  rule  was  obtained  after  the  rule  for 
chanrgi'n^  the  venue'  was  discharged.*  •  So,  where  a  rule  to  change 
the  venue  from  A.  to  B,  had  been  discharged,  *on  the  plain-  [*663] 
tiff's  undertaking  to  give  material  evidence  in  C,  proof  of  the 
delivery  of  the  goods  lor  which  the  action  was  brought,  to  a  carrier 
in  C,  to  be  delivered  to  the  defendant  in  £.,  was  holden;  in  tlie 
Common  Pleas,  to  be  a  sufficient  compliance  with  th^  undertaking:^ 
And,  in  that  court,  if  the  plaintiff  retain  the  venue,  on  the  usual 
Undertaking  to  give  material  evidence  within  the  cdunty,  yet  if  the 
plea  and  issue  joined  be  such  as  to  render  that  evidence  irrelevant, 
the  perforfpsmce  of  the  undertaking  is  it  seems  dispensed  with : 
Thus,  if  tlie  local  evidence  be  the  trading  of  a  bankrupt,  or  a  peti- 
tioning creditor's  debt  within  a  county,  yet,  if  the  defendant  do  not 
give  notice  of  his  intention  to  dispute  the  commission,  under  49 
Geo.  ni.  c.  121.  ^  10. -so  that  the  mere  production  of  the  commis- 
sion and  proceedings  under  it  proves  the  trading  and  petitioning 
creditor's  debt,  the  undertaking  it  seems  need  not  be  further  com- 
plied with.^  But  it  is  no  answer  to  an  application,  in  the  latter  court, 
to  change  the  venue  from  London  to  Essex,  on  the  usual  affidavit, 
in  an  action  commenced  by  the  asssignees  of  a  bankrupt,  that  the 
commission  was  issued,  and  bankruptcy  declared  in  Middlesex,  and 
the  assignees  chosen  in  London  :^  For  though  it  was  admitted,  that 
if  the  cause  of  action  arise  in  two  different  counties,  the  defendant 
has  no  right  to  change  the  venue,  yet  it  was  said,  that  the  cause  of 
action,  and  the  right  to  bring  the  action,  are  two  different  things: 
A  cause  of  action  may  arise  in  the  life-time  of  a  testator;  but  the 
right  to  bring  the  action  by  the  executors  must  accrue  after  his 
ckath.y 

It  was  formerly  holden,-  in  the  King's  Bench,  that  the  plaintiff 
must  move  id  discharge  the  rule  for  changing  tlie  v^nu^,  before 
replication:*  and  therefore  that  he  came  too  tale  after  issue  was 
Joined,  and  delived  to  the  deftndant's  agent.*  But  now,  as  the 
plaintiff  may  alter  his  venue,  by  moving  to  amend,^  so,  for  avoiding 
circuity,  he  may  move  to  discharge  the  rule  for  changing  the  venue, 
on  undertaking  to  give  material  evidence  in  the  county  where  it  is 
laid,  at  any  time  before  the  cause  is  tried :  and  it  was  accordingly 

4  2  Chit.  Rep.  4l8.   '  t^gnee,  ▼.  Wilket,  M.  46  Geo.  III.  K.B.  SP. 

'  Id.  ibid.  aDd  see  10  East,  32.  acewrd. 

>  2  Darnf.  &  Easr^  275.  and  tee  1  H.  7  Per  Heath,  J.  I  New  Rep.  C.  P.  310. 

Blac.  280.  6  Durnf.  &  East,  363.  6  Taaot.  and  aee  2  Salk.  069. 

666.  2  Marsh.  494.  >  2  Str.  868. 

t  2  Marsh.  494.  7  Taunt.  178.  S.  C.  bat  •  _—  ▼.  Bodiinfiwn  and  olhen, 

differently  reported.  M.  20.  Geo.  III.  K.  B. 

•  3  Taunt.  86.  ^  JhUt,  661. 

'  1  Itew  Rep.  C.  P.  310.  Lapwarih,  os^ 
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discharged  in  one  case,  after  the  cause  bad  been  twice  taken  dovo 
for  trial.* 


[*664]    If  two  actions  are  depending  at  one  time,  by  tbe  same 
plaintiff  against  the  same  defendant,  for  causes  which  may  be  joined, 
and  particularly  if  the  defendant  be  holden  to  bail  in  both,  tiie 
courts  will  compel  the  plaintiff  to  consolidate  the  actions;  mod,  on 
account  of  the  vexation^  to  pay  the  costs  of  the  application.'    Bat 
the  court  refused  to  consolidate  two  actions  broagbt  on  two  bonds, 
although  they  were  precisely  similar  to  each  other.'     And  where 
three  actions  were  successively  brought  by  the  same  plaintiff  against 
the  same  defendant,  upon  three  notes  of  band,  which  became  doe  at 
different  times,  tbe  court  of  King's  Bench  refused  to  consolidate 
them/    So,  where  three  actions  were  brought  for  bribery  al  an 
election  for  members  of  parliament,  and  in  each  action  tiiere  were 
counts  for  forty  different  penalties^  for  distinct  acts-  of  bribery,  that 
court  would  not  consolidate,  on  account  of  the  difficulty  of  doing 
justice  between  the  parties,  if  so  many  disxincjL  acts  of  bribery  were 
to  be  discussed  in  one  action.^     And  the  courts  will  ndt  consoli- 
date ^actions  against  different  defendants  :  Thns,  where  it  was  moved 
that ,  four  several  declarations '  in  trespass^  against  four  different 
defendants,  might  be  put  into  one,  on  an  affidavit  that  tbe  trespass, 
if  any,,  was  committed  by  all  jointly;  the  court  of  King's  Bench 
said,  they  never  went  so  far  as  the  case  of  different  defendants,  but 
only  where  the  declarations  are  between  the  same  parties :    The 
plaintiff  may  have  the  benefit  of  the  other's  evidence,  in  his  action 
against  either;  but  this  would  be  to  deprive  him  of  that  benefit.^ 
So,  the  court  of  King's  Bench  will  not  consolidate  severai  iii/brma- 
tions  in  nature  of  quo  vmrranto^  against  several. persoas,  for  distinct 
offices ;  for  there  must  be  an  information  against  each  to  enable 
each  to  disclaim/ 

In  actions  upon  a  policy  of  assurance,  against  several  under- 
writers, the  Court  of  King's  Bench,  by  consent  of  the  plaintiff,  will 
make  a  rule,  on  the  application  of  the  defendants,  which  is  called 
the  ComoliiatidfUk  rule,^  for  staying  the  proceedings  in  all  the 
actions  except  one,  upon  the  defendants'  undertaking  to  be  bound 
by  the  verdict  in  that  action,  and  to  pay  the  amount  of  their  severai 
subscriptions  and  costs,  in  case  a  vefoict  shall  be  given  therein  for  the 
plaintiff.  This  rule,  though  attempted  before  without  success,^  was 
introduced  by  Lord  Mansfield  into  general  use,  in  tbe  court  of 
P665]  King's  Bench,  to  avoid  *the  expense  and  delay  arising  from 
the  trial  of  a  multiplicity  of  actions  upon  the  same  question ;""  and  if 

«  Cowp.  409.  h  1  Str.  420.  and  see  Cas.  Una,  Hardw. 

<i  2  Duruf.  &  East,  639.  Anon.  E.  65  137.  2  Wils.  227. 

Geo.  III.  K.  B.  1  Chit.  Rep.  709.  (a.)  but  *  2  Manle  <l  Set  75.   2  Chit.  Bep.  SMl 

see  2  Str.  1178.  umb.  eonlra.  (h.) 

•  Royal  Exchange  Company  ▼.  ,  H.  ^  Append.  Ch«p.  XXV,  §  6. 

66  Geo.  111.  K.  B.  1  Chit.  Rep.  709.  (a.)  >  2  Barnard.  K.  B.  103. 

'  Mmsendon  ^  O'Hara^  M.  26  Geo.  III.  "  Parke's  Insur.  Introd.  and  aee  Mar- 

K.  B.  and  see  Forrest,  30.  accord,  shall  on   Insurance,  1  Ed.  p.  602,  he,  8 

«  1  Smith  R.  423.  Price,  576,  6.  per  Wood^  Baron. 
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the  plaintiff  will  not  give  bis  consent,  the  courts  have,  the  power  of 
granting  imparlances  in  all  the  actions  but  one,  till  the  plaintiff  has 
an  opportunity  of  proceeding  to  trial  in  that  action."  On  the  other 
hhndj  if  the  plaintiff  consent  to  the  rule,  the  courts  will  make  the 
defendants  submit  to  reasonable  terms;  such  as  admitting  the 
policy,  producing  and  giving  copies  of  books  and  papers,  and  under- 
taking not  to  file  a  bill  in  equity,  or  bring  a  writ  of  error,^  In  the 
Common  Pleas,  there-  is  no  rule  of  court,  but  a  judge's  order  is 
obtained,  for  consolidating  actions.^ 

The  court  will  not  allow  a  consolidation  rule  to  be  opened,  on  the 
ground  that  fresh  evidence  has  been  discovered,  since  it  was  entered 
into:<i  But  it  has  been  set  aside,  for  the  absence  of  a  material  wit- 
ness, on  bringing  money  into  court/  And  though  the  defendants 
uodiertake  to  be  bound  by  a  verdict  in  one  action,  yet  this  must  be 
unders^taod  to  mean  such  a  verdict  as  the  courts  think  ought  to 
stand,  as  a  final  determination  of  the  matter ;  and  therefore  where 
the  defendant,  after  a  verdict  for  the  plaintiff  in  one  action,  obtained 
a  new  trial,  the  court  of  King's  Bench  would  not  make  a  rule,  pre- 
vious to  the  new  trial,  for  the  other  defendants  to  pay  the  money  to 
the  plaintiff,  pursuam  to  their  undertaking/  So,  if  the  court  think 
it  reasonable  to  open  a  consolidation  rule,  and  try  a  second  cause, 
they  will  extend  to  the  second  trial,  all  such  terms  imposed  on  the 
successful  party  in  the  first,  as  are  requisite  for  attaining  the  justice 
of  the  case.*  And  the  consolidation  rule  relates  solely  to  the  ver- 
dict :  Therefore,  where  several  causes  are  consolidated,  if  a  writ  of 
error  be  issued  in  the  cause  tried,  and  execution  taken  out  for  want 
of  bail  in  error  being  duly  put  in,  and  writs  of  error  be  issued  in  the 
other  causes,  and  bail  duly  put  in  thereon,  execution  in  those  causes 
is  thereby  stayed.**  So  where  the  defendant  having  entered  into  a 
consolidation  rule,  the  plaintiff  obtained  a  verdict  in  the  cause  tried, 
which  was  afterwards  turned  into  a  special  verdict,  to  enable  the 
defendant  to  remove  it  by  writ  of  error  to  the  King's  Bench,  which 
was  done,  and  bail  put  in  accordingly ;  the  court  of  Common  Pleas 
stayed  execution  in  the  action  against  the  defendant,  till  the  deter- 
mination of  the  writ  of  error  were  known,  on  *his  giving  [*666] 
security  to  be  bound  by  the  judgment  of  the  King's  Bench.'  The 
defendants  in  several  actions  on  a  policy  of  assurance,  paid  money 
into  court,  which  the  plaintiff  took  out,  without  taxing  the  costs  at 
that  time  ;  afterwards  tbey  entered  into  the  common  consolidation 
rule;  and  the  plaintiff  being  non-suited  in  the  action  that  was  tried, 
the  court  of  King's  Bench  held  that  the  latter  was  not  entitled  to  the 
costs  in  any  of  the  actions,  up  to  the  time  of  paying  money  into  court:^ 
But  the  practice  is  different  in  the  Common  Pleas.'  And  in  that 
court,  if  a  verdict  be  given  in  favour  of  the  plaintiff,  to  the  satisfac- 

"  Id,  ibid.  Brown  r,  J^twham  and  othert,  1  Chit.  Rep.  710.  in  noiis. 
£.  25  Geo.  III.  K.  B.  •  3  Bur.  1477.  «  6  Xftunt.  166. 

«  Parke's  Insur.  introd.  Antt^  639.  •  2  New  Rep.  C.  P.  430. 

P  Append.  Chap.  XXV.  §  7.  '1  Moore,  79. 

<i  Pullen  V.  Porryy  H.  62  Geo.  HI.  K.  B.        7  7  Dumf.  &  Cait,  372. 
1  Chit.  Rep.  709, 10.  (a),9jaA  see  6  Moore,        *  3  Bos.  if  Pal.  566.  but  in  this  case,  the 

437.  consolidation  rules  were  entered  into,  pre- 

'  Batman  ▼.    ■  ■     ,  H.  65  Geo.  III.  K.  B.  miif  to  the  pajmeot  of  oMoey  into  coort. 
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tion  of  the  judge  who  tried  the  caase,  the  plaintiff  may  proceed  lo 
tax  his  costs  on  the  verdict,  and  get  the  defendant's  attorney  to 
attend  the  prothonotaries,  who  will  tax  the  costs  in  the  other  actions; 
and  if  the  debt  and  costs  a^e  not  paid,  the  court  should  be  moved,  60 
an  affidavit  of  the  facts;  for  leave  to  enter  up  judgment  and  take  out 
execution,  &c.*  In  actions  upon  a  policy  of  assurance, "a gainst  seve- 
ral underwriters,  where  the  parties  had  not  entered  into  a  consolida- 
tion rule,  the  attorney  for  the  plaintiff  made  out  a  full  brief  io  one 
cause,  but  only  a  short  statement  in  the  rest;  and  the  master,  on  tax- 
ation, having  allowed  for  full  briefs  in  all  the  causes,  the  conn  of 
King's  Bench  made  a  rule  for  him  to  review  his  taxation^ 

When  several  ejectments  are  brought  for  the  same  premises,  upon 
the  same  demise,  the  court  on  motion,  or  a  judge  at  chambers,  will 
order  them  to  be  consolidated.^  And  although,  where  the  ejectments 
are  brought  for  different  premises,  the  court  will  net  it  seems  coii> 
solidate  them,*'  yet  in  a  modern  case,^  where  thirty-seven  eyecta)eflts 
bad  been  brought  against  several  tenants  for  different  premises,  00 
the  same  demise,  Lord  Kenyan  chief  justice,  on  a  rule  to  shew  cause 
why  the  proceedings  in  all.  the  causes  should  not  be  stayed,  and 
abide  the  event  of  a  special  verdict  in  one  of  them,  said,  '*  it  was  a 
scandalous  proceeding ;  tjiat  they  all  depended  precisely  on  the 
same  title,  and  ought  all  to  be  tried  by  the  svme  record  :"  and  cbe 
rule  was  made  absolute. 

As  the  courts,  for  the  sake  of  avoiding  expense,  will  consolidate 
unnecessary  actions,  so  when  it  appears,  on  the  face  of  the  declara- 
[*667]  tion,  that  some  of  the  counts  are  superfluous,  they  will  order 
them  to  be  expunged  ;  and  if  there  be  any  vexation,  will  make  the 
plaintiff  pay  the  costs  of  the  application/  Thus,  where  several  counts 
in  a  declaration  are  precisely  the  same,  or  which  more  frequently 
happens,  there  is  pnly  a  forma.1  difference  between  them,  and  the 
same  evidence  will  support  each,«r  as  if  the  plaintiff  declare  specially 
and  generally,  for  amatter.that  may  be  given  in  evidence  upon  agene- 
ral  count,  the  courts  will  expunge  the  superfluous  counts.     So,  if 
the  declaratfon  contain  special  counts  for  work  and  labour,  besides 
the  general. counts,  the  special  counts  may  be  struck  out  on  modoo, 
if  they  appear  to  be  unnecessary  :^  and,  in  the  King's  Bench,  where 
the  plaintiff  was  an  attorney,  the  .rule  was  made  absolute  with 
costs.^f    And  the  court  will  refer  it  to  the  master,  to  determine 

•  Imp.  C.  P.  716.  f  Par  Cur.  T.  66  Geo,  UL  K.  B.  I  Chit. 
b  Maiiintau  ▼.  Bamts  and  others,  H.  23    Rep.  449.  (a.)  • 

Geo.  HI.  K.  B.  t  Cas.  temp.  Hardv.  129.  Barnes,  96fk 

«  Barnes,  176.  Cas.  Pr.  C.  P.  119.  8.  C.  2  Bur.  1 188.  1  Blac.  Rep.  270.  1  New  Rep. 

*  2  Kcb.  624.  2  Str.  1149.  C.  P.  289.  ChiMy  on  Plcadiof,  1  V.  p-  391. 
.  •  Doe  ex  dim.  Pulteney  and  others  v.  1  Chit.  Rep.  449.  (a). 

Freeman  and  others,  T.  30  Geo.  HI.  K.  B.        >»  1  Chit.  Rep.  449.  («>.  2  Chit.  Rep, 
2  3el.  Pr.  1  £d.  229.  and  see  Ad.  Eject.  2    299.  1  Dowl.  h.  Ryl.  171  S.  C. 
Ed.  236, 6.  ^ 


t  Where  the  declaration  contained  two  counts  for  work  and  labour  as  as  attorocj, 
two  for  work  and  labour  f^eneraUjr,  and  the  usual  money  counts,  the  court  of  C.  P. 
refused  to  strike  oot  any  as  unnecessary,  coasideria;  the  motion  for  that  purpoae  as 
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whether  saperfluons  counts  are  introduced  vexatiously.^  But  where 
there  is  a  material  difTerence  between  the  counts,  the  courts  will  not 
determine  upon  affidavits,  whether  they  are  well  founded  in  point 
of  fact ;  for  if  not,  the  plaintiff  will  be  sufficiently  punished  by  pay- 
ing the  costs,  which  he  will  be  subject  to,  on  such  of  the  counts  as 
are  found  for  the  defendant:'^  Therefore,  where  the  declaration, 
which  was  in  debt  for  penaltieSj  on  the  statute  9  Ann.  c.  14.  con- 
sisted of  480  counts,  for  money  won  at  play  of  different  persons,  at 
different  times,  and  a  rule  nisi  was  granted  for  limiting  the  decla- 
ration to  ten  counts,  the  court  of  King's  Bench,  on  shewing  cause, 
discharged  the  rule  with  costs.^  So,  where  the  declaration  consisted 
of  286  counts^upon  as  many  banker's  notes  for  a  guineaeach,  payable 
to  the  bearer,  with  the  common  counts  for  money  lent,  and  money  had 
and  received,  the  court  refused  to  strike  out  the  county  upon  the  notes; 
atf  it' might  have  put  the  plaintiff  to  unnecessary  difficulty  in  proof  at 
the  trial,  or  made  it  necessary  for  him  to  have  a  writ  of  inquiry  on  a 
judgment  by  default.*^  But  in  a  similar  case,  the  court  made  a  rule 
by  consent,  to  strike  out  all  the  counts  but  one,  the  defendant  under- 
taking to  permit  all  the  other  notes  to  be  given  in  evidence,  either 
before  the  master  or  a  jury,  under  the  count  upon  an  account 
stated.*^  In  a  declaration  on  a  bill  of  exchange,  the  court  refused 
to  strike  out  as  unnecessary,  a  count  fot  interest;  though,  besides 
counts  on  the  bill,  the  declaration  contained  the  usual  money  counts.^ 
And  where  the  counts  do  not  appear  on  the  face  of  them  to  be  super- 
fluous, the  court  of  King's  Bench  ^will  not  order  them  to  be  [*668] 
struck  out,  merely  on  the  ground  that  the  causes  of  action  are  not 
included  in  the  particulars  of  the  plaintiff's  demand.' 

If  a  declaration  contain  slanderous  or  impertinent  matter,  the 
court  will  order  k  to  be  expunged  :^  And  where  a  declaration  un- 
necessarily contains  indecent  language,  the  courts  it  seems  will 
order  it  to  be  referred  for  scandal  and  impertinence ;  and  direct  the 
master  or  prothonotary  to  tax  exemplary  costs.'  So,  if  a  declara- 
tion be  unnecessarily  long,  the  court  will  expunge  the  superfluous 
matter :  as  where,  in  an  action  of  covenant  upon  an  indenture,  the 
plaintiff  recites  the  whole  of  it,  and  not  merely  such  parts  as  are 
necessary  ;*•  or  where,  in  an  action  of  trover^  he  sets  out  a  long 
inventory  of  goods,  with  frequent  and  unnecessary  repetitions  and 
descriptions.  So,  in  an  action  against  forty-six  defendants,  the 
court  of  Common  Pleas  ordered  the  word  ''  defendants'^  to  be 
substituted  for  the  names  of  the  defendants,  in  all  the  places  where 

<  1  Dowl.  ^  Ryl.  608.  •  3  Bam.  ii  Aid.  272.  1  Chit.  Rep.  709. 

^  Turner  and  othfirty  amgntu^  r.  King-  S.  C. 

tlon,  H.  23  Geo.  III.  K.  B.  Hurd  v.  Code,  «  1  Bing.  281. 

M.  36  Geo.  III.  K.  B.  Imp.  K.  B.  764.  P  1  Chit.  Rep.  448, 9,  60. 

t  Cowan  ▼.  Berry f  £.  38  Geo.  III.  K.  B.  q  Id.  676.  and  d.  (a.) 

B  Lane  v.'SmUh,  M.  46  Geo.  III.  K.  B.  3  '  2  Wils.  20. 

SmiUi  R.  1 13.  S.  C.  >  Cowp.  666. 727.  and  see  2  H.  Blac.  123. 

1  Campb.  196.  in  notit. 


more  Tezatioot  Uian  the  plaintiff's  counts.  2  BtngA.  184.  See  id.  412,  as  to  strikinf 
oat  counts  in  slander,  and  also  id.  463,  where  it  is  said  that  the  application  fhoold  be 
made,  before  the  counta  are  engrotied  of  record. 
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they  occurred,  except  the  first^  In  these  cases,  when  the  objectioo 
is  clear,  the  courts  will  order  the  soperfluoas  couots  or  matter  to  be 
expunged  on  motion,  in  the  first  instance ;  but  otherwise  they  will 
refer  it  to  the  master,^  or  protbonotary,'^  and  decide  upon  bis  report 
In  general,  however,  the  court  of  King's  Bench  will  not  refer  a 
declaration  to  the  master,  to  strike  out  superfluous  counts ;  bot  will, 
on  motion,  order  them  to  be  struck  out,  iif  they  appear  vexations  z^ 
And,  in  the  Common  Pleas,  the  motion  may  be  made,  after  the 
defendant  has  taken  the  declaration  ont  of  the  office,  and  pleaded  to 
the  action.^ 

t  1  New  Rep.  C.  P.  280«  r  I  Chit.  Rep.  460. 

•  Cowp.  727.  1  Dowl.  &  Ryl.  606.  *  Law  r.  WiUiamson,  H^31  Geo.  UL  C 

'  2  Blac.  Rep.  906.  1  Chit.  Rep.  460.  (a.)    P.  Imp.  C.  P.  290. 


t  Vide  ante,  p.  667.  note,  (t) 


[669] 


€HAP.  XXVI. 


Of  BRINGING  MONEY  into  COURT. 

X  HE  practice  of  bringing  money  into  court  is  said  to  have  been 
first  intrpdnced  in  the  reign  of  Car.  IL  at  the  time  when  Kelyng 
was  chief  justice,  to  avoid  the  hazard  arid  difficulty  of  pleading  a 
tender.^  And  it  is  allowed  in  cases  where  an  action  is  brought 
upon  contract,  for  the  recovery  of  a  debt,^  which  is  either  certain, 
or  capable  of  being  ascertained  by  mere  computation,  without  leav- 
ing any  sort  of  discretion  to  be  e:(ercised  by  the  jury/  In  these 
cases,  when  the  dispute  is.nbt  whether  any  thing,  but  how  much  is 
due  to  the  plaintiff,  the  defendant  may  have  leave  to  bring  into 
court  any  sum  of  money  he  thinks  fit ;  and  the  courts  will  make  a 
rule,  that  unless  the  plaintiff  accept  of  it,  with  costs,  in  discharge  of 
the  action,  it  shall  be  struck  out  of  the  declaration,  and  paid  out  of 
court,  tQ  the  plaintiff  or  his  attorney ;  and  the  plaintiff,  upon  the 
trial,  shall  not  be  permitted  to  give  evidence  for  the  sum  brought 
in  ^  which  rule  should  be  accompanied  with  the  general  issue,  or 
other  plea,  to  tlie  residue  of  the  demand.* 

Thus,  in  a»sumpsitf  or  covenant^^  for  the  payment  of  money,  the 
defendant  may  bring  money  into  court ;  and  in  covenant  to  find  diet 
and  lodging,  or  pay  ten  pounds,  the  court  allowed  him. to  bring  in 
the  ten  pounds.^  In  debt  for  rent,  the  defendant  may  bring  money 
into  court  in  the  King's  Bench,^  as  well  as  in  the  Common  Pleas,^ 

« 

•  1  Ld.  Baym.  266.  2  Salk.  697.  2  Str.  Append.  Chap.  XXVI.  §  1,  2, 3. 
787.  Cas.  ttmp.  Hardw.  207.  1  Sadnd.  33.        •  Bannei,  339.  360. 
(2.)  but  lee  R.  H.  6  Joe.  I.  K.  B.  f  1  Vent.  366. 2  Salk.  696,  7. 

b  Com.  Dig.  tit.  Pleader,  C.  10.  c  2  Salk.  696.  1  Will.  76.  2  Bar.  1120. 

«  2  Bur.  1 1 20.  Barney  284.  2  Blac.  Rep.  837. 

'  8aj.  Rep.  196,  7.  2  Bar.  1121.  8  Bar.        ^  8  Mod.  806. 
1778.  Imp.  K.  B.  828.  R  M.  6  Geo.  Ilf .  in        <  2  Salk.  696,  7. 
8cae.  Man.  Ex.  Append.  217,  18.  and  tee        ^  Barnes,  280. 282.  Pr.  Vitg.  267. 


t  For,  the  plea  alleging  that  a  certain  sum  was  tendered,  it  roust  be  prored  at  the 
trial  that  the  tender  was  in  fact  made  at  a  proper  time  and  place,  and  it  must  also  ap- 
pear that  the  tender  was  a  legtU  one ;  that  Is,  that  it  was  made  with  proper  money ;  to 
the  proper  person ;  and  that  no  terms  were  imposed  which  would  prejudice  the  right  of 
the  party  to  sue  for  more,  such  as  the  exacting  of  a  receipt  in  full,  or  a  release  of  all 
demands.  See  the  tit.  Tender^  in  Manning^t  DigeM*  Btgefoivl  Digeei  of  Mam.  ilc- 
pmrU,  See  alee,  2  Caning.  ^  Payne^  60.  61. 
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and  Exchequer  ;^  although,  in  the  former  court,  it  was  refased,  to 
the  time  of  Lord  Hardwichef^  and  in  a  case  previous  to  that  time,'' 
the  court  said  they  never  did  it  in  dAt:  Bui  there  is  a  distinctioQ 
[*670]  between  those  actions  of  debt  wherein  the  plaintiff  cannot 
recover  less  than  the  sum  demanded,  as  on  a  record,  specialty  or 
statute,  giving  a  sum  certain  by  way  of  penalty  f  and  those  actions 
wherein  the  plaintiff  may  recover  less,  as  in  debt  for  rent,^  or  on 
simple  contract  i^  In  the  former,  the  defendant  cannot  bring  money 
into  court ;'  though  he  may  move  to  stay  the  proceedings,  on  pay- 
ment of  the  whole  penalty  and  costs :'  but  in  the  latter,  the  defendant 
has  been  allowed  to  bring  money  into  court  ;^  because  the  plaintiff 
does  not  recover  according  to  his  demand,  but  according  to  the 
verdict  of  the  jury.    When  an  action  however  is  brought  for  several 

(penalties  on  the  game  laws,  the  defendant,*  we  have  seen,*  may  have 
eave  to  pay  one  penalty  into  court,  leaving  the  plaintiff  at  Wheriy 
to  proceed  for  the  rest :  And  .the  defendant,  by  act  of  parliament, 
may  bring  money  into  court  in  debt^  covenant^  or  otl^er  action  on  a 
policy  of  assurance,'  or  in  an  action  for  non-resid\&nCe.^ 

In  an  action  for  general  damages,  upon  a  contract,'  or  for  a  tort,* 
or  trespass,^  as  a  tender  cannot  be  pleaded,'  so  the  defendant  is  not 
allowed  to  bring  money  into  court :  And  it  cannot  be  brought  into 
court,  in  an  action  for  dilapidations.?  But  in  an  action  of  assumpsit 
against  a  carrier,  for  not  delivering  goods,  the  defendant  having 
advertised  that  he  would  hot  be  answerable  for  any  goods  beyond 
the  value  of  twenty  pounds^  unless  th^y'were  entered  and  paid  for 
accordingly,  the  court  of  King's  Bench  ^ll5wed'  him  to  bring  the 
twenty  pounds  into  court  :**  So,  money  may  be  brought  into  coor^ 
in  an  action  on  the  case  for  navigation  calls.®  And  where,  in  an 
action  for  general .  damages,  the  bringing^  of  money  into  court  is 
irregular,  if  the  plaintiff  take  it  out,  he  thereby  waives  the  irregu- 
larity, and  cannot  afterwards  have  a  verdict,  unless  he  rteover  more 
than  the  sum  brought  in/    In  an  action  for  freight  by  a  foreigner, 

J^671]  there  being  a  cross  action  against  him  for  unliquidated 
lamages,  the  court  of  Common  Pleas  refused  to  permit  the  freight 
to  be  paid  into  court,  as  a  fund  liable  to  payment  of  the  damages 
when  ascertained.?  But  where  a  separate  commission  had  been 
sued  out  against  A.,  and  a  joint  commission  against  him  and  B., 

*  ^    .      ' 

1  Bunb.  124.  »  2  Str.  787.  006.  2  Barnard.  K.  B.  4.  S. 

»  Cas.  iemp,  Hardw.  173.  C.  7  Durnf.  ^  East,  3^5. 

«2Str.  890.  »'2WHs.  116. 

o  Cro.  Jac.  128. 498.  629.  3  Mod.  41.  «  8  Dtirnf.  k  East,  47. 

P  6  Mod.  212.  d  Huiion  v.  BoUon^  E.  S2  Geo.  III.  K.  B. 

<i  1  H.  Blac.  249.  1  H.  Blac.  299.  in  noiii  )  Beardmon  r.  Bomt- 

'  2  Str.  890.  1  Barnard.  K.  B.  420.  S.  C.  ton^  H.  30  G«o.  III.  Excheq.  but  see  2  Bo<. 

Barnes,  285.  &l  Pul.  234.  And  as  to  Uie  liabUU^  of  ct- 

"  ^nley  686.  riers,  in  consequence  of  such  adv^eritse- 

t  1  Vent.  366.  2  Salk.  596,  7.  ments,  see  1  H.  Blac.  298.  2  East,  128. 4 

»  Jnte,  686.  Esp.  Rep.  177.  4  East,  371.  5  Eaat,  507. 

>  Stat.  19  Gee.  II.  c.  87.  §  7. 3  Bur.  1773.  and  for  the  mode  of  declaring  thereob,  tee 

2  Taunt.  317.  2  East,  128.  4  Esp.  Rep.  177. 6  Ea«t,  664. 

J  57  Geo.  HI.  c.  99.  §  43.  «  7  Durnf.  &,  East,  36. 

*  1  Vent.  356. 2  Bla^.  Rep.  837. 2  Bos.'  &  '  1  Durnf.  &  East,  710.  and  see  1  C«mpb. 

Pol.  284. 3  Bos.  fy  Pul.  14.  659.  n. 

s  3  TauBt.  625. 
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and  the  assignees  under  the  first  commission  bad  recovered  a  ver* 
diet  in  trover  against  C,  the  court  of  King's  Bench  allowed  the 
amount  of  the  verdict  to  be  brought  into  court,  to  abide  the  event 
of  a  petition  to  the  Chancellor,  to  supersede  the  first  commission.^ 

In  an  action  by  an  executor  or  administrator,  the  plaintifi*  not 
being  liable  to  costs,  the  defendant  was  not  formerly  allowed  to  bring 
money  into  court:^  but  now  it  is  otherwise  ;^  and  the  effect  of  the 
rule  will  be,  not  to  make  the  plaintifi*  pay,  but  only  to  lose  his  sub- 
sequent costs.  And,  in  actions  against  justices  of  the  peace,^  or 
officers  of  the  excise,"^  or  customs,*^  for  any  thing  done  in  the  execu- 
tion of  their  offices,  "  in  case  the  defendants  shall  have  neglected  to 
tender  any,  or  shall  have  tendered  insufficient  amends,  before  the 
action  brought,  they  may,  by  leave  of  the  court,  at  any  time  before 
issue  joined,  pay  into  court  such  sum  of  money  as  they  shall  see 
fit;  whereupon  such  proceedings  orders  and  judgment  shall  be  had, 
made  and  given,  in  and  by  such  court,  as  in  other  actions  where  the 
defendant  is  allowed  to  pay  money  into  court."® 

There  is  said  to  be  no  precedent,  where  there  are  several  de- 
fendants, for  one  to  pay  money  into  court.^  Where  there  are  several 
counts  or  breaches  in  the  declaration,  and  as  to  some  of  them  the 
defendant  may  bring  money  into  court,  but  not  as  to  the  others,  he 
may  obtain  a  rule  for  bringing  it  in  specially,  upon  some  of  the  counts 
or  breaches  only.  Thus,  where  an  action  o{  covenant"^  was  brought 
upon  a  lease,  for  non-payment  of  rent,  and  not  repairing,  be.  the 
court  of  King's  Bench  made  a  rule,  that  upon  payment  of  what  should 
appear  to  be  due  for  rent,  the  proceedings  as  to  that  should  be  stayed ; 
and  as  to  the  other  breaches,  that  the  plaintiff  might  proceed  as  he 
should  think  fit.  So,  in  covenant  upon  a  charter-party,^  the  defen- 
dant was  allowed  to  bring  money  into  court,  upon  two  of  [*672] 
the  breaches  only;  viz.  for  freight  and  demurrage.  But  in  debt  for 
the  penalty  of  a  charter-party,  the  court  of  Common  Pleas  dis- 
charged the  rule  for  bringing  money  into  court  :*  and  in  another 
case,  they  refused  to  permit  the  defendant  to  pay  money  into  court 
on  all  the  counts  in  the  declaration  except  the  last,  and  to  demur  to 
that  count.^  If  a  defendant  bring  money  into  court  upon  some  of 
the  counts,  and  the  plaintiff  take  it  out,  the  latter  is  only  entitled  to 
the  costs  of  those  countsc** 

The  motion  for  leave  to  bring  money  into  court  is  a  motion  of 
course,  and  should  regularly  be  made  before  plea  pleaded;^  but  it  is 

i>  1  Barn.  ^  Cres.  267.  2  Dowl.  h  Ryl.  IV.  c.  126.  §  144.  as  to  bringing  money  into 

409.  S.  C.  court,  by  persons  acting  under  the  general 

*  2  Salli.  696.  hightoay  and  turnpike  acts, 

k  2  Str.  796.  r  2  Blac.  Rep.  1030. 

>  Stat.  24  Geo.  II.  c.  44.  §  4.  And  note,  i  2  Salk.  696.  1  Wils.  76.  Barnes,  360. 
this  seems  to  have  been  the  first  statute  1  Vent. 366.  eofUra;  and  see  Pr.  Reg.  C.  P. 
which  allows  money  to  be  brought  into  266.  2  Blac.  Rep.  887. 

court,  in  an  action  for  general  damages.  '  2  Bur.  1120. 

"  Stat.  23  Geo.  HI.  c.  70.  §  33.  •  Barnes,  286. 

>  Stat.  24  Geo.  III.  sess.  2.  c.  47.  §  36.        *  Pr.  Reg.  266. 

28  Geo.  III.  c.  37.  §  28.  "4  Durnf.  ^  East,  679.  2  Taunt.  266. 

«  See  also  the  tUtutes  13  Geo.  III.  c.  78.  *  1  Ld.  Raym.  398. 1  Wils.  167.  Barnes, 

§  79.  13  Geo.  111.  c.  84.  §  81.  and  3  Geo.  279. 
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frequently  made/  and  in  some  cases  expressly  aatborized,*  q/ier 
plea,  on  obtaining  a  judge's  order  for  that  purpose :  and  if  there  has 
been  no  delay ,^  the  courts  will  give  the  defendant  leave  to  wicbdrair 
the  general  issue,  in  order  to  bring  money  into  court,  and  replead  it, 
on  payment  of  costs  :  And  he  has  even  been  allowed  to  bring  it  in, 
after  the  granting  of  a  new  trials  In  the  King's  Bench,  the  motion 
paper  being  signed  by  counsel,  the  money  should  be  paid  to  ibe  signer 
of  the  writs,  who  acts  in  this  instance  as  deputy  to  the  master;'  and 
will  give  a  receipt  for  the  money,  on  being  paid  20s.  for  every  iiM. 
and  so  in  proportion  for  every  greater  and  lesser  sum,  exceeding  iOf. 
and  2s.  for  every  sum  under  10/.  besides  2s.  4d.  for  the  receipu^  The 
rule  for  bringing  in  the  money  is  drawn  up,  in  this  court,  by  the 
clerk  of  the  rules  in  term  time,  or  within  a  week  after,  on  the  mo- 
tion paper  and  receipt  being  left  with  him  as  instructions;  but  after 
a  week  from  the  end  of  the  term,  there  must  be  a  judge's  order  for 
drawing  up  the  rule,  which  is  granted  of  course,  without  a  summons. 
In  the  Common  Pleas,  if  the  sum  be  under  jfive  pounds,  it  may  be 
paid  in  on  a  side-bar  or  treasury  rule,  which  is  granted  of  coarse  by 
the  secondaries ;  but  if  it  amount  to  that  sum  or  upwards,  a  seijeant's 
hand  is  necessary  for  obtaining  the  rule :  and  after  a  week  from  the 
end  of  the  term,  there  must  also  be  a  judge's  order  for  drawing  it  up. 
The  rule  in  this  court  being  taken  to  the  prothonotary's  office,  the 
clerk  there  will  receive  the  money,  and  write  a  receipt  in  the  margin, 
on  being  paid  id.  in  the  pound,  and  is.  4d.  for  the  receipt.     On  t 

E*673J  plea  of  tender,  with  a  profert  in  curia,  the  sum  tendered  most 
^e  paid  to  the  signer  of  the  writs  in  the  King's  Bench,  or  protbono- 
taries  in  the  Common  Pleas,  who  will  give  a  receipt  for  it  in  the 
margin  of  the  plea ;  and  if  not  paid,  the  plaintiff  may  consider  the 
plea  as  a  nullity,  and  sign  judgment.*^  If  the  defendant  brio^  moaey 
into  court  on  a  plea  of  tender,  the  plaintiflT  may  take  it  out,  though 
he  reply  that  the  tender  was  not  made  before  action  brought  :^  Or 
he  may  reply  a  subsequent  demand  and  refusal ;  and  on  a  verdict 
for  the  plaintiff,  on  issue  taken  thereon.  Lord  Mansfield  said :  '*  The 
money  having  been  taken  out  of  court,  the  plaintiff  shall  recover 
only  nominal  damages,  but  otherwise  the  verdict  would  have  been 
for  the  sum  tendered.''^ 

The  rule  to  bring  money  into  court  is  commonly  drawn  up  wicb 
costs,  to  be  taxed  by  the  master  in  the  King's  Bench,  or  one  of  the 
prothonotaries  in  the  Common  Pleas :  And,  in  the  King's  Bench, 
the  court  will  not  in  general  permit  the  defendant  to  bring  into  court 
the  debt  and  costs  up  to  a  certain  day  after  the  action  brought, 

7  1  Dumf.  &  Eait,  711.  b  Per  Cur.  M.  29  Geo.  m.  K.  B. 

«  Stat.  24  Geo.  II.  c.  44.  &  4.  and  see  7  «  1  Cromp.  148. 

TauDt.  83. 2  Marsh.  356.  S.  C.  where,  io  aa  '  R.  H.  6  Jae,  I.  K.  B. 

action  against  a  magistrate,  the  defendaat,  •  1  Sir.  688.  Bamesy  252.  Jhdtf  611,  IS. 

after  issue  joined,  was  allowed  to  withdraw  f  1  Bos.  &  Pal.  332. 

the  general  issue,  pay  money  into  court,        s r.  Athhy,  Mid.  Sit.  after  T. 

and  plead  cfe  no/f>o.\  Geo.  III.  K.  B. 

•  2  Str.  1271.  Barnes,  289.  863. 


t  4  Dowl.  k,  Rjrl.  776.  K.  B.  accord. 
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(thereby  excluding  the  costs  of  the  declaration  delivered,)  upon  the 
ground  of  an  offer  to  pay  the  debt  and  costs  up  to  that  period,  without 
having  made  a  tender  before  action,  or  obtaining  the  common  rule 
for  staying  proceedings  on  payment  of  debt  and  costs,  up  to  the  time 
of  the  application.^  But  where  the  plaintiff's  conduct  appeared  to 
have  been  oppressive,  the  court  of  King's  Bench,  on  motion,  dis- 
charged so  much  of  the  rule  for  bringing  money  into  court,  as  related 
to  the  payment  of  costs.'  So,  where  an  action  was  brought  for  two 
separate  sums  of  money,  one  of  which  the  defendant  offered  to  pay, 
with  alt  costs  to  that  time,  and,  the  plaintiff's  attorney  having  refused 
to  stay  proceedings  on  those  terms,  the  defendant  paid  that  sum  into 
court ;  but  the  plaintiff  afterwards,  finding  that  he  could  not  support 
the  action  for  the  other  part  of  his  demand,  took  the  money  out  of 
court,  and  discontinued  the  action  ;  the  court  allowed  the  defendant 
his  costs,  from  the  date  of  his  offer  to  pay  the  sum  paid  into  court, 
and  directed  that  the  same  should  be  set  off  against  the  plaintiff's 
costs  previously  incurred.^  So,  in  the  Common  Pleas,  according  to 
several  recent  decisions,  where  the  defendant,  after  action  brought, 
and  before  declaration,  offers  to  pay  the  debt  and  costs,  and  the 
plaintiff  refuses  to  receive  it,  the  court  will  permit  the  defendant  to 
pay  the  debt  into  court,  with  the  costs  of  the  action  up  to  the  time  of 
*his  offer  only ;  and  if  the  plaintiff  take  the  money  out  of  [*674] 
court,  he  will  be  compelled  to  pay  the  costs  of  the  application,  and 
all  costs  in  the  action  subsequent  to  the  offer :'  And  in  like  manner, 
upon  setting  aside  a  writ  of  inquiry,  the  court  of  Common  Pleas 
permitted  the  defendant  to  pay  money  to  the  plaintiff,  under  a  rule 
of  court,  with  the  costs  of  the  action  up  to  that  time,  and  ordered 
that  the  plaintiff's  further  proceedings  should  be  at  the  peril  of 
paying  the  subsequent  costs."'  But  where,  in  an  action  for  work 
and  labour,  the  defendants,  having  offered  by  letter  to  pay  a  certain 
sum  for  the  debt  with  the  costs  up  to  that  time,  which  was  refused 
by  the  plaintiff,  obtained  a  rule  to  shew  cause,  why  the  sum  offered 
and  the  costs  should  not  be  paid  into  court,  and  further  proceedings 
stayed,  and  why  the  plaintiff  should  not  pay  the  costs  incurred  since 
the  offer,  and  why,  if  the  plaintiff  refused  to  accept  it,  that  sum 
should  not  be  paid  into  court,  and  struck  out  of  the  declaration ; 
the  court  of  Common  Pleas  discharged  the  rule,  it  appearing  that 
there  was  nothing  oppressive  in  the  plaintiff's  conduct:''  And  in 
general,  where  money  is  paid  into  court  upon  the  common  rule,  the 
latter  court  will  not  discharge  that  part  of  it  which  directs  the  pay- 
ment of  costs,  unless  the  defendant  have  been  prevented  from  making 
a  legal  tender,  by  the  fraud  or  vexatious  conduct  of  the  plaintiff: 
Therefore,  they  refused  the  application,  where  the  defendant  had 
merely  pulled  out  his  pocket  book,  for  the  purpose  of  making  a 
tender,  six  weeks  before  action  brought,  and  was  prevented  by  the 

^  13  East,  651.  m.  Pri.  7.  n.  bot  we  Cm.  Pr.  C.  P.  120.  Pr. 

i  1  Bttr.  676.  Reg.  258.  S.  C.  temb.  eontra, 

k  2  Bmra.  U  Aid.  776.  1  Chit.  Rep.  471 .        "1  Taunt.  491 .  bat  tee  Cm.  Pr.  C.  P.  86. 
S.  C.  Barnes,  281. 286. 

>  2  Taunt.  203. 283.  4  Tsnnt.  266.  Holt       •  6  Taont.  840. 1  Marsh.  302.  S.  C.  and 

see3Brod.bBinf.  168. 
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plaintiff's  walking  away ;  the  defendant  never  having  repeated  ihe 
offer.**  A  copy  of  the  rule  is  usually  annexed  to  the  plea,  or  other- 
wise served  on  the  plaintiff's  attorney :  And  bringing  money  into 
court  can  only  be  proved,  by  the  rule  for  bringing  it  in.P 

Bringing  money  into  court  is  in  general  considered  as  an  acknow- 
ledgment of  the  right  of  action,  to  the  amount  of  the  sum  brought  in  j^ 
which  the  plaintiff  therefore,  on  producing  an  office  copy  of  the  role, 
is  entitled  to  receive  at  all  events,  whether  he  proceed  in  the  action  or 
not,  and  even  though  he  be  nonsuited,  or  have  a  verdict  against 
him :'  And  where  goods  have  been  sold  to  the  defendant  by  sample^ 
at  a  stipulated  price,  he  cannot,  after  payment  of  money  into  coart, 
in  an  action  of  indebitatus  assumpsit,  insist  upon  any  defect  in  the 
[*675]  goods ;  since,  by  paying  money  into  court,  he  admits  the  ori- 
ginal contract:*  If  a  purchaser  mean  to  insist  on  such  an  objection, 
he  ought  to  return  the  goods.*  Bringing  money  into  court  being  an 
acknowledgment  on  record,  the  party  can  never  recover  it  back  again, 
though  it  afterwards  appear  that  he  paid  it  wrongfully:^  And  the 
court  of  Common  Pleas  will  not  order  money  brought  in  by  the 
defendant  through  a  mistake  to  be  restored,  unless  it  appear  that 
some  fraud  or  deceit  has  been  practised  upon  him.*'  But  bringing 
money  into  court  is  said  to  be  an  admission  of  a  legal  demand  only  :^ 
And  beyond  the  amount  of  the  sum  brought  in,  it  is  no  acknow- 
ledgment of  the  right  of  action  r^  therefore,  if  the  plaintiff  proceed 
further,  it  is  at  his  peril.  So,  in  actions  x)^  trespass  against  justices 
of  the  peace,  &:c.  for  acts  done  by  them  ex  officio,  bringing  money 
into  court  seems  to  be  no  admission  of  the  right  of  action.*  And 
where  money  has  been  paid  into  court,  short  of  the  plaintiff's  de- 
mand, and  it  is  taken  put  of  court j  evidence  is  admissible  to  sb<nr 
quo  animo  it  was  done ;  and  it  is  not  to  be  taken  conclusive/y  as  an 
admission  that  the  rest  of  the  demand  was  unfounded.^  Upon  put- 
ting off  a  trial,  the  bail  had  paid  a  sum  of  money  into  court,  to  abide 
the  event  of  the  suit,  and  the  suit  having  afterwards  abated  by  the 
death  of  the  defendant,  they  were  permitted  to  take  the  money  out 
of  court,  although  it  was  opposed  both  by  the  plaintiff,  and  by  the 
administrator  of  the  defendant.^ 

It  has  been  doubted,  whether  the  plaintiff  can  be  non-sut/ed,  after 
bringing  money  into  court ;  but  there  seems  to  be  little  reason  for 
such  a  doubt.  When  money  is  brought  into  court,  unless  the  plain- 
tiff will  accept  it  with  costs,  in  discharge  of  the  suit,  it  is  considered 
as  paid  before  action  brought,  and  struck  out  of  the  declaration ; 
and  the  action  proceeds  for  the  residue  of  the  demand,  in  like  man- 
ner as  if  it  had  been  originally  commenced  for  that  only.*^     And, 

•  2  Marsh.  478.  u  2  Bos.  ^  Pol.  392. 
P  3  Campb.  41.  and  see  6  Moore,  430.  S.        <  1  Bos.  ^  Pul.  264. 

C.  and  the  cases  there  cited,  pp.  431.  436.  7  I  Durnf.  fy  East,  464.  and  see  3  Durnf. 

in  notis,  h  East,  657:  4  Durnf.  &l  East,  679. 

fl  6  Bur.  2640.  2  Dornf.  ^  East,  276.  «  13  East,  202, 3. 

r  2  Salk.  697.  2  Str.  1027.  Cas.  Ump.  •  5  Esp.  Rep.  69. 

Hardw.  206.  S.  C.  Pr.  Reg.  260.  Cas.  Pr.  «>  Ward  v.  Loionng,  M.  46  Geo.  Ifl.  K.  B. 

C.  P.  36.  S.  C.  2  Smith  R.  49.  S.  C.  but  vide  pott,  679. 

•  2  Stark.  A?.  PH.  103.  *  3  Durnf.  &  £ast,  667. 

•  2  Durnf.  &  East,  645. 
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accordingly,  the  practice  of  nonsuiting  the  plaintiff,  after  money 
paid  into  court,  appears  to  be  supported  by  many  authorities.^  It 
seems,  therefore,  that  after  payment  of  money  into  court,  ^thefre  may 
be  a  nonsuit,  a  judgment  as  in  case  of  a  non-suit,  a  demurrer  to 
evidence,  or  a  plea  puis  darrein  continuance:  in  short,  that  the  cause 
goes  on  ^substantially  in  the  same  manner,  as  if  the  money  [*676] 
had  not  been  paid  in  at  all.^ 

When  the  declaration  contains  a  count  on  a  special  contract, 
bringing  money  into  court  generally  is  an  admission  of  the  contract, 
so  as  to  supersede  the  necessity  of  proving  it  at  the  trial  :*^  there- 
fore in  such  case,  if  the  defendant  mean  to  deny  the  existence  of  the 
contract,  he  should  pay  money  into  court  speciallyj  on  the  other 
counts  of  the  declaration.f  So,  where  the  defendant  paid  money 
into  court  generally,  upon  a  declaration  containing  a  count  on  a 
policy  of  assurance,  together  with  the  money  counts,  the  court  of 
King's  Bench  held,  that  this  was  an  admission  of  the  contract  stated 
in  the  special  count;  and  that  it  was  not  competent  to  the  defendant 
to  shew  that  the  policy,  by  which  the  risk  was  originally  made  to 
cease  after  the  ship  had  moored  twenty-four  hours  in  safety,  was 
afterwards  altered  by  the  broker,  without  the  defendant's  know- 
ledge.® So,  where  two  breaches  were  assigned  in  one  count  of  a 
declaration  upon  a  contract,  and  the  defendant  paid  money  into 
court  upon  one  of  them,  the  court  held  that  he  thereby  admitted  the 
whole  contract,  as  set  out  in  that  count.^  And  after  payment  of 
money  into  court  by  a  defendant,  in  an  action  brought  against  him 
on  the  2  k,  S  Edw.  VI.  c.  13.  by  a  farmer  of  tithes,  he  cannot 
object  to  the  plaintiff's  title  to  the  tithes ;  because  he  has  admitted 
the  plaintiff's  right  generally,  and  has  reduced  the  cause  to  a  mere 
question  of  the  amount  of  the  damages.>^  A  tender  also,  upon  which 
money  is  paid  into  court,  admits  the  contract  and  facts  stated  in  the 
declaration :  Therefore,  where  a  count  averred,  that  in  considera- 
tion that  the  plaintiff  would  let  to  the  defendant  certain  tithes,  the 
defendant  agreed  to  pay  41 Z.,  and  that  plaintiff  did  let  the  said 
tithes,  and  permit  the  defendant  to  take  them  ;  a  tender  pleaded  to 
all  the  counts  generally,  was  held  to  preclude  the  defendant  from 
shewing  a  legal  interruption  to  his  taking  the  tithes,  if  any  such 
interruption  had  subsisted.*^  But  payment  of  money  into  court 
generally,  upon  a  declaration  containing  a  count  on  a  policy  of  assu- 

«>  2  Sftlk.  697.  Pr.  Re|:.  260.  Cas.  Pr.  C.P.  347.  2  East,  128. 2  H.  Blac.  874.  Bryan  r. 

36.  S.   C.  Cas.  temp.  Hardw.  206.  2  Str.  fViUiamsori,  M.  38  Geo.  111.  C.  P.  2  BoE.k. 

1027.  S.  C.  4  Durnf.  ^  East,  10.  7  Durnf.  Pul.  560.  2  Campb.  357. 

&.  East,  372.  2  Esp.  Rep.  481.  607.  2  H.  «  9  East,  325. 

Blac.  374.  and  se«   1  Campb.  327,  8.  in  '  1  Barn.  ^  Cres.  3.    2  Dowl.  ^Ryl.  19. 

notis.  S.  C. 

«  2  H.  Blac.  376.  per  Eyre,  Ch.  J.  f  4  Price,  68. 

d  2  Darnf.  ^  East,  275. 4  Durof.  ^  East,  1>  3  Tauat.  96. 
679.  Peake's  Cas.  jVt.  Pri.  16.  1  Esp.  Rep. 


t  The  payment  of  money  into  court  on  three  oat  office  counts,  one  of  which  three, 
only,  is  applicable  to  the  plaintiff's  demand,  admits  a  cause  of  action  on  that  count 
only  ;  and  if  the  sura  paid  in,  exceed  the  plaintiff's  demand  on  the  count  that  appUed 
to  it,  a  rule  for  a  nonsuit  will  be  made  absolute.    2  Bingh.  377.  C.  B. 
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ranee,  and  the  money  coants,  is  only  an  admissioD  of  the  contnct, 
but  does  not  preclade  the  defendant  from  disputing  bis  liabilhy 
beyond  such  payment,  for  goods  which  were  not  loaded  accrordiog 
to  the  terms  of  the  policy.^     And  where,  in  an  action  on  a  policy  of 
assurance,  it  appeared  that  the  plaintiff  by  his  conduct  previoos  lo 
[*677]  the  *trial  had  induced  the  defendant  to  believe  that  the  only 
point  to  be  tried  was  a  question  of  fraud,  and  suffered  him  to  pre- 
pare his  evidence  accordingly ;  the  court  of  Common  Pleas  woold 
not  allow  the  plaintiff  to  object  to  the  receipt  of  that  evidence  at  the 
trial,  upon  the  ground  of  the  contract  having  been  admitted  by  the 
payment  of  money  into  court.''    So,  in  an  action  on  a  valued  policy, 
the  payment  of  money  into  court,  upon  a  count  which  states  a  total 
loss  by  capture,  is  no  admission  of  a  total  loss;  but  the  plaintiff  is 
bound  to  prove  that  he  has  suffered   damage  from   the  capture, 
beyond  the  amount  of  the  sum  paid  into  court.'     So,  where  (be 
plaintiff  alleges  in  his  declaration,    multifarious  and  iDconsisteot 
demands,  arising  out  of  the  same  transaction,  payment  into  coort 
of  a  sum  insufficient  to  meet  all  the  demands,  cannot  be  applied  by 
the  plaintiff  to  prove  such  one  of  them  as  he  may  elect  at  the  tnil.** 
And  where  the  declaration  stated  that  the  plaintiff  had  sold  to  the 
defendant  a  quantity  of  oak  bark,  at  the  average  price  of  the  seasoo, 
to  be  ascertained  before  a  given  day,  and  then  averred  that  before 
that,  the  average  price  was  ascertained  to  be  a  given  sum;  it  was 
holden,  that  the  payment  of  money  into  court  did  not  admit  the 
average  price  to  be  as  stated  in  the  declaration.*^ 

When  money  is  brought  into  court,  the  plaintiff  either  accepts  it, 
with  costs,  in  discharge  of  the  suit,  or  proceeds  in  the  action :  In 
the  former  case,  he  should  take  an  office  copy  of  the  rule  and  pro- 
cure an  appointment  thereon  from  the  master,  or  one  of  the  pro- 
thonotaries,  to  tax  the  costs,  and  serve  the  same  on  the  defendant's 
attorney;  or,  in  default  thereof,  it  will  be  considered  that  the 
plaintiff  intends  to  proceed  in  the  action,  to  recover  a  larger  som 
^han  that  paid  into  court.®  The  costs  being  taxed  should  be  forth- 
with paid  to  the  plaintiff  or  his  attorney ;  and  if  they  are  not  paid,  the 
plaintiff  may  proceed  in  the  action,  and  proof  of  the  rale  to  pay 
money  into  court  will  of  itself  entitle  him  to  a  verdict,  with  nomiaiJ 
damages :'  Or,  in  the  Common  Pleas  and  Exchequer,  the  plainti^ 


I  2  Maule  ^  Sel.  106.  p  1  Caropb.  668.  n.  So,  if,  after 

^  3  Bob.  ^  Put.  666.  brought,  the  money  sought  to  be  ieco*«>' 

1  1  Campb.  667.  1  Taunt.  419.  S.  C.  ed  is  paid,  without  a  rule  of  court,  the 

"  7  Tauut.  460.  1  Moore,  168.  S.  C.  plaintiff  must  have  a  verdict.  Id.  6S9.  a. 

»  2  Barn.  &l  Aid.  116.  Holt  M.  tri,  6.  and  see  6  Bam.  h  Aid. 
«  R.  M.  3  Geo.  UI.  K.  B.  4  Durnf.  &    886.t  Jnte,  101, 102. 
East,  12. 


t  Assumpsit  for  goods  sold  and  delivered,  and  on  the  money  counts.  Pleas,  geaeral 
issue,  and  the  statute  of  limitations.  Defendant  paid  money  into  court  geacnllT: 
Held,  that  such  payment  did  not  take  the  case  out  of  the  statute.    3  Bam.  ^  Ones,  lil 

t  S.  P.  7  EoMtf  636.  S.C.  3  Smith,  664.  Tonu  v.  Poweli.  Abhoagh  a  receipt  be  gives 
for  debt  and  cosu.  Holtf  Jd.  Pri.  Rep.  6.  In  New  York,  the  rule  of  practice  is,  wkcfa  a 
suit  is  settled  by  the  parties  without  mentioning  costs,  that  each  party  most  bear  bb 
own  costs.    6  Johnt,  Rep,  268. 
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after  demanding  the  costs,  may  have  an  attachment  for  the  non- 
payment of  them;  and  in  these  courts,  he  may  proceed  in  the  action, 
without  a  previous  demand  of  the  costs.^i  But,  in  the  King's  Bench, 
the  plaintiff  must  proceed  in  the  action,  if  they  are  not  paid,  and 
cannot  have  an  attachment;'  for  the  ^rule  in  this  court  is  [*678} 
conditional,  and  not,  as  in  the  Common  Pleas,*  obligatory  upon  the 
defendant  to  pay  the  costs. 

If  the  plaintiff  proceed  in  the  action,  the  sum  brought  into  court  is, 
by  the  terms  of  the  rule,  to  be  struck  out  of  the  declaration,  and 
paid  out  of  court,  to  the  plaintiff  or  his  attorney;  and  upon  the  trial 
of  the  issue,  the  plaintiff  shall  not  be  permitted  to  give  evidence  for 
the  same:  In  such  case,  if  the  plaintiff  proceed  to  trial,^  otherwise 
than  for  the  non-payment  of  costs,  and  do  not  prove  more  to  be 
due  to  him  than  the  sum  brought  in,  the  plaintiff,  on  the  rule  being 
produced,**  shall  be  non-suited,^  or  have  a  verdict  against  him,^  and 
pay  costs  to  the  defendant :'  and  even  though  the  rule  be  not  pro- 
duced, the  plaintiff  it  seems  cannot  take  a  verdict  for  the  sum 
brought  into  court.*  But  if  more  appear  to  be  due  to  him,  he  shall 
have  a  verdict  for  the  overplus,  and  costs.^  And,  in  policy  causes, 
where  there  is  a  consolidation  rule,  and  money  paid  into  court, 
although  the  cause  tried  follow  the  general  practice,  and  the  defend- 
ant, if  he  succeed,  is  entitled  to  the  whole  costs  of  that  action,  yet 
the  plaintiff  is  entitled  to  the  entire  costs  of  the  short  causes,  up  to 
the  time  of  paying  money  into  court.*^  When  the  plaintiff  proceeds 
further,  without  going  on  to  trial,  he  shall  have  his  costs,  to  the 
time  of  bringing  money  into  court ;  and  the  defendant  be  allowed 
his  subsequent  costs  :^  And  the  plaintiff  is  entitled  to  costs,  up  to  the 
time  of  bringing  money  into  court,  though  he  afterwards  give  notice 
of  trial,  which  he  neglects  to  countermand,  whereby  the  defendant 
is  entitled  to  judgment  as  in  case  of  a  nonsuit  f  or  though  the  plaintiff 
afterwards  enter  the  record  for  trial,  and  withdraw  it.^  But  the  plain- 
tiff is  not  entitled  to  costs,  up  to  the  time  of  bringing  money  into 
court,  after  the  defendant  has  obtained  judgment  as  in  case  of  a 
nonsuit,^  or  judgment  otnon  pros  for  not  entering  the  issue.^ 

After  the  defendant  had  brought  money  into  court,  the  plaintiff 
proceeded  to  trial,  and  a  juror  being  withdrawn  by  consent,  it  was 
*holden  that  the  plaintiff  was  not  entitled  to  costs,  up  to  the  [^679] 

4  2  New  Rep.  C.  P.  473,  6  Price,  126.  2  Taant.  361.   4  Taunt.  196.  but  see  1 

7  Price,  674.  Durnf.  fy  East,  710.  2  Bos.  k,  Pul.  66.  con- 

r  2  Str.  1220.  7  Durnf.  k  East,  6.  tra. 

-Barnes,  283.  Pr.  Re^.  259.  S.  C.  11  ^  HavUand v.  CoaU,M.S4 Geo.  m.K.B, 

£ast,  319.  ^  Cas.  Ump,  Hardv.  260.  As  to  the  effect 

*■  2  Salk.  597.  2  Str.  1027.  Cas.  temp,  of  taking  the  single  rent  out  of  court  upon 

Hardw.  206.  S.  C.   Say.  Rep.  196,  7.  2  a  plea  of  tender,  in  an  action  for  double 

Bur.  1 121.  Talue,  with  a  count  for  use  and  occupation, 

•  6  Comp.  Dig.  20.  and  see  Willes,  485.  see  10  East,  48. 

'  Qu.  Whether  a  plaintiff,  haying  taken  2  Taunt.  361. 

money  out  of  court  after  being  nonsuited,  '1  Durnf.  &  East,  629.  Willes,   191. 

and  never  having  moTed  to  set  the  nonsuit  Barnes,  280.  282.  Pr.  Reg.  254,  6.  S.  C. 

aside,  is  barred  from  bringing  a  new  ac-  but  see  Say.  Rep.  196.  contra. 

tion  ?  3  Esp.  Rep.  106.  •  8  Durnf.  ^  East,  406. 

J  Cas.  temp.  Hardw.  260.  '  M.  486.               s  2  Maule  U  Sel.  835. 

I  4  Durnf.  k  East,  10.  1  Saund.  33.  (2.;  ^  6  Taunt.  168. 1  Marsh.  510.  S.  C. 
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time  of  bringing  the  money  into  court/    And  where  the  defeodants 
in  several  actions  on  a  policy  of  assurance,  paid  money  into  coQit, 
which  the  plaintiff  took  out,  without  taxing  the  costs  at  that  time, 
and  afterwards  they  entered  into  the  common  consolidation  rule, 
and  the  plaintiff  was  nonsuited  in  the  actionthatwas  tried,  the  court 
of  King's  Bench,  we  have  seen,'^  held  that  the  latter  was  not  eotided 
to  the  costs  in  any  of  the  actions,  up  to  the  time  of  paying*  money 
into  court.     But  where  the  defendant,  having  paid  money  into  court 
generally,  upon  a  declaration  containing  a  count  on  a  policy  of 
assurance,  together  with  the  money  counts,  obtained  a  rule  after 
verdict,  to  amend  the  rule  for  paying  money  into  court,  by  confin- 
ing it  to  the  money  counts,  and  for  a  new  trial,  on  payment  of  costs; 
the  court  held  that  the  plaintiff,  on  taking  the  money  out  of  court, 
was  entitled  to  all  the  costs  of  the  action,  and  not  merely  to  the 
usual  costs  on  a  rule  for  a  new  trial.*    And  if,  in  an  action  on  a 
policy,  with  the  usual  money  counts,  the  defendant  pay  tbepread- 
urns  into  court  on  the  count  for  money  had  and  received,  and  the 
plaintiff  take  it  out,  he  is  entitled  to  his  full  costs  on  all  the  connts, 
if  there  be  no  consolidation  rule,  although  he  had  failed  on  the  spe- 
cial counts,  in  another  action  on  the  same  policy."^ 

In  the  Common  Pleas,  if  the  plaintiff  die,'^  or  be  nonsuited,*  after 
money  is  brought  into  court,  the  court  will  not  order  it  to  be  paid 
back  to  the  defendant.  So,  if  the  defendant  die  after  bringing  mooey 
into  court,  it  shall  not  be  paid  back  to  his  executors.'  But  if  tin 
plaintiff  have  a  verdict  against  him,  after  money  is  brought  into 
court,  the  court  will  order  it  to  be  paid  out  to  the  defendant,  towards 
satisfaction  of  his  costs.^  It  had  been  a  question  often  agitated  in 
that  court,  whether  in  cases  where  there  was  a  rule  to  pay  mooey 
into  court,  the  production  of  it  by  the  defendant  was  to  be  considered 
as  evidence  on  his  part,  which  gave  the  plaintiff's  counsel  a  right  to 
reply :  If  the  plaintiff  took  a  verdict  for  the  whole  of  his  demand^ 
without  giving  credit  for  the  sum  paid  into  court,  the  conn  would 
set  it  aside,  without  requiring  evidence  of  the  existence  of  such  a 
rule :  and  therefore  a  rule  was  made,  that  in  future  this  should  not 
be  considered  as  evidence  on  the  part  of  the  defendant,  so  as  to  giv^ 
the  plaintiff  a  right  to  reply.' 

*  3  Durnf.  ^East,  657.  °  Caa.  Pr.  C.  P.  36.  Pr.  Rey.  2S0.  S.  C 

^  ^nte,  666.  and  see  id.  252. 

»  9  East,  325.  p  Barnes,  279.  Pr.  Reg.  252.  S.  C  tat 

»  6  Taunt.  607.  vide  anU,  676. 

n  Cas.   Pr.  C.   P.   129.  Pr.  Reg.  265.        Q  Cas.  Pr.  C.  P.  64.  Pr.  Reg.  251.  S,  C 

Barn«s,  281.  S.  C.  Barnes,  280. 

'  2  Taunt.  267. 
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CHAP.  XXVII. 


Of  PJUEAS  to  the  JURISDICTION ;  CLAIMING  CONU- 
SANQE;  and  PLEAS  in  ABATEMENT. 

w 

X  HE  general  order  of  pleading  is, 

I,  To  tlie  Jurisdiction  of  the  Court. 
.•2.  Tt)  the  Person, 

1.  Of  the  Plaintiff: 

2.  Of  tbe  Defendant. 

3.  To  the  Count. 

4.  To  the  Writ  ;  and  herein, 

1 .  To  the  Form  : 

2.  To  the  Attion  of  the  Writ. 

5»,  To  the  Action  itself,  in  bar  thereof." 

By  this  order  of  pleading,  each  subsequent  plea  admits  the  former : 
as,  when  the  defendant  pleads  to  the  person,  he  admits  the  Jurisdic- 
tion of  the  court;  when  he  pleads  to  the  count,  he  admits  the  compe-'' 
tency  of  the  plaintiff,  and  his  own  responsibility  ;  when  he  pleads  to 
the  form  of  the  writ,  he  admits  the  form  of  the  count  ;^  and  in  like 
maaner  of  the  rest. 

Pleas  to  the  jurisdiction  of  the  court  are  either  in  local  or  trans- 
itory actions.  In  local  actions,  it  is  a  good  plea  to  say  that  the 
lands  are  ancient  demesne,  holden  of  the  king's  manor;"  or  that  the 
cause  of  action  arose  in  fVahs,^  or  beyond  the  sea,^,  or  in  a  county 
palatine,^  cinque  port,*  or  other  ca?emp^  jurisdiction.^  la  ejectment ^ 
the  tenants  in  possession  cannot  plead  to  the  jurisdiction,  without 
leave  of  the  court :°  and  where  ancient  demesne  is  pleaded,  there  must 
*be  an  affidavit,  stating  that  the  lands  are  holden  of  a  manor,  p681] 
which  is  ancient  demesne;  that  there  is  a  court  of  ancient  demesne, 
regularly  holden ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold 


■  Co.  Lit.  303.  Latch,  178.  Gilb.  C.  P.  49.  «  Rnstal,  419.  Hcrnc,  7.  3  Inst.  CI.  14. 

«  Gilb.  C.  P.  50.  •  4  In«t.  224.  Jenk.  190.  Keilw.  88,  fcc. 

"  Heme,  7.  351.  Rastal,  101.  Hnns.  103.  S.  C.  3  Inst.  CI.  7.  but  see  Yelv.  12,  13. 

Thonip.  2.  3  Inst.  CI.  8,  9.  1  Salk.  56.  2  Carth.  109. 

Ld  Raym.  1418.    This  plea  must  be  plead-  *>  Bro.  Abr.  tit.   Cwiwance,  52.    1  Blac. 

cd  within  the  first /ovr  days  of  the  term.  8  Rep.  197. 

Durnf.  &  East,  474.  «  1  Barnard.  K.  B.  7.  352.  865.  Andr. 

'  1  Wils.  193.  868.  2  Str.  1120.  1  Blac.  Rep.  197.  3  WiU. 

7  1  Salk.  80.  1  Show.  191.  S.  C.  61. 
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interest.*'    This  plea  may  be  filed  de  bene  esse^  in  the  King's  Bench, 
ivithin  the  time  allowed  for  pleading  in  dt)atemeut.^ 

In  transitory  actions,  it  is  said/  th^  defendant  cannot  plead  to  the 
jurisdiction  of  the  court,  unless  the  plaintiff  by  his  declaratiou  shew, 
that  the  cause  of  action  accrued  within  a  county  palatine  :  And  eve* 
then,  it  must  be  averred  in  the  plea,  either  that  the  defendant  dwells 
in  the  county  palatine,  or  that  he  had  sufficient  goods  and  chattels 
there  by  which  he  may  be  attached  ;^olherwisc  the  plea  cannot  be 
allowed,  lest  a  failure  of  justice  should  ensue  :b^  and  the  defendant 
cannot  in  such  case  demur  to  the  declaration,*^  or  move  in  arrest  of 
judgment.^ 


Of  a  nature  very  similar  to  pleading  to  the  jurisdiction  of  the 
court,  is  claiming  conusance^  or  praying  that  the  cause  may  be 
determined  before  an  inferior  jurisdiction :  concerning  which,  it  will 
be  proper  to  consider  the  several  sorts  of  inferior  jurisdicuoas;  in 
what  cases  conusance  may  be  claimed ;  and  the  time  and  maoner  of 
claiming  it. 

There  are  three  sorts  of  inferior  jurisdictions.'     The  first  b  to 
hold  pleas,  which  is  merely  a  concurrent  jurisdiction ;    and    can 
neither  be  claimed  nor  pleaded.     The  second  is  r  general  conusance 
of  pleas ;  which  being  intended  for  the  beilefit  of  the  lord,  may  be 
claimed  by  him,  though  it  cannot  be  pleaded  by  (he  defendant.    Tlie 
third  is  a  conusance  of  pleas,  with  exclusive  words;  as  where  the 
king  grants  to  a  city,  thai  the  inhabitants  shall  be  sued  within  the 
city,  and  not  elsewhere :' T\m  being  an  ecremp^  jurisdiction,  may 
be  either  claimed  or  pleaded."*     Hence  it  is  sl^  general  rule  lAat 
[•682]  whenever  the  defendant  can  plead  to  the  junsd/ciion  of  the 
court,  there  the  lord  of  the  franchise  may  claim  coausance,  but  not 
vice  versd.^ 

The  privilege  of  claiming  conusance  is  confined  to  courts  of  record,* 
and  local  actions;^  except  where  the  defendant  is  a  member  of  the 
university  of  Oxford  or  Cambridge  i^  And  it  is  also  confined  to 
such  actions  as  were  in  esse  at  the  time  of  the  grant  f  and  does  not 
extend  to  those  created  since,  by  att  of  parliament,  except  where  t 
common  law  action  is  given  against  a  person  by  another  name,  as 
debt  against  an  administrator.*      Neither  shall  this  privilege  be 

*  2  Bar.  1046.  and  see  3  WiU.  61.  k  Gilb.  C.  P.  191.  1  Bac.  Abr.  560l  I 

«  10  East,  623.  Rol.  Abr.  489. 

'  4  Jnst.  212, 13.  1  Sid.  103.  Carth.  109.        i  Palm.  466.  Hardr.  609.  2  Ld.  Rarp. 

Gilb.  C.  P.  191.  1  Bac.  Abr.  560.  and  see  836.  1  Salic.  148.  3  Salk.  79.  12  Mod.  64J. 

8  Rajt,  128.  S.  C.  Id.  666.  10  Mod.  126.  Via.  Abr.  tk. 

I  Carth.  366.  ConusamXy  689. 

•»  Id.  364. 6  Mod'.  144.  S.  C.  and  see  fur-        »  Bro.  Abr.  tit.  Cwimmet.  62.  1  Blac. 

ther,  as  to  pleas  to  the  jururftc/ton,  Chitty  Rep.  197. 
OD  Pleading.  1  V.  p.  427,  &c.  ■  Gilb.  C.  P.  198. 

i  Carth.  11.  Comb.  30.  48.  S.  C.  and  see        «>  2  lost.  140. 
Comb.  115.    As  to  conusance  in  g^eoeral,        p  4  Inst.  213.  1  Sid.  103. 
see  Gilb.  C.  P.  192,  &c.    Vin.  Abr.  lit.        <i  Gilb.  C.  P.  193. 1  Bac.  Abr.  6€0. 
Conusanu.  Com.  Dig.  lit.  Cawis,  P.  Chitiy        '  14  Hen.  IV.  20.  b. 
on  PJc^dinf,  1  V.  p.  403,  &c.  and  1  Sel.        •  W.  22  Ed.  IV.  22. 
Pr.  Chap.  VII.  §  1. 
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allowed,  where  the  franchise  cannot  give  a  remedy,^  and  there  would 
consequently  be  a  failure,  of  justice:**  as  in  replevin,'^  quare  impeditj 
waste,  &c.  or  where  the  lofd  is  a  party,  and  the  plea  is  to  be  holden 
before  himself,^  or  the  defendant  is  a  stranger,  who  harh  inothing 
within  the  franchise  f^  or  lastly,  where  the  plaintiff  is  a  privileged 
person,  as  an  attorney  or  oi&cer  of  the  court.^  But  conusance  may  be 
,  claimed  by  a  dt*fendant  in  custody  of  .the  marshal.®  And,  in  a  late 
case,  it  was  allt^wed  in  the  King's  Bench,  on  a  claim  made  by  the 
J^ice  Chancellor  of  the  University  of  Oxford^  during  the  vacancy 
of  the  office  of  Chancellor  by  death,  on  behalf  of  the  university.**  lu 
the  Exchequer  of  Pleas,  a  member  of  either  university  cannot  set  up 
bis  privilege,  against  <that' of  an  officer  or  accountant,  or  against  any 
person  suing  as  a  debtor ;  this  court  not  being  mentioned  in  their 
charter  of  exemption." 

Conusance  of  Pleas  must  be  claimed  after  appearance,^  and  before 
ifnparlance,^  in  the  first  instsince,  or  on  the  very  first  day  the  party 
bath  in  court  ^  even  upon  the  return  day  of  the  writ,  if  the  cause  of 
action  appear  thereiif :  if  not,  then  upon  the  first  day  given  upon  the 
declaration.^  As  for  instance,  itrtrespass  by  original,  where  place  is 
^naraed,  or  pradpe  quod  reddat^  ^'here  land  is  demanded,  conusance 
^rnustbe  claimed  oa.the  return  day  of  the  writ;  because,  in  r*683] 
these  cases,  the  writ  states  where  the  cause  of  action  arises.^  But  in 
debt  or  deiinuCj  it  is  otberwise;  for  it  does  not  appear,  till  the  plain- 
tiff has  counted,  where  the  contract  or  obligation  was  made;  and 
therefore  till  then,  the  lord  need  not  make  his  claim.''  So  in  replevin^ 
the  place  where  the  cattle- were  taken  does  not. appear,  till  the  plain- 
tiff has  counted,  if  it  be  belw.een  strangers :  but  if  a  replevin  be  sued 
against  the  lord  of  the  franchise  himself,  there  the  lord  s  claim  would 
come  too  late  after  the  count;  because  the  law  intends  that  he  knew 
the.place  of  taking,  being,  himself  a  party,  and  so,  by  not  demanding 
his  privilege  on  the  writ,  he  gives  the  court  seisin  of  the  cause :  for 
the  lord  must  use  no  delay.^ 

In  a  modern  case,°^  conusance  of  a  plea  of  trespass^  sued  against 
a  resident  member  of  the  university  of  Cambridge^  for  the  cause  of 
action  verified  by  affidavit  to  have  arisen  within  the  town  and 
suburfa^s  of  Cambridge^  over  which  the  university  court  has  jurisdic- 
tion, was  allowed  in  the  King's  Bench;  upon  the  claim  of  the  vice- 
chancellor,  on  behalf  of  the  chancellor,  masters  and  fellows  of  the 
university,  entered  on  the  roll  in  due  form,  setting  out  their  jurisdic- 
tion under  charters  confirmed  by  act  of  parliament,  and  averring 

t  2  Vent.  363.  •  Hardr.  188.  Anie,  »75. 

«•  Hardr.  607.  '  Comb.  319. 

<  2  Init.  140.  c  1  Sid.  103.  1  Show.  852.  10  Mod.  126. 

J  Dalit.  12.  Willes,  233.  Barnes,  346.  Prac.  Re;.  96. 

*  8  Hen.  VI.  18,  19,  20, 21.  Hob.  87.  Vin.  Abr.  tit.  Comuanu,  690.  S.  C.  Id.  692. 

•  22  Am.  83.  1  Rol.  Abr.  498.  1  Barnard.  K.  B.  66.  2  WiU.  411.  Gilb.  C. 
^  3  Leon.  149.  Lit.  Rep.  304.  Willes,  233.    P.  196.  Jtnte,  468. 

Barnes,  346.  Prac.  Reg.  96.  Vin.  Abr.  tit.  ^  2  Wils.  413. 

ContuanUj  690.  S.  C.  Id,  662.  Bendl.  238.  ^  6  Bur.  2823. 

contra.  ^  10  Mod.  127. 

«  Bro.  Abr.  tit  Conufoiiee,  60.  1  Salk.  2.  >  6  Bar.  2823. 

Gilb.  C.  P.  196.  "  12  East,  12. 

'  11  East,  643.  aad  we  12  Eut,  12. 
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the  cause  of  action  to  "have  arisen  within  such  jurisdiction  :  aUhoiigb 
it  was  objected  that  the  claim  was  prrferred  too  early,  on  the  mere 
issuing  of  a  writ  of  latitat  against  the  privileged  member,  to  answer 
in  a  plea  df  trespass  before  declaration ;  by  which  it  coHld  not  ap- 
pear where  the  cause  of  action  arose,  nor  consequently  that  it  arose 
within  the  town  and  suburbs  of  Cambridge,  te  which  the  juHsdiciion 
of  the  university  court  in  personal  actions  is  confined ;  and  that  it 
was  not  sufficient  to  supply  that  fact  by  affidavit  f  But  the  court 
held,  that  it  was  the  usual  course  to  support  claims  of  conusance  by 
affidavits  verifying  the  necessary  facts,  which  it  was  competent  to 
the  plaintiff  to  deny  in  the  same  mode;  and  that  the  difficuUy  was 

.  not  greater  before,  than  after  declaration ;'  and  the  sooner  the  claim, 
if  well  founded,  was  preferred,  the  better  for  the  plaititiff.  In  the 
same  case  it  was  objected,  that  if  the  claim  might  be  preferred  upon 
the  latitat  before  declaration,  then  it  Ought  to  be  preferred  in  tie 

first  instance,  after  the  return  of  the  laiitut,  namely,  npon  the  day  of 
appearance  given  by  the  rule  of  court,  that  is,  in  eight  days:  but 
the  court  held,  that  the  first  instance  after  the  return  day  of  the  urit, 
which  is  the  first  sfep  of  thq  plaintiff  entered  on  the  record,  cou- 
[*684]  finued  till  the  ^declaration  filed,  which  is  the  next  step  taken 
by  the  plaintiff  on  the  record ;  within  which  time  the  claioi  «-» 
made.  Another  objection  was,  that  it  appeared  by  the  roil,  on 
which  the  power  of  attorney  to  claim  conusance  and  the  claim  itself 
were  entered,  that  the  claim  wa^  made  on  the  return  day  of  the  writ, 
that  is,  on  the  fifteenth  of  JVovember,  before  the  power  of  attorney 
to  claim  it  was  executed,  which  bore  date  on  the  27th :  But  the 
court  took  notice  that  the  claim  wa&  in  fact  made  on  the  ^tb,  ia 
the  letter  missive  and  significatory  of  the  vipe'-chancellor  to  them; 
although,  in  making  up  the  roll,  h  was  entered  by  their  oScer  as 
on  the  return  day  of  the  writ  by  relation^  no  subsequent  day  in 
court  being  then  given  on  the  record. 

As  to  the  manner  of  making  the  claim,  it  is  holden,  that  conusance 
may  be  claimed  by  the  lord  of  the  franchise  in  person,  or  by  his 
bailiff  or  attorney  :**  If  it  be  claimed  by  attorbey,  the  warrant  of 
attorney  must  be  produced  in  court,  and  filed."  The  grant  of 
conusance  must  also  be  produced,!"  or  an  exemplification  of  it  under 
the  great  seal  ;*&  and  if  the  grant  was  before  time  of  memory,  an 
allowance  must  be  shewn  in  the  King's  Bench,  or  before  justices  in 
EyreJ'  Upon  a  claim  made  by  the  university  of  Oxford^  or  C««- 
bridge,'  there  must  be  likewise,  in  addition  to  the  graht,  an  exempli- 
fication of  the  statute  confirming  it,*  together  with  an  affidavit  of  the 
defendant's  residence ;"  and,  where  the  claim  is  made  by  the  uoi- 

"  Bro.  Abr.  tit.  Conusanu,  50.  12  Mod.  East,  12. 

644.  666.  t  13  Elis.  c.  29. 

«  Palm.  466.  1  Sid.  103.  1  Lev.  89.  and  "  1  Barnard.  K.  B.  49.  65.  2  Str  810  3 

see  12  East,  12.  Wil§.  311.  1  Blac  Rep.  464.  6  Bar.  2820. 

p  12  Mod.  644. 1  Blac.  Rep.  464.  12  East,  J2.  but  see  15  East,  634.  where 

,    q  5  Bur.  2820.  ao  afedavit  of  the  residence  of  a  commoa 

r  Keilw.  189,90. 1  Sid.  103.  1  Salk.  183.  servant,  called  Marshal  of  the  UniveraitT, 

1  Ld.  Rajm.  427,  8.  475.  S.  C.  Gjlb.  C.  P.  for  the  execaUon  of  local  duties  therem, 

196.  but  see  Bro.  Abr.  tit.  Contuanu,  51.  was  dispensed  with. 

•  10  Mod.  126.   I    Blac.  Rep.  454.  12 
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versity  of  Cambridge,  that  the  cause  of  action,  if  any,  arose  within 
the  liberty  of  the  wniversitv,  viz,  within  the  town  and  suburbs  of  the 
town  of  Cambridge.^'  The  claimjtself  must  be  entered  upon  a  roll  ]f 
and,  aft^  stating  the  several  proceedings  that  have  been  had  in  the 
cause,  must  set  forth  the  grounds  upon  which  it  is  made,  with  great 
precision.^  It  may  be  demurred  to :  or  the  facts  therein  alleged 
may  be  controverted  by  pleading.^  If  allowed,  a  day  is  given  upon 
the  roll,  for  the  lord  of  the  franchise  to  ^hold  his  court ;  and  [*685] 
the  parties  are  commanded  to  be  there  on  that  day.^  But  the  re- 
cord still  remains  in  the  court  above:  and  a  transcript  only  is  sent 
down  to  the  court  below  :^  so  that  if  justice  be  not  done  there,  as  if 
the  defendant  be  a  stranger,  and  has  nothing  within  the  franchise  by 
which  he  can  be  summoned,  or  if  the  judge  misbehave  himself,  he. 
the  plaintiff  shall  have  a  re-summons,^  upon  the  record  in  the  court 
above;  and  if  a  re-summons  issue,  upon  failure  of  right  in  a. fran- 
chise, the  lord  of  the  franchise  shaH  never  afterwards  have  conusance 
of  that  plea.® 


Pleas  in  abatement  to  the  person  of  the  plaintiff,  are  either  that 
he  is  not  in  existence,  (being  only  a  fictitious  person,*"  or  dead,^)  or 
else  that  being  in  existence,  he  is  an  alien  enemy ,^  attainted  of  trea- 
son or  felony,'  outlawed  upon  mesne '  or  final  process,*^  under  a 
preemunire,^  excoiftrhuflicated;™  or  convicted  of  popish  recusancy." 
When  the  cause  of  action  is  forfeited,  as  by  the  plaintiff's  being  an 
alien  enemy,**  attainted,?  or  outlawed  for  felony,**  there  his  disability 
may  be  pleaded  in  abatement  or  in  bar,  but  otherwise  it  can  only  be 
pleatied  in  abatement. 

Pleas  in  abatement  to  the  person  of  the  defendant  are,  that  he  Is 
privileged,  as  an  attorney  or  oflicer  of  the  court  f  under  the  king's 
protection ;'  or  an  infant,*  when  sued  as  heir  on  the  obligation  of 
his  ancestor,  Sic,;  in  which  latter  cdse,  the  parol  shall  demur,  or 
proceedings  be  ^tayed^  till  he  come  of  age.  There  are  two  ways  of 
pleading  an  atjtorney's  privilege,  first,  with  a  profert  of  a  writ  of 
privilege,  or  of  an  exemplification  of  the  record  of  his  admission ; 
upon  which  the  plaintiff  must  reply  nul  iiel  record,  and  cannot 
otherwise  deny  the  defendant's  being  an  attorney :  secondly,  as  a 

'  12  Eait,  12.  f  Ast.  Ent.  10.  3  Inst.  CI.  89. 

y  Comb.  319.  1  Barnard.  K.  B.  65.  2  Str.  ff  Ast  Ent.  8.  3  Inst.  CI.  75,  ^. 

810.  h  1  Lutw.  34.  3  Inst.  CI.  16. 

*  For  the  form  of  a  claim  of  conusance  *  Carth.  137|  8. 

by  the  university  of  Oxfordj  see  WiUcs,  ^  1  Lutw.  6.  1529.  3  Inst.  CI.  23,  It.  1 

233.  (a.)  2  Wils.  406.  and  for  a  similar  East,  634. 

claim  by  the  university  of  Cambridge,  see  *  Co.  Lit.  129.  b. 

12  East,  12.  n  Isv^tw.  17.  3  Inst.  CI.  18. 

«  2  Wils.  409,  10.  Comb.  319.  "  3  Inst.  CI.  20. 1  Str.  620. 

1*  2  Ld.  Raym.  836,  7.  12  Mod.  644.  3  »  Co.  Lit.  129.  b.  6  Dumf.  &  East,  23. 35. 

SaUc.  79.  S.  C.  T  Pro.  K  M.  252. 

e  Id.  Jenk.  31.  i  Co.  Lit.  128.  b.  GUb.  C.  P.  200. 

i  Id.  Hardr.  407.  but  see  Via.  Abr.  tit.  '  1  Lutw.  639. 

ConuMonee,  669. 10  Mod.  127.  '  2  Bro.  Ent.  106. 

»  Jeak.  34.  <  Rastal,  360. 362.  379.  Bro.  Red.  195. 
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mere  niatter  of  fact,  without  a  profert  ;^  and  then  a  certiorari  sball 
be  awarded,  to  •certify  whether  he  be  an  attorney  or  not.*  And 
[*686]  where  *an  attorney  of  the  King's  Bench,  in  pljeading  his 
privilege  to  an  action  by  original,  stated  the  custom  of  the  court  to 
be,  that  no  attorney  ought  to  be  compelled  to  answer  an  original 
writ,  unless  first  forejudged  from  his  office^  &c.  (which  is  pot  the 
custom  of  this  court,  but  of  the  Common  Pleas,)  the  court  never- 
theless  held  the  plea  to  be  suffic-ient ;  as  they  will  take  notice  ofibe 
custom,  that  an  attorney  of  this  court  can  only  be  sued  by  it//,  and 
what  is  stated  as  to  forejudging  may  be  rejected  as  surplusage .^ 

Under  the  head  of  pleas  4o  the  person,  may  also  be  included 
coverture,  in  the  plsrintifi^  or  defendant  ;^  or  that  the  plaintiffs  or 
defendants,  suing  or  being  sued  as  husband  and  wife,  ^re  not  mar- 
ried :^  or  any  other  plea  for  want  of  proper  parties,  as  that  there  is 
an  executor,*'-  administrator,*'  or  other  person,^  not  najoed,  who 
ought  to  be  made  a  co-'plaintiff  or  co-defendant.     We  have  already 
seen,  that  if  an  action  be  brought  for  a  tort,  by  one  of  several  joint- 
tenants  or  tenants  in  common,^  or  against  onie  of  several  partners 
upon  a  joint  contract,^  the  defendant  must  plead  in  abatement,  and 
cannot  otherwise  take  advantage  of  the  objection.^     And  he  may 
plead  a  secret  partnership  in  abatement,  though  the  plaintiff  had  no 
means  of  knowing  of  the  partnership,  anc)  could  not  have  proved  it, 
had  he  joined  the  secret  partner  in  the  action/     It  should  also  be 
observed,  that  if  an  action  be  brought  ag^nst  a  carrier,  in  ciue  on 
the  custom  of  the  realm,  for  not  safely  carrying  goods,  the  defeodaot 
may  plead  in  abatement,  that  his  partners  ought  also  to  have  been 
sued:'^  Or,  if  an  action  o(  debt  be  brought  on  the  statute  9  Ann.  c* 
14.  to  recover  back  money  won  at  play,  he  may  plead  in  abatement 
that  the  money  was  due  from  others  not  named,  as  well  as  from  bim^ 
self.^    In  these  cases,  the  defendant,  if  required,  must  deliver  to  the 
plaintiff  the  names  and  places  of  abode  of  the  parties  jointly  Viable  ; 
or  in  default  thereof,  the  court  of  King's  Bench,  we  have  seen,"^  wWl 
set  aside  the  plea.    But,  in  an  action  on  the  caSe  against  a  common 
carrier,  for  not  safely  carrying  a  passenger,  the  defendant  canoot 
plead  in  abatement,  the  non  joinder  of  a  co- proprietor.*^    In  a  plea 
[*6S7]  in  abatement,  that  another  ^person  ought  to  have  been  sued 
with  the  defendant,  it  is  not  necessary  to  lay  a  venue :  And  if  it  be 

"  Lil.  Ent.  3.  f  Mle,  V,  8.  and  see  1  SaUc  32,  90.  S 

<  1  Ld.  Raym.  836.  7  Mod.  106.  2  Salk.  Scr.  820. 

645.  6  Mod.  305.  2  Ld.  Rajm.  1172. 1  Str.  r  Mte,  7.  but  see  2  Mod.  279.  3  Med. 

76.  532.  321.  2  Salk.  440.  Show.  29.  101.  3  Ler. 

y  9  East,  424.  258.  Garth.  58.  S.  C.  Gtlb.  Evid.  189. 

*  Ast.  Ent.  9. 3  Inst.  01. 70.  If  the  plain-  ^  1  VVms.  Saand.  291.  b.  (4.) 

tiff  take  husband,  after.suing  out  the  writ  *  6  Taunt.  609.  1  Marsh.  246.  S.  C. 

and  before  declaration,  the  defendant  can-  ^  6  Durnf.  k  East,  369.  2  New  Rep.  C. 

not  give  the  coverture  in  evidence  under  P.  365.  but  see  5  l>urnf.  ^  East,  649.  S 

the  general  issue,  but  must  plead  it  in  Chit.  Rep.  1.3  Brod.f^  Bing.  54.  6M«orey 

abatement.    6  Durnf.  &•  East,  265.  141,  S.  C.  AnUf  8. 

» 1  Lulw.  23. 3  Inst.  CI.  71.  '7  Durnf.  J^  East,  257. 

b  3  Inst.  CI.  69.  «  Jtnte,  578. 

«/d.51.Rastal,325.  a.  °2  Chit.  Rep.  1.  and  tee  5  Dornll  4> 

d  3  Inst.  CI.'  53.  Rastal,  324.  East,  649.  6  Moore,  141.  3  Brod.  ^  Bmr. 

•  8  Inst.  CI.  53.  119.  1  Lutw.  696.  and  54.9  Price,  408.  S.  C. 
tee  1  East,  634. 
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pleaded  that  such  other  person  is  alive,  to  wit,  in  Spain^  it  will  be 
considered  as  pleaded  without  any  venue.® 

Pleas  in  abatement  of  the  count  can  only  be  pleaded  in  actions  by 
original  writ ;  and  are  for  soine  uncertainty,  repugnancy,  or  want 
of  form,P  not  appearing  on  the  face  of  the  writ,  or  else  for  some 
variance  therefrom.^  To  the  writf  they  are  either  for  matter  appa- 
rent on  the  face,  of  it,  or  for  matter  ckhors,'  existing  at  the  time  of 
suing  out  the  writ,  or  arising  afterwards.*  To  ihe  form  of  the  writ, 
they  are  for  some  apparent  uncertainty,  repugnancy,  or  want  of 
form  ;^  variance^  from  the  record,  speciality,  &c. ;  misnomer^  of  the 
plaintiff  or  defendant;^  or,  in' actions  by  original  writ,  the  omission 
or  mistake  of  the  defendant's  ttddition^^  that  is,  of  his  estate,  degree, 
mystery,  or  place  of  abode.  But  the  plaintiff  may  sue  the  defend- 
aUt,  either  by  the  addition  of  bis  degree  or  mystery  f  and  may 
name  him  of  the  place  where  he  Iqfely  dwelt  :^  And  ^s  a  plea  of  the 
statute  of  additions  is  bad,  without  oytr  of  theoriginal  writ,  which  by 
the  practice  of  the  court  is  not  grantable,  it  seems  that  such  a  plea 
cannot  now  be  pleaded ;  and  accordingly,  in  several  recent  instances, 
the  courts  have  prdered  it  to  be  set  aside.^  And,  io  general,  it  may 
be  remarked,  that  since  the  courts  have  refused  to  allow  oyer  of  the 
original  writ,  pleas  in  abatement  thereto,  for  objections  apparent  on 
the  face  of  it,  or  variance  between  the  writ  and  the  count,  have 
fellen  into  disuse ;  and  it  is  now  usual  to  -plead  in  abatement  for 
matters  extrinsit  onVy,  such  as  privilege^  coverture  in  the  plaintiff  or 
defendant  at  the  time  of  bringing  the  action,  non-joinder  of  vl  neces- 
sary party  to4he  suit,  misnomer  of  the  plaintiff  or  defendant,  or 
another  action  depending  for  the  same  cause. 

There  are  two  ways  of  taking  advantage  of  the  misnomer  of  the 
parties;  first,  by  application  to  tlie  court,  to  set  aside  the  proceed- 
ings ;  and  secondly,  by  plea  in  abatement.  If  the  defendant  has 
been  arrested  by  a  wrong  name,  the  sheriff  and  his  ofScers  are  liable 
*to  an' action  of  trespass*  apd  false  imprisonment  :'>  and  the  p688] 
arrest  being  illegal,  ihe  court,  instead  of  putting  the  defendant  to 
plead  the  misnomer  in  abatement,  will  set  aside  the  proceedings  f 
and  discharge  him,  if  in  custody,^  or,  if  he  has  given  a  bail  bond, 
will  order  it  to  be  delivered  up  to  be  cancelled.^  But  if  he  be  called 
and  known  as  well  by  one  name  as  the  other,  or  there  be  only  an 

0  7  Durnf.  ^  East,  243.  1  Wms.  Saaod.  •  8  Mod.  51,  2.  1  S(r.  656.  2  Str.  816. 

8.  X2.)  ^nte,  437.  (f.)  2  Ld.  Ravm.  1641.  S.  C. 

P  3  In«t.  CI.  62.  b  2  Str' 924. 

<i  Btg.  PL  277,  8.  •  3  Bos.  &  Ful.  395.  7  East,  383.  Mie. 

'  Gilb.  C.  P.  61.  611. 

•  Com.  Di^.  tit.  MeUementt  (H.)  '  6  Dnrnf.  &  East,  234.  8  East,  328.  2 

>  1  Lutw.  25.  3  Inst.  CI.  49.  64.  66.  &c.  Campb.  270.  2  Taunt.  399.    1  Marsh.  75. 
"  3  Inst.  CI.  43,  &c.  2  Chit.  Rep.  357.  5  Taunt.  623.  1  Barn,  k, 

>  1  Lutvir.  10.  Ast.  Ent.  1.  3  Inst.  CI.  79,    Aid.  647.  AntCj  *127.  but  see  3  Campb.  106. 
kc.  and  see  1  Chit.  Rep.  612,  13.  (a.)  705.     1  Bing.  314. 

innoUi.    ^n/e,450,  51,  2.  «  1  Marsh.  477.  4  Maule  ^  Sel.  360.  1 

y  Append.  Chap.  XXVII.  §  1.  For  a  re-  Chit.  Rep.  282. 

plication  that  the  defendant  was  called  as  ^  2  Taunt.  399.  4  Maule  &  Sel.  360  but 

well  by  one  ^ame  as  the  other,  see  u}«  §3.)  see  1  Price,  277. 89L  2  Price,  328. 

and  for  the  evidence  on  this  issue,  see  8  '  1  Chit.  Rep.  282.  but  see  3  Durnf.  k, 

Maule  &  Sel.  453.  East,  572.  2  Bos.  4^  Pul.  109.  eofi/ra.  Ante. 

>  Stat.  1  Hen.  V.  c.  5. 3  Inst.  CI.  92.  301. 
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ioaccaracy  in  (he  spelling,  so  that  the  name  is  idem  sonant^  the  court 
will  not  interfere.^    So,  where  A.^  having  two  christian  names  hai 
omitted  one  of  them  in  his  dealings  with  JB.,  he  cannot  in  an  action 
brought  against, him  by  £.,  make  the  omission  a  ground  for  setting 
aside  the  proceedings.^  And  where  the  defendants  had  signed  a  regu- 
lar bail  bond,  they  were  holden  thereby  to  have  waived  the  irregu- 
larity of  the  omission  of  their  christian  names  in  a  capias  ad  respon- 
dendum^ directing  the  sheriff  to  take  Messrs.  L.  and  B.^     Xbe 
application  for  setting  aside  the  proceedings,  which  is  foanded  on 
an  affidavit  of  the  misnomer,'  should  it  seems  be  made  before  the 
expiration  of  the  time  allowed  for  pleading  in  abatement^  and  the 
court  will  only  relieve  the  defendant,  upon  the  terms  of  his  filing 
common  bail,  and  undertaking  not  to  bring  any  action.''     If  the 
plaintiff  declare  against  the  defendant  by  a  wrong  name,  he  may, 
if  not  estopped,  plead  the  roisnqmer  in  abatement ;  and  ir  h  ssud 
that  his  entering  into  a  bail  bond  to  the  sheriff  in  the  wrong  name, 
would  not  estop  him  from  pleading  in  abatement  in  the  original 
action ;  though  perhaps  it  mighty  in  an  action  on  the  bail  bond."*  The 
safer  way,  however,  is  for  the  defendant;  when  arrested  by  a  wroag 
name,  to  enter  into  the  bail  bond,  by  his  right  name,  stating  that  be 
was  arrested  by  the  name  in  the  writ ;  for  if  his  entering  into  it  by 
a  wrong  name  would  not  operate  as  an  estoppel,  it  might  be  evi- 
dence, by  his  own  admission,  of  his  being  called  as  well  by  one 
name  as  the  other  :p  And  it  is  clear,  that  if  the  defendant,  after 
being  arrested,  were  to  put  in  bail  above  in  a  wrong  name,  it  woold 
[^689]  esiop  him  from  pleading  the  misnomer  in  *abdtement  ;^  even 
though  he  were  himself  no  party  to  the  recognizance.'     The  bail 
above  therefore,  in  such  case,  should  be  put  in,  and  entered  on  tbe 
recognizance  roll,  by  tbe  defendant  in  his  right  name,  as  lianog 
been  arrested  by  the  name  in  the  writ.' 

Pleas  in  abatement  (o  the  action  of  tbe  ^rit  are,  that  the  action 
is  misconceived  ;*  or  was  prematurely  b/'ought,  before  ibe  cause  of 
it  arose ;"  or  that  there  is  another  action  depending  for  the  same 
cause.^  It  is  said,  in  one  case,^  that  the  pendency  of  a  piior  action 
for  the  same  cause  may  be  pleaded  in  bar  to  a  second  action  ;  bat 
it  cannot  be  pleaded  in  abatement.  This  hoWever,  must  be  under- 
stood with  reference  to  the  particular  case  of  a  popular  action,  and 
not  as  a  general  rule  applicable  to  all  cases. 

The  general  requisites  of  a  plea  in  abatement  are,  that  it  sboold 

»»  2  Taunt.  401.andsce  16 East,  110,11.        «>  Willes,  461.  Bame»,  94.  S.C.  aodfee 

1  Price,  277.  391.  1  Salk.  7. 

>  6  Taunt.  530.  2  Marsh.  230.  S.  C.  p  3  Taunt.  506. 

k    1  Brod.  ^  Biog.  529.  4  Moore,  317.        i  Willes,  461.  Barnes,  94.  S.  C.  and  see 

S-  C.  :  1  Salk.  8.  3  Durnf.  k  East,  61 1. 

'  1  Chit.  Rep.  282.  '  2  New  iiep.  C.  P.  463. 

»  16  East,  159.  and  see  6  Taunt.  115.  1        •  ^nie,  277.  «  3  Inst  CI.  120,  kc 

Marsh.  474.  S.  C.  u  Lutw.  8. 13.  3  Inst.  CJ.  66.  Fort.  334. 

»  1  Chit.  Rep.  282.  and  see  4  Manic  k.        «  Lutnr.33.  3  Inst.  CI.  111. 
Sel.  360.  2  Taunt.  399.  y  Say.  Rep.  216. 


t  See  also  3  Bingh.  296.  C,  B.  for  the  preseat  practice  of  that  court.    Sec  also  6 
Moore,  264. 
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be  cerlain,*  give  the  plaintiff  a  better  writ,*  and  have  an  apt  and 
proper  beginning  and  conclusion :  For  it  is  the  beginning  and  con- 
clusion that  make  the  plea.^  Pleas  to  the  jurisdiction  of  the  court, 
or  in  abatement,  cannot  be  pleaded  after  making  a  full  defence : 
the  former  must  be  pleaded  m  person^  but  the  latter  may  be  pleaded 
by  aitorney.^  And  tliey  are  both  usually  begun,  by  defending  the 
vrrong  {or  force)  and  injury^  when^  fyc»  which  is  considered  only  as 
making  Aa//*  defence  :^  for  the  fyc.  implies  only  Aa/f  defence,  in 
cases  where  such  defence  is  to  be  made,  but  will  be  understood  as  a 
fall  defence,  if  that  be  necessary.®  When  the  defendant  pleads  to 
the  writ,  for  matter  apparent^  he  should  begin  his  plea  by  praying 
judgment  of  the  writ,  and  conclude  it  in  the  same  manner;^  but 
when  the  plea  is  for  matter  dehors^  as  joint-tenancy,  non-tenure,  or 
the  like,  there  he  should  conclude  it  only  in  this  manner.^  A  plea  of 
misnomer  of  the  defendant  is  bad,  which  begins  thus  :  ''  And  the  said 
JSt'cAard,  sued  by  the  name  oi  Robert ^  &c."«f  or  thus :  "And  he  [*690] 
against  whom  the  plaintiff  hath  exhibited  his  bill,  by  the  name 
of  J.  S.&cc.  ;"^  and  it  must  also  set  out  for  the  defendant's  ^tirname.^  , 
In  pleading  to  the  jurisdiction,  the  defendant  should  conclude  bis 
plea  by  praying  judgment,  if  the  court  will  take  further  cognizance  of 
the  suit,^  But  the  plea  of  an  attorney,  to  an  action  brought  against 
bim  by  bill  in  the  King's  Bench,  as  a  common  person,  stating  his 
privilege  not  to  be  compelled  to  answer  any  bill  exhibited  against 
liim  in  custody  of  the  marshall,  &^.  and  concluding  that  the  court 
would  not  take  further  cognizance  of  the  action  aforesaid  against  him^ 
instead  of  praying  judgment  of  the  billy  and  that  the  same  might  be 
quashed,  will  not  be  taken  as  a  plea  to  the  jurisdiction,  but  only  as 
objecting  to  the  court's  taking  cognizance  of  the  action  against  one 
of  its  attoruies  in  that  form ;  and  therefore  the  court  will  adjudge 
the  bill  to  be  quashed.*  In  pleading  to  the  person,  the  conclu- 
sion is,  whether  the  defendant  ought  to  answer,  or  the  plaintiff  to  be 
answered;^  or  if  excommunication,  or  other  temporary  disability, 
be  pleaded,  that  the  plaint  may  remain  without  day,  until,  fyc.^  In 
pleading  to  the  writ  or  count  if  the  action  be  by  original,  the  plea 
should  conclude,  by  praying  judgment  o/^Ae  writ  or  count,  and  that 
the  same  maybe  quashed:^  But  if  the  action  be  by  bill,  the  plea 
should  conclude,  by  praying  judgment  of  the  bill,  and  not  of  the  de- 

«  Co.  Lit.  293.  a.  Cro.  Jac.82.  3  Lev.  67.  Cast,  631.  3  Bos.  U  Pul.  9  (a). 

•  Brownl.   139.  Turtle  v.  Lad>/  WorsUy,  •  8  Durnf.  U  East,  633.  3  Bos.  &i  Pul.  9. 

M.  29  Geo.  III.  K.  B.  (a.)  2  Saund.  2<>9.  c. 

b  1  Sid.  189.  1  Vent.  136.  Comb.  100,  7.  '  Moor,  30.  Dalis.  83.  S.C.  Kef^.  PL  273. 

1  Show.  4.  S.  C.  1  Ld.  Ravm.  593  1  Salk.  2  Saund.  209.  a,  (1.)  Lutw.  11.  12  Mod. 

210.  S.  C/ 12  Mod.  625.  10  Mod.  1 12. 192.  626. 

210.  Wiile«,  479.   2   Saund.  299.   e.  d,  6  e  6  Durnf.  {r  East,  487. 

Taunt.  587.  2  Marsh.  299.  S.  C.        .  b  g  Durnf.  ^  East,  515.  6  Taunt.  662. 

«  Gilb.  C.  P.  137.   and  see  2  Blac.  Rep.  653.  (n.)  and  see  2  Saund.  209.  b. 

1094,  2  Saund.  209.  6.  c.  Chitly  on  Plead-  ^6  Taunt.  652. 

inir,  1  V.  p.  412,  &c.  k  Latch,  178. 2  Saund.  209.  d. 

d  Lit.  §  195.  Co.  Lit.  127.  b.  Hard.  365.  i  12  East,  544. 

1  Lutw.  7.  Willes,  40.   Gilb.  C.   P.  188.  »  Latch,  178.  Lit.  §  195,^. 

Wktalley  v.  Cadmerson^  M.  15  Geo.  II.  C.  »  3  Lev.  240.  Lutw.  19.  3  Inst.  CI.  18.  1 

P.  Thompum  t.  Slockdalt,  H.  23  Geo.  111.  Str.  521.  2  Saund.  210. 

K.B.  cited  in  Willes,  41.  (e.)  8  Durnf.  i^  ^d  Mod.  132. 
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I 

claration  dnly,'  or  of  the  unit  and  declaration  foonded  thereon,^  ir 
even,  as  it  seems,  of  the  bill  and  declaration/  A  mistatementjiotlK 
traverse  at  the  conclusion  of  a  plea  of  misnomer,  of  the  name  bj 
which  the  defendant  is  called  in  the  declaration,'  era  prater  of 
judgment  if  the  bill,  and  that  the  same  may  be  quashed/  isilloi 
special  demurrer.  It  seems  to  be  a  rule,  that  pleas  in  abateiDenl 
are  not  amendable ;  because  they  are  dilatory,  and  do  not  go  to  \ht 
merits  of  the  action:^  and  the  plaintiff  therefore  need  never  demor 
specially  to  such  pleas.'  But  the  plaintiff  has  been  allowed  to  iriclh 
draw  a  demurrer  thereto,  and  reply .^ 

[*69l]  Pleas  to  the  jurisdiction  of  the  court,*  and  in  abatement,' 
pught  to  be  pleaded  hef6re ?i general  imparlance;  and  they mostbe 
pleaded  within  four  days  inclusive^  after  the  delivery,  or  filing  aod 
notice,  of  the  declaration;^  unless  the  declaration  be  delivered  of 
filed  after  term,  or  so  late  in  the  term,  that  the  defendantisW 
bound  to  plead  to  it  that  term ;  in  both  which  cases,  the  deleiKbot 
in  the  King's  Bench  may,  within  the  Grstfour  days  tnctimVe  ot  the 
next  term,  plead  to  the  jurisdiction  of  the  court,  or  in  aba(eineflt,tf 
of  the  preceding  term  :**  But,  in  the  ComnnoD  Pleas,  the  defeat* 
cannot  plead  in  abatement,  within  the  first  four  days  ofibeool 
term,  without  a  special  imparlance,  which  may  be  granted  by»t 
prothonotaries.*^     If  such  a  plea  be  pleaded  after  b  general  mpt' 
lance,  the  plaintiff,  we  have  seen,*"  may  either  sign  judgment,  ci 
apply  to  the  court  by  motion  to  set  it  aside;  orberoaydrtHf 
thereto,  or  allege  the  imparlance  in   his  replication,  by  way " 
estoppel:  and  if  it  be  not  delivered,  or  left  in  the  office,  iflfl* 
time,  it  is  not  to  be  received,  whether  a  rule  to  plead  be  p^  ^ 
not.ff    And  Sunday y  or  any  other  day  on  which  the  court  does**' 

P  2  Bos.  ^  Pul.  124.  (e.)  2  Chit.  Rep.  7  Durnf.  &  East,  447.  (d).^^^ 

6.39  S.  C.  and  see  6  Mod.  144.  12  Mod.  334.  Jinie,  474.                         ..r^ 

m.  S.  C.  10  Mod.  209.  rf.  Per  Cur.  E.  26  »»  1  Durnf.  &  East,  277. 6  D«*^  *""^ 

Geo.  III.  Excheq.  210.                                           «.■!,«  S. 

fl  1  Barn. 4^  Aid.  172.  c  n  Mod.  2.  2  Sir.  1192.  ^^f^f^ 

r  2  Maule  fy  Sel.  484.  and  see  2  Chit.  C.  2  Str.  1268.  Smith  v.  ""^J^iLfia 

Rep.  539.  (a.)  Geo.  III.  K.  B.  1  Durnf  &  Ka«»,»^;  '^ 

•  1  Chit.  Rep.  765.  tn  notis.  7  Durnf.  Sr  East,  298.  U  ^!l'^  p.  a 

«  3  Durnf.  k  East,  186.  For  the  manner  see  Gilb.  C.  P.  62.  Pr.  Rep.  3.  w^^  p 

P.  23.  S.  C.  Pr.  Reg.  ^-^^Ilfi 


of  concluding:  a  plea  in  abatement  of  mis-  *  .  *.v.  w».  x^.  -  . .  *«6.  —         -    j,  ^^ 

Domer,  to  an  indictment  for  a  misdemea-  63.  S.  C.  Forrest,  149.  but  *'*  Yi)iiri 

nor,  see  10  East,  83.  458.  468.  R.  E.  5  Ann.  (a).  K.  fj^    ^ 

«  Cas.  Pr.  C.  P.  29.  Per  BuUtr,  J.  E.  22  &  East,  278, 9.  from  whence  it  8i»""^  ^ 

Geo.  III.  K.  B.  that  formerly  ihcy  were  ^^r^^fyi 

«  Per  Bayltyy  J,  2  Maule  fy  Sel.  486.  pleaded,  at  any  time  before  tue 

y  2  Chit.  Rep.  5.  pleading  had  expired.        rt  ^aa  i.^ 

«  Dyer,  210.  b.  tn  marg,  T.  Rayra.  34.  d  1  Salk.  367.  Gilb.  ^-fl^'^^l 

1  Kcb,  137.  S.  C.  Gilb.  K.  B.  317.  344.  BulUr,  J.  E.  22  Geo.  Ill  *  ^jTg  a 

Gilb.  C.  P.  183,  4.  187.  4  Bac.  Abr.  28,  9.  Barn.^  Aid.  259.  1  Chit.  Bep-  ^ 

8  Durnf.  &  East,  474.  but  see  Dyer,  210.  MU,  474.                      ^  p  t?  d^rtOh 

b.  tn  marg.  Doc.  Plac.  234.  Latch,  83.  e  Pr.  Reg.  1  Cas.  Pr.  C.  I  j'* 

Cro.  Car.  9.  Sty.  Rep.  90.  Willes,  289.  Vin.  224.  S.  C.  Id.  834.  S.  P-  ^^^^  \v^ 

Abr.  tit.  Conusance,  p.  691.  as  to  the  plea  of  '  Anit^  475.    Bat  after  t^^  .^  ^^,^ 

ancient  demesne.  lance,  the  defendant  ma/  P'*J.  ..Q-afihe 

•  2  Keb.  143.  1  Mod.  14.  1  Vent.  184.  ment,  though  not  to  thejons<i»c«»" 

1  Lotw.  23.  Sty.  P.  R.  466.  Gilb.  K.  B.  344.  court.  Ante,  474.            .  .  ,  /a)  t  ^ 

R.  E.  6  Ann.  (a).  R.  T.  6  &  6  Geo.  If.  (b).  f  1  Lil.  P.  R  8.  B-  E.  \^J^fi Ctft| 

K.  B.  1  Str.  623.  2  Chit.  Rep.  6.  {a).  4  1  Durnf.  &  East,  278,  9.  7  Dnj*"' 

Dunif.  fy  East,  620.  6  Durnf.  &i  East,  369.  298.  Cas.  P.  B.  C.  P.  23.  ^-  ^' 
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sit,  is  to  be  accoanted  as  one  of  the  four  daySy^  unless  it  happen  to 
be  the  last.^  It  is  a  rule  in  the  King's  Bench,  that  pleas  in  abate- 
ment cannot  be  filed,  before  the  plaintiflT  has  declared,'^  and  the 
defendant  has  appeared :'  And  if  the  defendant  plead  in  bar  before 
the  bail  are  perfected,  his  plea  may  be  ^considered  as  a  mil-  [^692] 
lity,  although  the  bail  afterwards  justify.™  So,  where  the  plaintiff 
declared  de  bene  etse^  and  the  defendant  pleaded  in  abatement, 
before  he  had  put  in  special  bail,  and  the  plaintiff,  treating  his  plea 
as  a  nullity,  signed  interlocutory  judgment,  the  court  held  it  to  be 
regular.*^  But  in  a  country  cause,  if  the  defendant  put  in  special 
bail  in  time,  he  may  plead  in  abatement^  though  the  bail  be  not  per- 
fected till  after  the  four  days,  if  they  be  ultimately  perfected  wiihia 
the  time  allowed  by  the  practice  of  the  court  H^  And  a  similar  prac- 
tice has  since  obtained  in  town  causes.® 

Before  the  statute  for  the  amendment  of  the  law,  when  the  de- 
fendant pleaded  sl  foreign  plea,  he  was  obliged  to  verify  it  by  affida- 
vit.P  And  now,  by  that  statute,**  "  no  dilatory  plea  shall  be  received 
in  any  court  of  record,  unless  the  party  offering  such  plea  do,  by 
affidavit,  prove  the  truth  thereof;  or  shew  some  probable  matter  to 
the  court,  to  induce  them  to  believe  that  the  fact  of  such  dilatory 
plea  is  true."  The  affidavit  required  by  this  statute  may  be  made 
by  the  defendant  himself,  or  by  a  third  person :'  and  as  the  statute 
only  requires  probable  cause,  there  does  not  seem  to  be  any  necessity 
for  an  affidavit,  when  the  plea  is  for  matter  apparent  on  the  face  of 
the  proceedings,  as  want  of  addition/  iac, ;  nor  when  the  truth  of  the 
plea  will  appear  to  the  court  upon  an  inspection  of  their  own  records, 
as  where  an  attorney  of  the  King's  Bench  pleaded  that  he  was  an 
attorney  of  that  court,  and  ought  to  be  sued  by  bill.^  Yet,  where  the 
defendant  pleaded,  after  oyer  of  the  original,  that  it  was  not  returned, 
the  court  of  King's  Bench  set  aside  the  plea,  for  want  of  an  affidavit 
of  the  truth  of  it.''  Aid  prayer ^^  in  the  Common  Pleas,  or  a  plea  to 
a  scire  facias  against  heir  and  tertenants,  that  there  are  other  terte- 
nants  not  returned,^  is  holden  to  be  a  dilatory  plea  within  the  statute, 
and  must  be  verified  by  affidavit. 

In  the  King's  Bench,  a  plea  in  abatement  should  be  signed  by 
counsel;  and  filed  in  the  office  of  the  clerk  of  the  papers:  and  if  it 
be  not  signed,  it  is  irregular,  and  the  plaintiff  may  sign  judgment  as 
for  want  of  a  plea.*  In  the  Common  Pleas,  it  is  signed  by  a  Ser- 
jeant; and  either  delivered  to  the  plaintiff's  attorney,  or  filed  in  the 
prothonotary's  office :  and,  in  both  courts,  an  affidavit  should  be 
annexed  to  the  plea,  stating  that  it  is  true,  in  substance  and  matter 

k  R.  E.  5.  Ann.  (a).  K.  B.  5  Dornf.  b    Saund.  08.  Carth.  402.  5  Mod.  322.  S.  C. 
Efttt,  210.  1  Saund.  98.  (I). 

*  3  Durnf.  ^  East,  642.  q  4  &,  6  Ann.  c.l6.  §  11. 

k  2  Chit.  Rep.  7.  '  Pr.  Reg.  6  Barnes,  344.  S.  C. 

»  Id.  8.  2  Dowl.  L  Ryl.  252.  •  Pr.  Reg.  6.  3  Bos.  &  Pul.  397.  accord. 

"  4  Diirnf.  &  East,  678.  Jintc,  477.  and  see  2  Saund.  210.  (c). 

■»»  2  Dowl.  fy  Ryl.  262.  Snte,  477.  «  M  *DougaU  v.  Clandge,  M.  48  Geo.  IH. 

>  2  East,  406.  and  see  11  East,  411.  and  s^e  6  Mod.  114.  2  Biac.  Rep.  1088. 

•  HoUand  w.  Sladen,  M.  47  Geo.  111.  K.  B.  "1  Str.  639.  2  Ld.  Raym.  1409.  S.  C. 
11  East,  4U.  13  East,  170.  and  see  For-  *  2  Bos.  ^  Pul.  384. 

rest,  149.  •  J  Forrest,  144. 

F  2  Lil.  P.  R.  299.   Sty.  Rep.  436.   1        >  1  Chit.  Rep.  209. 
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r*693]  of  fact.*  And  if  *the  plea  be  not  filed  in  doe  time,*»  or  ihetiB 
be  no  affidavit  annexed  of  the  truth  of  it,*^  or  a  defective  affidavit,^ 
the  plaintiff  may  consider  it  as  a  nullity,  and  sign  judgntieot ;  or  he 
may  move  the  court  to  set  it  aside.®  But  the  plaintiff  cannot  sign 
judgment  after  a  plea  in  abatement,  because  tjie  affidavit  to  verify 
the  plea  was  sworn  before  the  defendant's  attorney/  A  defendant 
putting  in  a  plea  in  abatement  in  time,  with  an  affidavit  in  the  usual 
form,  that  the  promises  contained  in  the  declaration  were  made,  if  at 
all,  by  others  as  well  as  himself,  which  affidavit  was  sworn  at  lAver' 
pool  on  the  day  of  filing  the  declaration  in  town^  before  the  defend- 
ant could  have  seen  it,  was  holden,  in  the  King's  Bench,  not  lobe 
a  nullity,  so  as  to  entitle  the  plaintiff  to  sign  interlocutory  judgment 
as  for  want  of  a  plea  :^  And  the  court  of  Common  Pleas  refused  to 
grant  a  rule,  to  quash  an  insensible  plea  in  abatement;  saying,  that 
they  would  not  try  the  goodness  of  a  demurrer  on  motion:  but  the 
plaintiff  might,  at  his  own  peril,  have  signed  judgment^  In  tiie 
Exchequer,  if  a  plea  in  abatement  be  not  supported  by  a  proper 
affidavit  of  the  truth  of  it,  the  plaintiff  may  sign  judgment  immedi- 
ately:^ and  a  mistake  in  omitting  the  name  of  one  of  the  plaiutiffs, 
in  the  title  to  the  affidavit,  renders  it  insufficient  to  support  the  plea, 
although  it  refer  expressly  to  the  next  plea,  in  which  the  title  of  the 
cause  is  right  :^  And  in  that  court,  if  the  plaintiff  has  regularly 
signed  judgment  for  want  oi  an  affidavit,  the  court  will  Dot  after- 
wards permit  the  defendant  to  make  one.'^ 

When  a  plea  in  abatement  is  regularly  put  in,  the  plaintiff  must 
reply  to  it,  or  demur.    If  he  reply,  and  an  issue  tnyac/  betbereopoo 
joined,  and  found  for  him,  the  judgment  is  peremptory^  quodrecupe^ 
ret^  but  if  there  be  judgment  for  the  plaintiff,  on  demurrer  toa  p/et 
in   abatement,  or   replication  to  such  plea,  the  judgmeoc  is  only 
interlocutory^  quod  respondeat  ouster  .•™  In  the  latter  case,  the  defend- 
ant has  in  general  four  days  time  to  plead  ;  but  this  is  in  the  discre- 
tion  of  the  courts:*^  and  they  will  sometimes  order  him  to  p\ead 
[•694]  instantery  or  on  the  morrow.     In  assumpsit^  the  defendant 
pleaded  that  the  promises  were  made  by  him  jointly  with  another; 
and  issue  being  taken  upon  that  fact,  the  jury,  by  their  verdict, 
found  that   the  defendant  promised,  without  stating  whether   be 
pronriised  alone  or  jointly  with  another;  and  the  court  held  that  this 
verdict  was  bad,  because  it  did  not  distinctly  pronounce  upon  the 
issue.®     After  a  judgment  of  respondeat  ouster,  it  is  said,  there  can 


•  2  Str.  705.  and  see  Append.  Chap,  an  affidairit  to  lupport  a  plea  in  „, 

XXV  Jl.  §  2.  may  be  made  before  declaration. 

b  1  Dumf.  &  Eait,  277.  689.  6  Dumf.        b  4  Taunt.  668. 
&  East,  210.  7  Dumf.  ^  East,  298.  w3n/e,        i  3  Price,  197.  Jinie,  611,  12. 
613.  k  Forrest,  144. 

«  Pr.  Reg.  4.  Forrest,  139.  MU,  611, 12.        1  GUb.  C.  P.  53. 1  Ld.  Raym.  594.  2  Ld. 

but  sec  1  Str.  638.  Raym.  1022.  1   Str.  632.  2  WiU.  367. 1 

d  2  Moore,  213.  East,  542.  2  Bos.  &  Pul.  389.  (a~)  bat 


e  1  Str.  638, 9.  2  Str.  705. 738.  Say.  Rep.  1  East,  636.  2  Saund.  210.  g.  (3.) 
19.  293.  1  Kenyon,  364.  S.  C.  3  Bur.  1617.        "  Id.  ibid,  2  Saund.  210.   g.   Append. 

but  see  2  Moore,  213.  Chap.  XXVJI.  §  6, 7. 

t  3  Maule  &  Sel.  154.  MUy  612.  "  Comb.  19. 

s  4  East,  348.  and  see  4  Maule  k  Sel.        •  3  Barn.  ^  Aid.  605. 
382.  where  it  was  said,  by  Bayley^  J.  that 
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be  no  plea  in  abatement;  for  if  it  were  allowed,  there  would  be  no 
end  of  sach  pleas  :<*  But  this  must  be  understood  of  pleas  in  abate^ 
ment  in  the  same  degree,  as  popish  recusancy  and  outlawry,<i  being 
both  to  the  person;  for  the  defendant  may  plead  to  the  person  of  the 
plaintiff,  and  if  that  be  over-ruled,  he  may  afterwards  plead  to  the 
form  of  the  writ/ 

The  judgment  for  the  defendant,  on  a  plea  in  abatement,  whether 
it  be  on  an  issue  in  fact  or  in  law,  is  that  the  writ  or  bill  be  quashed  i^ 
or  if  a  temporary  disability  or  privilege  be  pleaded,  as  excommuni- 
cation, or  the  king's  protection,  infancy,  &c.  that  the  plaint  remain 
without  day,  until,  fyc.  A  writ  in  debt  may  be  abated  in  part,  and 
stand  good  for  the  remainder  :^  And  if  a  plea  in  abatement  contain 
matter  which  goes  in  part  abatement  of  the  writ  only,  but  conclude 
with  a  prayer  that  the  whole  writ  may  be  abated,  the  court  may 
abate  so  much  of  the  writ  as  the  matter  pleaded  applies  to.*^  On  an 
issue  in  fact,  the  defendant  is  entitled  to  costs  ;  but  not  on  an  issue 
in  law,^ 

P  4  Bac.  Abr.   61.   Oilb.  C.  P.  186.   2  >  2  Boi.  fy  Pul.  420. 

Saund.  40.41.  12  Mod.  290.  '  2  Ld.  Rajm.  992.  1  Salk.  194.  S.  C. 

<i  Hetl.  126.  And  »ee  further,  as  to  pleas  io  abaltmtni, 

'  Com.  Digf.  tit.  Abatement,  1.  4.  cites  their  effect,  qualities  and  form,  the  affida- 

Th.  D.  lib,  X.  c.  1.  ▼!!  of  the  troth  of  them,  the  replications, 

•  Gilb.  C.  P.  62.  Append.  Chap.  XXVII.  ^.    thereto,    and    judgments     thereon, 

§  4.  and  tee  3  Maule  ii  Sel.  463, 4.  Chitty  on  Pleading,  IV.  p.  434,  £^. 

t  1  daand.  286.  (7.)  2  Saand.  210,  fc. 


r  695  ] 


CHAP.  XXVIII. 


Op  pleas  in  BAR:  and  herein,    op   the  GENERAL  IS- 
SUE,   AND    WHAT    MAT   BE    GIVEN    IN    EVIDENCE   UNDER  IT; 

OP  SPECIAL  PLEAS,  and  when  necessary  to  be  plead- 
ed ;  OP  PEADING  SEVERAL  MATTERS,  and  the 
COSTS  THEREON;  and  op  the  PLEA  and  NOTICE  op 
SET  OFF,  fac. 

Jl  LEAS  in  bar  are  calculated  to  shew,  either  that  the  plaintiff 
never  had  any  cause  of  action,  or  if  he  had,  that  it  is  discliarged  by 
some  subsequent  matter :  And  they  are  in  denial,  or  confession  and 
avoidance,  of  the  cause  of  action  ;  or  they  conclude  the  plaintiff  by 
matter  of  estoppel.^  Pleas  in  denial  are  of  the  whole,  or  a  part  of 
the  declaration ;  and  in  avoidance,  they  are  by  matter  precedent, 
which  shews  the  plaintiff  never  had  a  cause  of  action,  and  is  called 
an  avoidance  in  law^  or  by  matter  subsequent,  which  discharges  the 
cause  of  action,  and  is  called  an  avoidance  infact^ 

In  actions  upon  contracts,  the  defendant  may  either  plead  ihe 
general  issue,  which  denies  that  there  was  any  contract  between 
the  parties,  in  point  of  fact ;  as  in  tissumpsitf  non  assumpsiif  in  dAi 
on  simple  contract,  nil  debet  ^  in  covenant,  or  debt  on  specialty, 
non  eit  factum  f  and  in  debt  on  record,  or  <ctre  fadat^  ntd  lid 
record  .*^  or  if  there  was  a  contract  in  point  of  fact,  he  may  plead 
some  special  matter,  which  shews  that  it  was  void  in  point  of  Jaw, 
as  by  coverture^  or  the  statutes  of  gaming  or  unrry,  &;c.  or  vaidMe, 
by  infancy  or  dtjuress  of  imprisonment,  &(C. :  or  if  there  was  a  good 
and  valid  contract,  that  it  has  been  jper/brmei^ ;  or  if  not,  that  there 
was  some  legal  excuse  for  its  non-performance,  arising  from  the  act 
of  God,  or  the  law,  or  of  the  king's  enemies,  or  from  the  act  or  default 
of  the  plaintiff,  either  by  reZeaWng  the  defendant  from  the  performance 
of  the  contract,  refusing  a  tender,  or  hindering  him  from  perform- 
ing it,  or  by  the  non-performance  of  a  condition  precedent,  be 
These  pleas  tend  to  shew  that  the  plaintiff  never  had  any  cause  of 
action :  or,  admitting  that  he  bad,  the  defendant  may  plead  that  it 

«  6  Hen.  VII.  14. 1  Leon.  77.  Sw.  80.  '  Id,  §  8. 

1^  6  Hen.  VU.  14.  •Af.M. 

«  Append.  Cbap.  XXVm.  §  1,  2.  f  Id.  Chap.  XXXIII.  §  I. 
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*vras  discharged  by  some  subsequent  or  collateral  matter ;  as  [^696] 
by  an  accord  and  satisfaction^  arbitramenty  rdtase^  former  recovery^ 
acquittal  or  conviction,  foreijgn  attachment,^  or  set  off;  or  that  the 
cause  of  action  was  forfeited,  by  the  plaintiflf's  being  an  alien 
enemy, ^  attainted,^  or  outlawed;  or  that  it  was  assigned  to  other 
persons,  under  the  statutes  relating  to  bankrvpts,^  or  insolvent 
debtors;  or  he  may  plead  his  own  bankruptcy,  or  discharge  under 
an  insolvent  debtor^s  act;  or  that  the  debt  ought  to  be  sued  for  in  a 
court  of  conscience;  or  lastly,  that  the  remedy  is  barred  by  the 
statute  of  limitations.^ 

With  regard  to  bankruptcy  in  particular,  it  seems,  that  the  bank- 
ruptcy of  the  plaintiff  may  be  given  in  evidence  under  the  general 
issue  i'^  But  in  assumpsit,  by  the  provisional  assignee  of  a  bank- 
rupt, the  fact  of  the  bankrupt's  estate  having  been  assigned  by  the 
plaintiff  to  new  assignees,  between  the  time  of  issuing  the  latitat  and 
delivery  of  the  declaration,  must  be  pleaded  specially.'^  When  the 
defendant  has  become  bankrupt,  it  is  holden  that  his  certificate, 
allowed  after  the  filing  of  the  plaintiff's  bill,  and  before  plea  pleaded, 
is  evidence  to  support  the  general  plea  of  brankruptcy,  given  by  the 
statute  5  Geo.  II.  c.  30.  ^  7.  viz.  that  before  the  exhibiting  of  the 
plaintiff's  bill,  the  defendant  became  a  bankrupt,  and  that  the  cause 
of  action  accrued  before  he  became  a  bankrupt.^  And  a  plea,  in 
the  general  form,  is  sufBcient  to  entitle  a  bankrupt  to  the  benefit  of 
the  statute  49  Geo.  III.  c.  121.  ^  8.  which  discharges  him,  after 
having  obtained  his  certificate,  of  all  demands  at  the  suit  of  a  surety 
or  person  liable  for  his  debt,  who  has  paid  the  same  after  the  issuing 
of  the  commission,  in  like  manner,  to  all  intents  and  purposes,  as  if 
such  person  had  been  a  creditor  before  the  bankruptcy.'  But 
where  the  certificate  is  allowed  after  plea  pleaded,  it  seems  that  the 
bankruptcy  must  be  pleaded  specially,  and  not  in  the  general  form 
^prescribed  by  the  above  statute.^  And  a  certificate  obtained  [*697] 
at  JSTewfoundland,  under  the  49  Geo.  III.  c.  27.  ^  8.  does  not,  we 
have  seen,'  entitle  the  defendant  to  be  discharged,  on  entering  a 
common  appearance,  but  must  be  pleaded  in  bar.*  To  a  general 
plea  of  bankruptcy,  a  replication  that  the  defendant  had  before  been 
discharged  as  a  bankrupt,  by  virtue  of  the  statute  5  Geo.  II.  c.  30. 

f  2  Chit  Rep.  438.  i  For  a  faU  accoont  of  the  pleas.  ^.  in 

^  6  Darnf.  ^  East,  23.  35.  But  the  court  astumpsit,  in  denial ;  see  Lawes  on  Plead- 
of  King's  Bench  would  not  stay  judgment  ing,  Chap.  XVI.  in  avotc/anee  ;  ui.  Chap, 
and  execution,  on  a  summary  application,  XVf I.  in  perfomumeej  and  excuse  thereof, 
because  the  plainiiffs,  a/<er  venlict,  had  id.  Chap.  Xvlll.  and  in  discharge,  at  corn- 
become  alien  enemies.  9  East,  321.  mon  law  or  by  statute  ,  id.  Ch.  XIX.  XX. 

i  By  attainder,  all  the  personal  proper-  ■>  Chitty  on  Pleading,  2  V.  426,  7.  (aJ) 

ty,  and  rights  of  action  in  respect  of  pro-  ■  4  Barn.  &  Aid.  345. 

perty,   accruing  to  the  party  attainted,  <>  9  East,  82. 

either  before  or  after  attainder,  are  vested  p  5  Barn.  &.  Aid.  12.  but  see  12  East, 

in  the  crown,  without  office  found ;  and  664.  temb.  contra. 

therefore,  attainder  may  be  well  pleaded  i  6  East,  413.  2  Smith  R.  659.  S.  P.  b«t 

in  bar  to  an  action  on  a  bill  of  exchange,  see  2  H.  Blac.  553. 

indorsed  to  the  plaintiifaAer  his  attainder.  '  [See  pott,  Addenda  to  p.  ^^231^ 

2  Barn.  ^  Aid.  258.  •  8  Moore,  244. 623.  1  Brod.  U  Biog.  13. 

k  8  Dunif.  ^  East,  140.  1  Bot.  ^  Ful.  294.  S.  C. 
448.  7  East,  53. 
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and  that  he  had  not  paid  155.  in  the  pound  under  the  second  gov- 
mission,  is  bad  on  special  demarrer.^ 

In  an  action  against  an  executor  or  administrator^  the  defendant 
may  plead   any  matter  which  the  testator  or  intestate  might  bare 
pleaded :   and  in  addition   thereto,  he  may  deny  the   character  in 
which  he  is  sued,  hy  pleading  ne  unques  executor  or  administreUor  ; 
or,  admitting  it,  he  may  plead  that  no  assets  have  come  to  his  hands, 
or  that  he  has  fully  administered  them,  and  that  either  generaiJj,  or 
specially,  with  the  exception  of  assets  to  a  certain  amount,  which 
are  not  sufficient  to  satisfy  the  plaintiflf;  or  he  may  plead  a  retaiHer 
to  pay  his  own  debt,  of  equal  or  superior  degree,  or  debts  of  a 
superior  degree  due  to  third  persons,  on  bonds  or  judgments,  &c." 
So,  in  an  action  against  an  heir  or  devisee^  the  defeodani,  in  additioo 
to  any  matter  which  might  have  been  pleaded  by  the  ancestor  or 
devisor,  may  either  deny  the  character  in  which  be  is  saed ;  or, 
admitting  it,  may  plead  that  he  has  nothing  by  descent  or  densCy 
either  generally  or  specially,  viz.  that  he  has  nothing  but  a  rever- 
sion after  an  estate  for  life ;  or  that  he  has  paid  debts  of  an  equal  or 
superior  degree,  to  the  amount  of  the  assets  descended  or  devised, 
or  that  he  retains  the  assets  to  satisfy  his  own  debt,  of  equal  or 
superior  degree,  or  debts  of  a  superior  degree  due  to  third  persons. 
The  Aeir,  if  an  infant^  may  also  pray  that  the  parol  may  demur,  till 
be  is  of  full  age. 

la  actions  for  wrongs,  the  defendant  may  either  deny  the  charge 
contained  in  the  declaration,  by  pleading  the  general  issue ;  as  in 
case,  not  guilty  of  the  premises ;'  in  detinue^  non  deiinet :  in  repUviAj 
non  cepit  :^  and  in  trespass  vi  et  armis,  not  guilty  of  the  trespasses  f 
or  he  may  justify  or  excuse  it  specially,  as  in  case  for  a  libdot  tpords, 
by  shewing  the  truth  of  them,  &c. 

In  replevin,  the  defendant  may  plead  property^  in  himself  or  a 
third  person ;  and  where  he  goes  for  a  return  of  the  cattle  or  goods, 
be  either  avows^  if  the  distress  was  made  in  his  own  right,  or  \a  rigbt 
[^698]  of  his  wife,  or  makes  cognizance,  if  it  was  made  by  him  as 
bailifi'  to  another;  but  if  he  do  not  go  for  a  return,  he  may  merely 
justify  the  taking.  Avowries  and  cognizances  are  founded  on  dis- 
tresses at  common  law,  for  rents,^  services  or  customs  ;  or  for  damage 
feasant,  and  that  either  by  the  party  in  possession,  claiming  as  free- 
holder,*^ or  under  a  demise,  or  by  commoners  ;  or  for  fines  or  oMneraa- 
menis,  or  on  bye  laws,  or  judgments  of  the  county  court,  or  court 
baron :  or  they  arise  out  of  distresses  by  act  of  parliament ;  as  for 
double  rent,  on  the  statute  11  Geo.  II.  c.  19.  (^  18.  or  after  a  Jratulir- 
lent  removal  of  goods,  on  the  same  statute,  kc.  Pleas  in  bar  to 
avowries  and  cognizances  for  rent,  &c.  either  deny  the  tenancy,^  or 
that  there  was  any  rent  in  arrear,^  &£c.  or  if  the  distress  was  for 
damage  feasant,  they  are  under  tiile,^  or  by  commoners,  or  for  d^eU 
offences,  &c. 

<  2  Maule  ^  Sel.  549. 3  Cambp.  499.  (a.)  '  Append.  Chap.  XXVIII.  §  5. 

S.  C.  7  Jd.  Chap.  XLV.  §  48. 

"  For   pleas,  Sic.    in    actions   bj  and  *  Id.  §  62.  •  id.  §  60. 

against  exeetUort  and  adnUnistratort,  tee  *>/<(.  §63.  •  jfif.  ^  61. 

Lawes  on  Pleading,  Chap.  XXI. 
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In  trespass  to  ihe  versdn,  the  defendant  may  plead  son  assault 
demesne^'  either  generally,  in  defence  of  himself  or  of  third  persons, 
or  specially^wkh  an  ird  motta;  molliter  mnnus  imposuit,  in  defence 
of  real  or  personal  property,  or  to  preserve  the  peace,  and  prevent 
damage ;  moderate  correction,  or  amicable  contest,  &c.  In  trespass 
to  personal  property,  in  taking  cattle  or  goods,  he  may  plead  that 
they  are  his  own  property,  giving  colour,  or  tenancy  in  common  with 
the  plaintiff;  or,  as  in  replevin,  that  they  were  taken  under  distresses, 
at  common /au;  or  by  act  of  parliament ;  or,  in  trespass  for  killing 
dogs,  be  may  justify  as  park-keeper,  &c.  or  for  cutting  ropes,  that 
it  was  necessary,  to  prevent  damage.  In  trespass  to  real  properly, 
the  defendant  may  plead  that  the  locus  in  quo  is  his  freehold,  (liberum 
ienementum,)  or  that  of  a  third  person,  under  whom  he  acted ;  or 
that  he  has  title  less  than  freehold,  giving  colour,  or  is  tenant  in  com" 
mon  with  the  plaintiff;  or  he  may  justify  under  rights  of  common 
pasture,  estovers,  or  turbary,  &c.  or  of  several  or  free  fishery,  free 
warren,  be. ;  rights  of  way,  which  are  public  or  private,  and  may 
be  claimed,  if  private,  by  grant  or  prescription,  or  of  necessity;  or 
rights  of  entry,  which  are  of  various  kinds,  and  may  be  classed  as 
follows :  first,  to  enter  places  of  public  resort,  as  fairs  and  markets, 
inns,  taverns,  &:c. ;  secondly,  to  enter  private  houses,  for  the  purpose 
of  speaking  with  the  plaintiff  or  his  lodgers,  or  of  demnnding  a 
debt,  or  to  remove  goods  belonging  to  the  defendant;  Uiirdly,  by 
the  lord  of  a  manor,  to  take  wreck ;  fourthly,  by  a  rector  or  vicar, 
to  fetch  away  tithes ;  fifthly,  by  an  occupier  of  adjoining  land,  to 
repair  fences ;  sixthly,  as  between  landlord  and  ^tenant,  to  [*699] 
view  waste,  cut  down  timber,  or  follow  and  distrain  goods  fraudu- 
lently removed,  or  to  take  estovers,  emblement*,  fixtures,  or  way 
going  crops ;  or,  seventhly,  to  abate  nuisances,  or  remove  obstruc* 
tions,  &c. :  Lastly,  the  defeiuiant  may  allege,  by  way  of  excuse,  that 
his  cattle  escaped  for  defect  of  fences,  which  the  plaintiff  was  bound 
to  repair.  The  defendant  may  also  justify,  in  any  species  of  action 
of  trespass,  under  a  licence  from  the  plaintiff,  or  legal  process,  criminal 
or  civil ;  which  letter  may  issue  out  of  superior  or  inferior  courts, 
and  is  original,  mesne  or  final:  or  he  may  justify  by  authority  of 
law,  without  process,  as  an  individual,  on  suspicion  of  felony,  &^c. 
or  as  an  officer^  or  in  his  aid ;  or  on  the  ground  of  inevitable 
necessity. 

The  pleas  which  have  been  mentioned,  in  actions  for  wrongs,  go 
to  prove  that  the  plaintiff  never  had  any  cause  of  action:  or,  admit- 
ting that  he  had,  the  defendant  may  plead,  as  in  actions  upon  con* 
tracts,  that  it  was  discharged,  by  some  subsequent  or  collateral 
matter,  as  by  an  accord  ana  satisfaction,  arbitrament,  release,  former 
recovery,  or  distress  for  the  same  cause,  tender  of  sufficient  amends 
for  an  involuntary  trespass,  or  the  statute  of  limitations. 

It  will  next  be  right  to  consider  when  the  general  issue  may  be 
properly  pleaded,  and  what  may  be  given  in  evidence  under  it,  in 
the  different  actions. 

In  assumpsit,  the  general  issue  is  proper,  where  there  was  either 
no  contract  between  the  parties,  or  not  such  a  contract  as  the  plain- 
tiff has  declared  on:  And  the  defendant  may  give  in  evidence  under 
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It,  that  the  contract  was  void  in  law,  by  (fbverture,**  gaming,*  asnry,' 
&c.  or  voidable  by  infancy,*  duress,  &c.;  or,  if  good  in  point  of  law, 
that  it  w^s  performed^  or  that  there  was  some  legal  excuse  for  the 
Bon- performance  of  it,  as  a  release  or  discharge  before  breach,  or 
non-performance  by  the  plaintiff  of  a  condition  precedent,  &£c.  Thi« 
sort  of  evidence  will  shew  that  the  plaintiff  had  no  cause  of  action. 
But  if  he  had,  the  defendant  may  give  in  evidence,  under  the  general 
issue,  that  it  was  discharged,  by  an  accord  and  satisfaction,^  arbitra- 
ment, release,*^  foreign  attachment,*  or  former  recovery  for  the  same 
cause,*"  he.  In  short,  the  question  in  assumpsit,  upon  tbe  ^neral 
[*700]  issue,  is  whether  there  was  a  subsisting  debt,  or  cause  of 
action,  at  the  time  of  commencing  the  stiit.*^  But  matters  of  law,* 
in  avoidance  of  the  contract,  or  discharge  of  the  action  are  usually 
pleaded:  And  it  is  necessary  to  plead  a  tender,  bankruptcy,^  <»r  the 
statute  of  limitations,^  he,  and  to  plead  or  give  a  notice  of  set  o£fi 
Formerly,  matters  in  discharge  of  the  action  mlist  have  been  pleaded 
specially  :'  Afterwards,  a  distinction  was  made  between  eipressand 
implied  assumpsits :  In  the  former,  these  matters  were  still  ret\ii\red 
to  be  pleaded,  but  not  in  tbe  latter.'  At  length,  about  the  time  of 
Lord  Holt,  they  were  universally  allowed  to  be  given  in  evidence, 
under  the  general  issue.*f 

In  covenant,  there  is  properly  speaking  no  general  issoe;  for 
though  the  defendant  may  plead  non  est  factum,  as  in  ddtt  on  spe- 
cialty, yet  that  only  puts  the  deed  in  issue,  and  not  the  breach  of 
covenant :  and  non  infregit  conventionem  is  a  bad  plea.'  In  this 
action  therefore,  the  defendant  must  specially  controvert  the  deed, 
or  shew  that  he  has.  perfonned  the  covenant,  or  is  legally  excused 
from  the  performance  of  it;  or,  admitting  the  breach,  that  be  isdis^ 
charged  by  matter  ex  post  facto,  as  a  release,  &c.:  And  a,  tender  may 
be  pleaded,  in  covenant. for  the  payment  of  money.* 

In  debt  on  simple  contract,  nil  debet  is  a  good  plea,  or,  in  aetions 
by  executors  and  administrators,  non  dtiinet,  in  all  cases  wbere 
nothing  was  due  to  the  plaintiff,  at  the  time  of  commencing  the 
action  :y  And  under  this  plea,  the  defendant  may  not  only  put  tbe 
plaintiff  upon  shewing  the  existence  of  a  legal  contract,  bat  he  may 

n2  Mod.  101.  1  1  Salk.  280. 

•  1  Ld.  Raym.  87.  1  Salk.  344.  Carlh.  »  2  Str.  733. 

866. 6  Mod.  170.  12  Mod.  97.  S.  C.  ■  Doug.  106,  7.  Gilb.  C.  P.  64, 5. 

f  1  Str.  498.  •  Hob.  127.  2  Vent.  296. 

J  1  Salk.  279.  1  Bog.  ii  Pul.  481.  (a).  P  1  Campb.  363.  but  ride  ante,  69& 

M  Ld.  Raym.  217.  666.  12  Mod.  376.  «»  1  Ld.  Kavm.  153.  Gilb.  C.  P.  66. 

S.  C.  1  Salk.  394.  r  y  Ld.  Raym.  666.  12  Mod.  376.  S.  C. 


1  Ld.  Raym.  566.   12.  Mod.  376.  S.  C.  •  Vin.  Abr.  tit.  £wifewcc,  Z.  a.  1 

4  Esp.  Rep.  181.  But  a  plea  of  an  account  280.  Gilb.  C.  P.  65. 

stated,  and  balance  paid  to  the  plaintiff,  or  t  ]  Ld.  Raym,  217.  666.  12  Mod.  376. 

balance  in  favour  of  the  defendant,  which  S.  C.  and  see  Lawes  on  PIeadinar,p.  622,  SL 

the  plaintiff  promised  to  pay,  isnot.agfood  ««  1  Lev,  183.  3  Lev.  19.    1  Sid.  2^  8 

plea.  1  Kcnyoo,  250.  391.  1  Bur.  9.  S.  C.  Durnf.  fy  East,  278. 

i>  *  ^Ji^;  ^'  ^'  ^'  ^''**^-   *^'  ^-  ^  ^*P-  '  7  Taunt.  486.  1  Moore,  200.  S.  C. 

***^P-  234.  y  Com.  Dig.  tit.  Pltndtr,  2  W.  17. 


t  In  atBvmptit  against  several,  if  the  defendants  severally  plead  non  atnimpMl,  it  wiB 
be  bad  on  demurrer.  Defendants  cannot  Kver  in  their  pleas  except  in  actions  fonndcd 
on  torts.    6  Mass.  Rep.  444. 
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give  in  evidence  the  performance  of  it.  He  may  also  give  in  evi- 
dence, under  this  plea,  a  reUase,  orother  matter  in  discharge  of  the 
action :'  And  it  has  even  been  holden,  that  as  the  plea  is  in  tlie 
present  tense,  the  statute  of  limitations  may  be  given  in  evidence 
under  it.*  But  in  dtbt  for  rent,  on  an  indenture  of  lease,  if  the  defend- 
ant plead  nil  debet,  be  cannot  give  in  evidence  thai  the  plaintiff 
had  nothing  in  the  tenements;  because,  if  he  had  pleaded  that  spe- 
cially, the  plaintiff  might  have  replied  the  indenture,  and  estopped 
him:^  And  in  debt  qui  iamj  the  defendant  was  not  allowed  to  give 
*in  evidence,  on  nil  debet,  a  former  recovery  against  him  by  [*701] 
another  person,  for  the  samecause.^  In  this  a.ction  also,  as  in  assump^ 
wit,  a  tender  and  set  off  must  be  specially  pleaded. 

When  a  specialty,  is  but  inducement  to  the  action,  and  matter  of 
fact  the  foundation  of  it,  there  nil  debet  is  a  good  plea ;  as  in  debt 
for  rent  by  indenture,  for  the  plaintiff  need  not  set  out  the  indenture."^ 
So,  in  debt  for  an  escape,®  or  on  a  devastavit  against  an  executor,^ 
the  judgment  is  but  inducement,  and  the  escape  and  devastavit  are 
ihe  foundation  of  the  action.  But  when  the  deed  is  the  foundation, 
and  the  fact  but  inducement,  there  nil  debet  is  no  plea ;  as  in  debt 
for  a  penalty  on  articles  of  agreement,^  or  on  a  bail-bond,^  he.  In 
the  latter  action  however,  if  the  defendant  plead  nil  debet,  and  the 
plaintiff  da  not  demur,  but  take  issue  thereon,  it  lets  the  defendant 
into  any  defence  he  may  have  on  the  merits.^ 

It  sometimes  happens,  that  instead  of  pleading  the  general  issue 
of  nil  debet  to  the  whole  declaration,  the  defendant  for  greater  cer- 
tainty, will  select  and  deny  some  particular  fact,  necessary  to  main- 
tain the  action ;  as  the  demise  in  debt  for  rent  on  a  parol  lease,  to 
which  he  may  plead  noa  dimisit  ;^  but  he  cannot  plead  this  plea,  in 
debt  for  rent  on  an  indenture  :*  and  it  is  said,  that  rten^  en  arrere  is 
not  a  good  plea,  without  concluding  et  issint  nil  debet,^ 

In  debt  on  bond,  or  other  specialty,  the  general  issue  of  non  est 
factum  is  good,  in  all  cases  where  the  deed  was  not  executed,  or 
varies  from  the  declafation  :"  And  the  defendant  may  give  in  evi- 
dence under  it,  that  the  deed  was  delivered  as  an  escrow,^  to  a  third 
person ;  Or  that  it  was  void  at  common  law  ab  initio,^  being  obtained 

•  6  Mod.  18.  1  L<t.  Riiyni.666.  12  Mod.    38.  (3.)  2  Saund.   187.  a,  (2.)  Chitty  od 
376:  S.  C.  but  «ec  Gilb.  C.  P.  63.  Gilb.  Debt.    Pleading,  1  V.  476,  7, 8. 

434, 443.  %emb,  eonlra.  » 6  Esp.  Rep,  38. 

•  1  Ld.  Rnym.  163.  2  East,  336.  per        ^  Qilb.  Debt,  438. 
L^IUfrenetf  J.  '  W.  4.36. 

»» 1  Saik.  277.              *  1  Str.  701,  2.  .   •»  Id,  440.  cites  Bro.  DelU,  113.  Keilar. 

«  Gilb.  C.  P.  61,  2.  Hardr.  332.  2  Ld.  153. 

Ray  IB.  1601,  2,  3.   1  New  Rep.  C.  P.  105.  »  Cora.  Dig.  tir.  PUadery  2  W.  18.  and 

100.  1  Saund.  38.  (3.)  2  Saund.  297.  (1.)  see   6  Taunt.  394.   2  Marsh.  96.  3.  C  4 

•  2  Salk.  566.  Mflule  &  Sel.  470. 

'  1  Saund.  219.  Carth.  2.  •  2  Rol.  Abr.  683.  1.  6.  T.  Raym.  197.  6 

r  2  Ld.  Raym.  1500.  2  Str.  778.  1  Bar-  Mod.  217.  4  F^sp.  Rep.  255. 

nard.  K.  B.  16.  8  Mod.  106.  323. 382.  3.  C.  '  p  5  Co.  119.  ami  see  2  VVils  841.  347.  but 

k  td.  Fort.  363. 367.    5  Bur.  2586.     And  see  2  Stark.  M,  Pri.  35.  2  Chit.  Rfp.  334. 

the  plea  of  nii  dtbtt,  in  debt  on  bond,  is  S.  C.  where  it  was  ruled,  that  the  defend- 

bad  on  a  general  demurrer,  though  per-  ant  cannot,  under  the  plea  of  non  etl/ortum 

haps  it  miicht  be  aided  aAer  verdict.     2  to  a  declaration  upon  a  bond,  %o  into  c?i- 

Wils.  10.    And  see  further,  as  to  the  cases  dence  to  shew  that  the  consideration  was 

la  which  nU  debet  is  or  is  not  a  good  plea,  illegal  at  common  law:  and  see  2  Surk 

Com.  Dig.  tit.  Pleader,  2  W.  17.  1  Saund.  M.  PH.  86.  in  Mth. 
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by  fraud,  or  made  by  a  married  woman,*!  lunatic,'  &c.  or  ibat 
[*702]  it  became  voUd  after  it  was  made,  and  before  the  com- 
mencement of  the  action,"  by  erasure,  alteration,  cancelling,  fee.  or 
that  a  bail  bond  was  taken*  after  the  return  day  of  the  writ,  con- 
ditioned for  the  defendant's  appearance  on  the  return  day/  But  be 
cannot  give  in  evidence,  under  the  general  issue,  tliat  the  deed  was 
void  or  voidable  by  infancy,'*  duress,*  ;?er  minas,^  &c.  or  that  it  was 
void  by  act  of  parliament,y  as  by  the  statutes  of  usury,*  or  g^vnhxgf 
Sic.  In  these  cases  therefore,  the  defendant  must  plead  speciaJiy. 
So,  be  must  plead  payment,  at  or  after  the  d^y^  performance,  or  any 
matter  in  excuse  of  performance,  as  non  damnificaius  to  a  bond  of 
indemnity,  no  award  to  an  arbitration  bond,  or,  to  a  bail  bond,  no 
process ^to  arrest  the  defendant,*  &c.  He  must  also  plead  specialh', 
in  discharge  of  the  action,  a  tender  or  set  off. 

In  debt  on  record,  the  general  issue  of  nul  tiel  record  is  proper, 
where  there  is  either  no  record  at  all,  or  one  different  from  that 
which  the  plaintiff  has  declared  on>  But  ai  this  plea  only  goes  to 
the  existence  of  the  record,  the  defendant  must  plead  payment,  or 
any  matter  in  discharge  of  the  action  :  And  if  an  action  of  debt  be 
brought  here,  on  a  judgment  in  Ireland^  i\\e  plea  of  nrd  tie!  record 
must  conclude  to  the  country.® 

In  actions  upon  the  case,  the  defendant  upon  the  general  issne  of 
not  guilty,  may  not  only  put  the  plaintiff  upon  proof  of  the  whole 
charge  contained  in  the  declaration,  but  may  offer  any  matter  in 
excuse  or  justification  of  it;**  or  he  may  set  up  a  former  recovery, 
release,  or  satisfaction  :®  For  an  action  upon  the  case  is  founded 
upon  the  mere  justice  and  conscience  of  the  plaintiff's  case,  tind  is 
in  the  nature  of  a  bill  in  equity,  and  In  effect  is  so;  and  therefore 
such  a  former  recovery,  release,  or  satisfaction  need  not  be  phidedr 
but  may  be  given  in  evidence :  since,  whatever  will,  in  equity  and 
conscience,  according  to  tlie  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may  in  this  action  be  given  in  evidence  by  the 
[*703]  defendant;  because  the  plaintiff  must  recover  upon  the  justice 
and  conscience  of  his  case,  and  upon  that  only.  In  trover,  it  is 
commonly  said,  there  is  no  special  plea  except  a  release ;  bat  this  is 
a  mistake :  for  the  defendant  may  plead  specially  any  thing  else^ 
which,  admitting  the  plaintiff  had  once  a  cause  of  action,  goes  to 
discharge  it,  as  the  statute  of  limitations/ or  a  former  recovery/ 

<i  2  Campb.  272.  Pleading;:,  p.  569.  3  Taant.  307.  3  Manle^ 

'  2  Str.  1 104.  but  see  2  Salk.  675.  Sel.  477.  2  Stark.  M,  PH.  36.  6  Moore, 

•  6  Co.  119.  b.  Sair.  71.  iemb.  contra.  488. 

*  4  Maule  &  Sel.  338.  and  see  2  Durnf.  «  2  Tnst.  482, 3.             '  5  Co.  1 19.  a. 
&  Ea«f,  669.  «  1  Str.  498.                   •  Bar.  Rep,  116. 

•«  The  contract  of  an  infant  seems  in  *>  Gilh.  Debt,  444. 3  Mod.  41*. 

general  to  be  void;  though,  in  the  case  of  «  5  East,  473.  2  Smiih  R.  26.  S.  C.  and 

a  bond,  &c.  his  infancy  must  be  pleaded  to  see  1  Barn.  ^  Aid.  163.  9  Price,  3. 

avoid  it.    5  Co.  119.  a.  Gilb.  Debt,  437.  2  *  2  Mod.  2)6,  7.  3  Mod.  166.  Com.  Rep. 

Salk.  676.  1  Ld.  Raym.  316.  S.  C.  but  see  273.  1  WiU.44. 176. 

1  Salk.  279.  where  Treby,  Ch.  J.  said,  that  •  8  Bur.  1363.  1  Blac.  R«p.  388.  S.  C. 

a  promise  of  an  infant  is  absolutely  void ;  '  1  Lutw.  99. 

but  a  bond  Ukes  effect  by  sealing  and  de-  s  1  Show.  146.    fa  the  case  of  WeH  v. 

livery ,'and  consequently  is  a  more  delibe-  Fox  and  another,  7  Dornf.  ^r  East,  391.  the 

rate  act,  and  therefore  is  only  voidable :  defendant  in  trover  pfoaied  bankmaiey  in 

and  see  3  Bur.  1794.  1806.    Lawes  on  the  plaintiff  specially:  bat  Lord  Kenton 
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^Vi  &c.    In.  an  action  for  words,  the  truth  of  them  cannot  be  given  in 
/^  evidence,  under  the  general  issue  of  not  guilty.^     But  the  defendant 
%  in  such  An  action  may  prove,  on  the  general  issue,  in  mijigntion  of 
?ir/  damages,  such  facts  and  circumstances  as  shew  a  ground  of  suspi- 
/  i  cion,  not  amounting  to  actual   proof  of  the  guilt  of  the  plaintiff.^ 
flfflf  And  when  words  are  given  in  evidence,  in  order  to  prove  malice, 
J/    which  are  not  stated  in  the  declaration,  the  defendant  may  prove 
r,   the  truth  of  such  words.*'     So,  in  an  action  for  a  libel,  the  defendant 
■■I     may  give  in  evidence,  on  the  general  issue,  in  mitigation  of  damages, 
i'     not  only  that  there  were  rumours  and  reports,  of  the  same  tenor  as 
V    in  the  supposed  libel,  previously  current,  but  (hat  the  substance  of 
.    the  libellous  matters  had  been  published  in  a  newspaper;  and  he  is 
.:-:   not  required  to  lay  a  basis  for  this  evidence,  by  producing  the  news- 
paper at  the  trialJ     la  an  action  for  slander,  however,  it  is  not 
r.  competent  for  the  defendant,  under  the  general  issue,  to  offer  in 
■ffi'  mitigation  of  damages,  evidence  that  the  specific  facts  in  which  the 
i:r  slander  consists,  and  for  which  the   action  is  brought,  were  com* 
i^  municated  to  him  by  a  third  person:*^  And  the  plaintiff  is  not  per- 
(i  mitted,  in  an  action  for  a  libel,  to  go  into  evidence,  on  the  general 
M.  issue,  to  shew  that  the  allegations  in  the  libel  are  false :     Neither 
can  he  give  in  evidence  subsequent  declarations  by  the  defendant, 
jj  Tvhere  the  intention  of  the  publication  is  not  equivocal.'^    By  the  8 
1,  &  9  W.  III.  c.  27.  ^  6.  '*  no  retaking  on  fresh  pursuit  shall  be  given 
.^  in  evidence,  on  the  trial  of  any  issue,  in  any  action  of  escape  against 
^    the  marshal,  iic.  unless  the  same  shall  be  specially  pleaded ;  nor 
shall  any  special  plea  be  received  or  allowed,  unless  oath  be  first 
made  in  writing  by  the  defendant,  and  filed  in  the   proper   office, 
,     that  the  prisoner,  for  ^-whose  escape  such  action  is  brought,  [^704] 
did  escape  without  his  consent,  privity  or  knowledge."*^ 

In  detinue,  the  defendant  may  give  in  evidence,  under  the  general 
issue  of  non  deiinei,  a  gift  from  the  plaintiff;  for  that  proves  he  de- 
taineth  not  the  plaintiff's  goods  :p  But  he  cannot  give  in  evidence, 
that  the  goods  were  pawned  to  him  for  money,  which  is  not  paid ; 
but  he  must  plead  it. 

In  trespass  to  the  person,  the  general  issue  of  not  guilty  may 
be  properly  pleaded,  if  the  defendant  committed  no  assault,  battery, 
or  imprisonment,  &a:. ;  in  trespass  io  personal  property,  if  the  plain- 
tiff had  DO  property  in  the  goods ;  and  in  trespass  to  real  property, 
if  he  was  not  in  possession  of  the  land,  &c. :  And  liberum  tene^ 
fnenium,  or  other  evidence  of  title  or  right  to  the  possession,  may 
be  given  in  evidence  under  the  general  issue.'i  But  the  defendant 
cannot  justify,  under  the  general  issue,  cutting  the  posts  and  rails 
of  the  plaintiff,  though  erected  upon  the  defendant's  own  land;  there 

was  of  opioion,  that  this  plea  would  have  ^  Holt  iYt.  Pri.  299. 

been  bad  on  special  demurrer.    Id.  896.  ">  Id.  633.  and  see  2  Sel.  At.  Pri.  1197. 

Ante,  696.  "  2  Stark.'JMi.  Fri.  93. 

>>  Willes,  ao.  2  Str.  1200.  1  Bos.  ^  Pul.  »  As  to  the  form  of  the  affidavit,  see  2 

526.  2  Bog.  &  Pul.  225.  (a.)  Blac.  Rep.  1059. 

i  Peake's  Evid.  1  Ed.  p.  287:  and  see  2  p  Co.  Lit.  283. 

Campb.251.  1  Maule  b  Sel.  284.  HoltM.  i  Andr.  108.  Willes,  222.  7  Duraf.  f 

Pri.  306,  7.  East,  364.  8  Durnf  ^  East,  403. 

k  2  Stark.  M.  PH.  457. 
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being  no  Question  raised  as  to  the  property  reroaining  in  the  plaintif/ 
And  regularly,  by  the  common  law,  matter  ofjustificatioDoreiciise 
roust  be  specially  pleaded ;'  as,  in  trespats  to  the  person,  son  atsaidi 
demesne^  or  in  trespass  to  real  property,  a  licence ;'  that  the  beasts 
came  through  the  plaintiff's  hedge,  which  he  ought  to  have  repaired; 
or  in  respect  of  a  rent  charge,  common,  or  the  like  :**  And  the  de- 
fendant must  plead  specially  a  release,  or  other  matter  in  discharge 
of  the  action.'^     But  in  actions  against  justices,  &ic.  and  in  various 
other  cases,  the  defendant,  by  act  of  parliament,^  is  allowed  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence.*     In  an 
action  of  trespass,  for  false  imprisonment,  a  constable  may  justify 
under  the  general  issue,  though  he  acted  without  a  warrant,  provided 
there  were  a  reasonable  charge  of  felony  made;  although  he  after- 
wards discharge  the  prisoner,  without  taking  him  before  a  magis- 
trate, and  although  it  should  turn  out  in  fact,  that  no  feloay  was 
[*705]  committed.*  But  a  private  individual,  who  makes  the  chai^, 
and  puts  the  constable  in  motion,  cannot  justify  under  the  general 
issue:  he  must  plead  the  special  circumstances  by  way  of  }asii6- 
cation,  in  order  that  it  may  be  seen  whether  his  suspicions  were 
reasonable/ 

When  the  defence  consists  of  matter  of  fact,  and  the  general 
issue  may,  it  ought  to  be  pleaded ;  it  being  in  such  case  a  good 
cause  of  demurrer^  that  the  plea  amounts  to  the  general  issue.^  Bot 
it  is  observable  that  in  many  cases,  where  the  defence  consists  of 
matter  of  law,  the  defendant  may  either  plead  it  specially,  or  give 
it  in  evidence  under  the  general  issue ;  as  in  assumpsit,  infancy, 
accord  and  satisfaction,*  or  a  release,  &;c.  may  be  either  pleaded,  or 
given  in  evidence  upon  non  assumpsit;  and  in  debt  on  bond,  made 
by  a  married  woman,  the  defendant  may  either  plead  coverture,  or 
give  it  in  evidence  upon  non  est  factum.  In  these  cases,  from  the 
nature  of  the  defence,  the  plaintiflf  has  an  implied  colour  of  action; 
bad  indeed  in  point  of  law,  if  the  facts  pleaded  be  true,  but  wVi\c^ 
is  properly  referred  to  the  decision  of  the  court.  And  where, 
from  the  nature  of  the  defence,  the  plaintiff  would  have  do  implied 
colour  of  action,  the  defendant  in  some  cases  is  allowed  to  give 
him  an  express  colour.^  Thus,  in  the  common  and  almost  ooly 
case  where  express  colour  is  now  given,  if  in  an  action  of  trespa^ 
quare  clausum  f regit,  the  defendant  plead  a  possessory  title  under  a 
demise  from  a  third  person,  (for  if  he  claim  under  the  plaiotiA^ 

r  8  East,  404.  m  to  what  mutt  b«  pleaded  spenaVj,  «r 

•  Co.  Lit.  282,  3.     2  Rol.  Abr.  682.     12    may  be  given  in  evidence  uilder  the  geoc- 
Mod.  120.  ral  issue,  in  different  aciiooa,  Chinr  oa 

»  Hob.  174,  6.   2  Durnf.  &  East,  168.  7  Fleading,  1  V.  p,  469,  &c.  and  io  the  actioB 

Taunt.  156.  but  see  21  Heo.  VU.  28.  a.  of  aMum/m/ in  particular,  La wesoo  Piea^ 

per  Rede,  contra.  log,  Chap.  XVI.  p.  620,  iuc. 

«  Co.  Lit.  283.  «  Co.  Lit.  283. 

*  3  Bur.  1353.  •  Holt  M*.  Pri.  478. 

J  Sec  particularly  the  statutes  43  Elie.  c.  *»  Co.  Lit.  303.  b.  />oc,  pZ.203  4.  GShJC 

2.  §  iy.7  Jac.  Lc.  5.  21  Jnc.  I.  c.  12.  §6.  P.  60,  61.                                       ' 

11  Geo.lLc.  19.  §21. 23  Geo.  HI.  c.  70.  §  »  For  the  differeoce  between  e^rej*  and 

34.  24  Geo.  III.  se»s.  2.  c.  47.  §  35.  39.  28  implied  colour,  see  an  arffiuDent  of  IblT  m 

Geo.  111.  c.  37.  §  23.  42  Geo.  IIL  c.  85.  §  lUg.  Plae.  303.                                          ' 
6.  48  Geo.  III.  c.99.  §  70.  And  see  further 
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there  is  an  implied  colour,)  this,  without  more,  would  amount  to 
the  general  issue  ;^  for  it  goes  to  deny  that  the  trespass  was  com* 
milted  in  (he  plainlijps  close  ;  but  if  the  defendant,  after  stating  bis 
own  title,  supposes  (as  is  usual,)  that  the  plaintiff  entered  upon 
liim,  under  colour  of  a  former  deed  of  feoffment  without  livery,  and 
that  he  re-entered,  this  creates  a  question  of  law,  for  the  decision 
of  the  court;  and  by  that  means  prevents  the  plea  from  amounting 
to  the  general  issue :  aud  being  matter  of  supposal,  it  is  not  tra- 
versable. 

Iji  trespass  for  taking  goods,  if  the  defendant  plead  that  A.  was 
possessed  of  them,  as  of  his  proper  goods,  and  sold  them  in  market 
overt,  or  that  B,  stole  the  goods  from  A.  and  waived  them  within 
bis  manor,  wherefore  he  took  them,  the  defendant  must  give  colour; 
for  bis  plea  proves  that  no  property  was  in  the  plaintiff,  so  be  bad 
no  colour  of  action:  And  the  colour  usually  given  in  such  cases  is, 
that  the  defendant  bailed  the  goods  to  a'  stranger,  who  delivered 
them  to  *the  plaintiff,  from  whom  the  defendant  took  them.  [^706] 
But,  in  the  same  cases,  if  the  defendant  plead  that  A,  sold  the 
goods  in  market  overt  without  saying  that  they  were  his  own^  or 
that  J3.  took  them  de  quodam  ignoto^  and  waived  them,  the  plea  is 
good  witbout  colour ;  for  it  does  not  deny  but  that  the  property 
was  in  the  plaintiff,  and  the  defendant  is  not  bound  to  shew  expressly 
in  whom  it  was. 


Pleas  in  bar  are  single  or  double;  or,  iq  other  words,  the  defend- 
ant may  rely  upon  a  single  ground,  or  plead  several  matters  in  his 
defence.  At  common  law,  the  defendant  could  only  have  pleaded 
a  single  matter  to  the  whole  declaration ;  which  rigour  often 
abridged  the  justice  of  his  defence,  and  was  doubtless  one  cause  of 
perplexed  inartificial  pleading ;  the  party  endeavouring  to  crowd  as 
much  reasoning  as  he  could  into  his  plea,  however  intricate,  repug- 
nant and  contradictory  he  made  it  by  so  doing.^  But  even  at  com- 
mon law,  the  defendant  might  have  pleaded  several  matters,  to  dif- 
ferent parts  of  the  declaration  ;  as  not  guilty  to  part,  and  to  other 
part  a  justification,  or  release,  &c.  And  where  there  were  several 
defendants,  each  of  them  might  have  pleaded  a  single  matter  to  the 
whole,  or  several  matters  to  different  parts  of  die  declaration.^^ 
And  now,  by  the  statute  for  the  amendment  of  the  law,^  ^'  the 
defendant  or  tenant  in  any  action  or  suit,  or  any  plaintiff  in  replev- 
in^ in  any  court  of  record,  may,  with  the  leave  of  the  same  court, 
plead  as  many  several  matters  thereto,  as  he  shall  think  necessary 
for  bis  defence :  Provided  nevertheless,  that  if  any  such  matter 
shall,  upon  a  demurrer  joined,  be  judged  insufficient,  costs  shall  be 
given  at  the  discretion  of  the  court ;  or  if  a  verdict  shall  be  found, 

^  8  Darnf.  ^  Eait,  406.  1  Eaiit,  216.  Pleading:,  1  V.  p.  498,  ^. 

•  Dr.  U}(fUUV»  case,  10  Co.  90  b.     And        f  2  Cunom.  141.  and  see  Cbitty  oo  Plead- 

for  more  of  the  doctrine  coDcerninf  colour,  iog,  1  V.  p.  230.  31. 
tee  the  tame  caie,  per  iotum;  Doct.  ^        r  Co.  Lit.  303.  a. 
Stnd.  lib.  2.  c.  63.  8  Salki278. 8  Blac.  Com.        >>  4  Ann.  c.  16.  $  4, 6. 
309.  3  Reere't  Ilitt.  24.  438.  Cliittjr  on 
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upon  any  issue  in  the  said  cause,  for  the  plaintiff  or  demanAaaty 
costs  shall  be  also  given  in  like  manner;  unless  the  judge  whotned 
the  said  issue,  shall  certify  that  the  said  defendant  or  tenant,  or 
plaintiff  in  repkvin,  had  a  probable  cause  to  plead  such  matter, 
which  upon  the  said  issue  shall*  be  found  against  him.  Provided 
also,  that  nothing  in  this  act  shall  extend  to  any  writ,  declaration, 
or  suit  of  appeal  of  felony,  &£c.  or  to  any  writ,  bill,  action  or 
information,  upon  any  penal  statute."^ 

[*707]  Upon  this  statute  it  has  been  holden,  that  the  defendant 
shall  not  be  allowed  to  plead  any  pleas  that  are  manifestly  inconsis- 
tent, such  as  non  assumpsit,^  or  non  est  factum,^  to  the  whole  decla- 
ration, and  a  tender  as  to  part;  for  one  of  these  pleas  goes  to  deny 
that  the  plaintiff  ever  had  any  cause  of  action,  and  the  other  par* 
tially  admits  it.  So,^the  defendant  is  not  allowed  to  plead  non  mm- 
sumpsit  and  the  stock-jobbing  act ;™  or  a  plea  of  alien  enemy  wiih 
non  assumpsit,^  a  tender,*^  or  other  inconsistent  matter .i"  And  he  shall 
not  plead  several  matters  which  require  different  trials,  as  in  dover, 
ne  unques  accouple  en  loyal  nuUrimonie  and  a  mortgage,  or  ne  vaqvcs 
seisie  que  dower  ;^  for  the- first  matter  is  triable  by  the  bishop,  and 
the  others  by  a  jury^  and  if  the  former  be  found  against  the  defend* 
ant,  the  judge  cannot  certify  that  he  had  a  probable  cause  of  pleading 
it.  The  statute  for  pleading  double  does  not  extend  to  any  action 
or  information  upon  a  penal  statute  :'  And  as  the  king  is  not  boand 
by  this  statute,'  the  defendant  cannot  plead  double  in  an  informatioi 
of  intrusion  ;^  in  quare  impedity  where  the  king  is  a  party ;"  or  in 
scire  facias^  for  a  bond  d^bt  to  the  king  :^  nor  could  he  plead  doable 
tllltbe  statute  32  Geo.  III.  c.  58,  in  an  information  in  nature  of  fvo 
warranto  J 

In  the  Common  Pleas,  the  defendant  was  not  formerly  allowed  to 
plead,  in  assumpsit^  non  assumpsit  and  infancy,*  or  a  release,*  or  set 
off;^  in  debt  on  bond,  non  est  factum  and  solvit  ad  or  post  dientf  in 
debt  for  rent,  ntZ  debet  and  nil  habuit  in  tenementisf  in  trover,  ooi 
guilty  and  the  bankruptcy  of  the  plaintiff;^  or  in  trespassj  not  goihy 
and  a  ju5ti6cation,^  or  release  of  a  particular  trespass  :ff  But  of  late 
[*708]  years,  the  court  has  been  less  strict  than  formerly,  *in  the 

i  4  Ann.  c.  16.  §  7.  *■  Momty  General  v.  JfUgoad^  Parker,  1. 

k  Kaye  v.  Patch,  T.  27  Geo.  HI.  K.  B.  4  Eex  v.  Sir  C.  W,  PhiUipt,  U.  SO  Gcoi  II. 

Durnf.  &  East,  194.  2  Blac.  Rep.  723.  3  Parker,  16. 

WiU.  146.  S.  C.  "  Rex  ▼.  ArehbiAop  of  Fbr^,  WtDcf,531 

1  6  Durnf.  &  East,  97.  4  Taunt.  469.  Barn««,  363.  S.  C. 

n  1  Bos.  fy  Pul.  222.  '  Forrest,  57.  but  see  Bunb.  95.  Coa- 

B  2  Bine.  Rep.  1326.  Palmer  v.  Bender-  Rep.  422.  semb.  contra  ;  which  cases  b«»- 

nn,  E.  2i  Geo.  III.  C.  P.  1  Bos.  ^  Pul.  222.  ever  were  in  effect  over-ruled  bj  rbe cftse«f 

(a),  2  Bos.  &,  Pul.  72.  10  East,  327.  the  Attorney  General  v.  Mgood,  Parker,  I. 

•  10  East,  326.  J  1  P.  Wms.  220.  Parker,  10. 
P  12  East,  206.  >  Barnes*  363. 

«»  Com.  Rep.  148.   2  Blac.  Rep.  1167.  •  Cas.  Pr.  C.  P.  154.  Barnes,  328.  S.  C 

1207.  but  see  2  Wils.  1 18.  semb.  contra.  ^  Barnes,  333. 

'  §  7.  Mlty  706.  and  see  1  Barnard.  K.      >  «  /d.  363.  2  Blac.  Bep.  906.  993. 

B.  17.  Cbs.  temp.  Hardw.  262.  2  Sir.  1044.  *  Cas.  Pr.  C.  P.  164.  BarDes,  333.  S.  C 

S.  C.  4  Durnf.  ^  East,  701.  K.  B.  Pr.  Reg.  «  Barnes,  360. 

318.  Barnes,  15.  363.  366.  2  Wils.  21.  1  '  Cas.  Pr.  C.  P.  154.  Bamei,  339. 

Bos.  &  Pul.  222.  C.  P.  s  Barnety  861. 

•  1  P.  Wms.  220.  Forrest,  67. 
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construction  of  the  act  of  parliament  for  pleading  double,  which  is 
general,  and  a  remedial  law  :^  and  accordingly  it  is  now  settled, 
that,  with  the  exceptions  mentioned  in  the  preceding  paragraph,  the 
defendant  may  in  general  plead  as  many  different  matters  as  he 
shall  think  necessary  for  his  defence,  though  they  may  appear  at 
first  view  to  be  contradictory  or  inconsistent ;  as  non  assumpsit  and 
the  statute  of  limitations,^  or  non  est  factum  and  the  statute  of  gaming, 
or  usury  ^'^  or  in  trespass^  not  guilty  and  a  justification,^  accord  and 
satisfaction,  or  tender  of  amends,"*  &cc.  So,  he  may  plead  ncm  as* 
9ump$%t  and  infancy,  or  a  release,**  or  not  guilty  and  liberum  tent" 
mentum  f  though  as  infancy  may  be  given  in  evidence  upon  non 
assumpsit^  and  liberum  tenementum  upon  not  guilty,  the  pleading  of 
these  matters  specially  seems  tp  be  unnecessary.  And  the  plaintiff 
in  replevin  may  plead  in  bar  to  the  defendant's  avowry  or  cogni- 
zance, that  he  did  not  hold  as  tenant,  and  bo  rent  in  arrear,  with  a 
plea  of  infanc3'.P  But,  in  an  action  on  a  deed  made  beyond,  seas, 
the  court  of  Common  Pleas  would  not  permit  the  defendant  to  plead 
non  est  factum^  where  he  relied  in  some  of  his  pleas,  on  matters  of 
defence  which  necessarily  imported  the  execution  of  the  deed.^ 

By  the  statute  32  Geo.  III.  c.  58.  it  is  enacted,  that ''  it  shall  be 
lawful  for  the  defendant,  to  any  information  in  the  nature  of  a  quo 
toarrantOj  for  the  exercise  of  any  ofiice  or  franchise  in  any  city, 
borough,  or  town  corporate,  to  plead  that  he  had  first  actually  taken 
upon  himself,  or  held  or  executed  the  ofiice  or  franchise  which  is 
the  subject  of  such  information,  six  years  or  more  before  the  exhibit- 
ing of  such  information,  &c. :  which  plea  shall  and  may  be  pleaded 
either  singly,  or  together  with  and  besides  such  plea  as  he  might 
have  lawfully  pleaded  before  the  passing  of  the  act;  or  such  several 
pleas  as  the  court  on  motion  shall  allow."  In  the  construction  of 
which  statute  it  has  been  holden,  that  the  legislature  intended  to 
give  a  defendant,  in  such  a  proceeding,  the  liberty  of  pleading  seve- 
ral pleas,  whether  with  or  without  the  plea  of  the  statute  of  limi- 
tations ;  the  concluding  words  of  the  act  being,  "  or  such  several 
pleas,  &;c."'  But  this  statute,  as  well  as  the  9  Ann.  c.  20.  is  confined 
to  corporate  ofiices :'  and  it  does  not  apply  where  *lhere  is  [*709] 
a  continuing  incompatibility,  as  where  a  burgess  has  accepted  the 
ofiice  of  town  clerk,  which  he  still  exercises.' 

In  order  to  plead  two  or  more  matters,  in  the  King's  Bench,  it  is 
not  necessary  that  any  afiidavit  should  be  made  of  the  facts ;  but 
the  court  formerly  expected  to  be  informed  what  the  matters  were, 
that  were  desired  to  be  pleaded,  in  order  to  judge  whether  they 
were  proper;*  though  now,  the  motion  for  leave  to  plead  several 
matters  is  in  that  court  become  a  mere  motion  of  course,  which 

^  Barnes,  347,  8.  p  6  Taunt.  340.  1  Marsh.  74.  S.  C. 

>  Id.  361.  q  3  Taunt.  386. 

k  2  Bos.  &  Pu].  12.  and  see  id.  649.  .    '  s  Durnf.  &.  East,  467. 

1  Barnes,  356,  6.  366.  •  9  East,  469.  but  sec  6  Barn.  k.  Aid.  771. 

"  Id.  366.  2  Blac.  Rep.  1093.  1  Dowl.  &l  Ryl.  438.  S.  C.  And  see  further, 

■>  Wright  ▼.  Grtgortff  T.  32  Geo.  III.  C  as  to  pleading  several  pleas,   Cbitty  on 

F.  Imp.  C.  P.  300.  Pleading,  1  V.  p.  640,  &c. 

0  Cas.  Pr.  C.  P.  163.  Barnes,  336.  S.  C.  <  2  Chit.  Rep.  371. 

Id.  366.  *  R.  T.  6  4^  6  Geo.  II.  (b.)  K.  B. 
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only  requires  counsel's  signature:    And  the  motion  paper 
delivered  to  the  clerk  of  the  rules,  he  will  draw  up  a  rule  thereon  » 
a  copy  of  which  should  be  delivered  with  the  plea,  if  it  be  then 
ready  ;  or  otherwise  the   plaintiff's  attorney  should  have  notice, 
that  instructions  have  been  given  for  the  rule,  and  that  a  copy  will 
be  delivered  as  soon  as  it  is  drawn  up.     In  the  Common  Pieas,  the 
rule  to  plend  several  matters  is  drawn  up  by  the  secondaries;^  and 
they  will  draw  it  up  as  a  matter  of  course,  on  a  brief  or  motion  paper 
signed  by  a  Serjeant,  without  a  rule  to  shew  cause,  for  leave  to  plead 
the  following  pleas,  viz.   in  assumpsit^  non  assumpsit  and  non 
assumpsit  infra  sex  annos^  or  a  release,  or  set  off;  non  assump^ 
sit  as  to  part,  with   a  tender  and  set  off;  non  assumpsit  and  a 
discharge  under  an  insolvent  act,  or  plene  administravit,  generally 
or  specially; /7/ene   ad^ninistravit  and  a  set   off,  or  ne  ungues 
executor  and  plene  adminisiravit :  in  debt  on  bond,  non  esi/ae- 
turn  and  infancy  or  duress,  or  solvit  ad  diem  and  a  setoff;  and  in 
trespass^  not  guilty  and   liberum  tenementuniy  son  assauU  de^ 
mesnCf  molliter  mantis  imposuit^  or  a  tender  of  amendsJ    Bat 
in  other  cases,  the  court  must  be  moved  in  term  time,  for  a  nilelo 
shew  cause,  why  the  defendant  should  not  have  leave  to  plead  the 
several  matters  intended  to  be  pleaded  i^    And  formerly,  where  the 
pleas  were  contradictory,  as  not  guilty  and  a  licence  or  general 
release  in  trespass^  the  defendant  was  obliged  to  make  it  appear  by 
affidavit,  that  it  was  necessary  for  his  defence  to  insist  upon  both.* 
So,  an  afSdavit  was  required  to  be  made  by  ao  executor  oradmio- 
istrator,  that  he  had  fully  administered,  and  by  an  heir,  that  he  had 
nothing  by  descent,  before  he  could  move  to  p\evLdplene  adminis^ 
travitj  or  riens  per  discent  ^  but  now,   an  affidavit  is  dispensed 
with  in  these  cases  ;^  and  the  court  will  not  decide  on  the  oeressiiy 
[*7I0]  of  pleas,   or  refer  them  to   the  prothonotary,  where  *the 
question,  on  which  they  depend,  appears,  on  the  face  of  iViem^  lobe 
one  of  doubt  and  nicety.^ 

The  motion  for  leave  to  plead  several  matters  cannot  be  made, 
in  the  Common  Pleas,  till  the  defendant  has  appeared;'  but  after- 
wards, it  may  be  made  at  any  time  before  judgment:^  and  if  the 
time  for  pleading  be  nearly  expired,  the  court,  on  the  same  motion, 
will  allow  the  defendant  further  time,  on  putting  the  plaintiff  in  as 
good  a  situation/  The  rule  nisi  being  drawn  up,  a  copy  of  it 
should  be  made,  and  served  on  the  plaintiff's  attorney,  shewing 
him  the  original  rule;  and  on  the  day  of  shewing  cause,  the  court, 
on  an  affidavit  of  service,  will  make  the  rule  absolute:  which  latter 
rule  being  drawn  up  by  the  secondaries,  a  copy  thereof  should  be 
made,  and  annexed  to  the  pleas,  before  they  are  filed  or  delivered  f 
or,  if  filed  or  delivered  before  the  rule  is  made  absolute,  it  h  deemed 
sufficient  in  this  court,  to  annex  a  copy  of  the  rule  nisi  lo  the  pleas, 

«  Append.  Chap.  XXVIII.  §  8.  '       ^  Barnes,  347,  8.  864. 

*!d.i9.  •IBing.  6d. 

7  Imp.  C.  P.  299,  300.  ^  Baraes,  331. 

«  Barnes,  851.  •  Cat.  Pr.  C.  P.  164.  Bamet.  329.  5.  C. 

-  Cas.  Pr.  C.  P.  154.  Barnes,  332.  S.  C.  '  Imp.  C.  P.  301. 
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and  to  indorse  a  notice  thereon,  that  the  rule  absolute  will  be  served 
as  soon  as  it  is  drawn  up.s  In  vacation,  a  judge  on  summons  will 
make  an  order  for  the  clerk  of  the  rules  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas,  to  draw  up  the  rule,  on  produc- 
ing a  brief  or  motion  paper,  signed  by  a  counsel  or  serjeant,  for 
thai  purpose.^  In  the  King's  Bench,  if  several  pleas  be  filed,  to 
the  whole  or  part  of  a  declaration,  without  a  rule  to  plead  several 
matters  being  drawn  up,  or  instructions  given  for  it  to  the  clerk  of 
the  rules,  they  are  considered  as  a  nullity,  and  the  plaintiff  may 
sign  judgment;^  or,  in  the  Common  Pleas,  he  may  apply  to  the 
court,  to  strike  out  one  of  them:^  But  if  a  rule  be  obtained,  and 
pleas  put  in,  without  saying  by  leavt  of  the  court,  it  is  only  an 
irregularity,  or  at  most  cause  of  special  demurrer  for  duplicity.' 
And  where  the  plaintiff  signed  judgment  as  for  want  of  a  plea, 
because  the  rule  to  plead  several  matters  was  erroneously  entitled, 
the  conrt  set  aside  the  judgment,  without  costs;  affidavit  being 
made  that  the  pleas  were  true,  and  that  the  defendant  had  a  good 
defence." 

Respecting  costs,  tipon  the  statute  of  Anne,  the  intention  of  the 
legislature  appears  to  have  been,  that  if  there  be  several  matters 
pleaded,  some  of  which  are  found  for  the  plaintiff,  he  shall  be 
entitled  to  the  costs  of  those ,*■  notwithstanding  other  matters  are 
found  for  *the  defendant,^  which  entitle  him  to  judgment  [*7I1] 
upon  the  whole  record  ;  unless  the  judge,  before  whom  the  cause 
was  tried,  shall  certify  that  the  defendant  had  a  probable  cause  to 
plead  the  matters  which  are  found  against  him.  That  this  is  the 
true  construction  of  the  statute  will  appear  from  the  following 
cases. 

In  trespass,  the  defendant  pleaded  not  gnilty  and  several  justi- 
fications ;  npon  the  trial,  the  plaintiff  not  proving  his  possession  of 
the  locus  in  quo,  the  defendant  had  a  verdict ;  and,  by  direction  of 
l>enMon,  J.  the  verdict  was  entered  upon  the  general  issue  only; 
upon  which  there  was  a  motion  for  a  venire  de  novo:  but  the  court 
refused  the  motion,  saying,  the  verdict  was  complete,  and  determined 
the  cause;  that  the  plaintiff  was  not  entitled  to  damages,  though 
they  said  he  might  have  insisted  to  have  a  verdict  entered  on  the 
other  issues,  for  the  sake  of  costs,  which  he  would  be  entitled  to, 
unless  the  judge  certified  that  the  defendant  had  probable  cause  to 
plead  such  plea.P 

When  the  defendant  pleads  not  guilty,  and  a  justification  to  which 
the  plaintiff  demurs,  and  the  plaintiff  has  judgment  on  the  demurrer. 


f  3  Brod.  Il  Bing.  256. 

k  Imp.  C.  P.  303. 

*  Per  Fuller,  J.    in   Bedford  nnd  Gal* 
Jietdy  H.  26  Geo.  III.  K.  B.  ArUe,  613. 

^  1  Bos.  ^  Pul.416.  JitiU,  613. 

1  1  VVilg.  219.  mnd  gee  Cowp.  600,  601. 
where  ihe  court  held,  (hRt  though  ai>  in- 
formation against  several  defendants,  for 
usurping  several  offices,  can  only  be  filed 
by  luive  of  ihe  eourl,^et  that  lea? e  need 
not  appear  on  the  reco.rd. 

»  1  Bing.  167. 


•  In  Satfer*t  Law  of  Costs,  p.  223;.  U  It 
said,  he  shall  have  the  costs,  not  only  of 
those  matters,  but  also  of  the  o/^rt,  not- 
withMauding  they  are  found  for  the  de- 
fendant. But  this  seems  to  ba  a  mistake ; 
for  the  defendant  being  eutitted  to  judg* 
mrnt  upon  the  matters  found  for  him,  ia 
consequently  eatiUed  to  the  costs  of  theou 
U  Cast,  263. 

•  7  East,  683. 

P  Bui.  M'.  Pn,  336. 
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but  is  nonsuited  on  the  plea  of  not  guilty,  he  shall  neveribeless  be 
allowed  the  costs  of  the  demurrer,  which  shall  be  deducted  oat  of  the 
costs  allowed  to  the  defendant.*^  And  if  one  of  several  pleas,  pleaded 
by  the  defendant,  be  adjudged  bad,  on  a  demurrer  to  the  plaintiff's 
replication,  the  plaintiff  is  entitled  to  have  the  costs  of  those  pleadings 
deducted  from  the  costs  taxed  for  the  defendant  upon  the  po$iea,  if 
afterwards,  upon  the  trial  of  the  issues  joined  on  the  other  pleas,  the 
defendant  should  have  a  verdict ;  even  though  it  should  appear,  on 
the  whole  of  the  record,  that  the  plaintiff  had  no  cause  of  action.*' 
But  if  the  plaintiff  take  issue  on  several  pleas,  one  of  which  is  insaf* 
iicient  in  law,  and  has  a  verdict  on  all  the  issues,  except  that  joined 
on  the  insufficient  plea,  which  is  found  for  the  defendant,  and  after- 
wards judgment  is  entered  for  the  plaintiff,  still  be  shall  not  be 
allowed  any  costs  upon  the  issue  found  for  the  defendant."  And  it  has 
been  resolved,  at  a  meeting  of  all  the  judges,  ihat  if  there  be  a  cer- 
tificate upon  the  43  £/i2;.  the  plaintiff  shall  not  have  the  costs  of  any 
plea  pleaded  with  leave  of  the  court;  although  the  issue  thereupoo 
joined  be  found  for  him,  and  the  judge  have  not  certified,  thai  tha 
defendant  had  a  probable  cause  for  pleading  the  matter  theron 
pleaded.^ 

[^712]  In  an  action  for  criminal  conversation,  the  defendaiH 
pleaded  two  pleas,  viz,  not  guilty,  and  not  guilty  within  nr  yean; 
on  the  former  the  plaintiff  joined  issue,  and  obtained  a  verdict,  bat 
to  the  latter  there  was  a  demurrer,  and  judgment  against  him :  and 
it  was  holden,  that  the  defendant  should  have  the  costs  of  the  de- 
murrer, but  upon  the  trial,  there  should  be  no  costs  on  either  side.* 

The  avowant  or  defendant  in  replevin,  though  not  within  the 
words,  is  plainly  within  the  meaning  of  the  statute  4  Ann.  c.  16.^ 
And  accordingly,  where  there  are  several  avowries  or  pleas  ia  bar 
in  replevin,  and  some  of  the  issues  joined  thereon  are  found  for  the 
plaintiff,  and  some  for  the  defendant,  the  party  for  whom  the  issiiea 
are  found,  which  entitle  him  to  judgment  on  the  whole  record,  shall 
have  the  general  costs  of  the  cause ;  but  the  other  party  shall  be 
allowed  to  deduct  therefrom,  the  costs  of  the  issues  found  for  him, 
unless  the  judge  who  tried  the  cause  certify,  that  the  party  entitled 
to  judgment  had  a  probable  cause  to  make  tiie  avowries,  or  plead 
the  pleas  upon  which  such  issues  were  joined  :^  And  in  that  case^ 
the  officer  of  the  court,  in  taxing  the  costs,  will  allow  the  party  for 
whom  the  issues  are  found,  not  only  the  costs  of  the  pleadings,  bat 
also  of  such  parts  of  the  briefs  and  expenses  of  witnesses,  as  relate 
to  the  trial  of  those  issues  f  and  he  will  not  allow  the  other  party 


**  Barnes,  136.  (Barn«a,  141.)  as  well  as  from  the 

"  2  Dnrnf.  &.  East,  391.  ing  that  prerailed  in  several  of  the  Ibre^ 

•  1  Durnf.  k  East,  266.  2  Bos.  h  Pul.  in; cases :  and  see  2  Durnf.  hEuMt,  235. 

376.  accord,  but  see  Barnes,  133,  266.  '  Doug^.  708, 9.  tn  fio<if  ;  and  see  Barnes, 

t  Sav.  Rep.  260.  1  Kenyon,  245.  3.  C.  7  144.  146. 

East,  683.  and  see  3  Brod.  k  Bing.  117.-1        7  Slont  v.  Forsyth,  T.  22  Geo.  III.  K.  B. 

Barn,  fy  Cres.  278.  2  Durnf.  {r  East,  235.  and  see  5Taant. 

«  2  Bur.  753.  2  Wils.  85.  Say.  Costs,  594.  1  Marsh.  234.  S.  C. 

221.  S.  C.  The  authority  of  this  case  seems        *  2  H.  Blac.  435.  2  Bos.  f-  Pnl.  66.  5 

to  be  questionable,  as  to  the  costs  of  the  Taunt.  594.    1  Marsh.  234.  S.  C  1  BHig. 

trial,  from  a  similar  one  that  was  differently  275. 

determined  in  tlie  coitrt  of  Common  Pleas, 
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the  costs  ofsnch  parts  of  the  pleadings,  and  of -the  briefs  and  wit- 
nesses, as  are  not  applicable  to  the  points  on  which  the  verdict 
proceeds.^  On  the  other  hand,  if  the  judge  who  tried  the  cause 
certify,  that  the  party  entitled  to  judgment  had  a  probable  cause  for 
making  the  avowries,  or  pleading  the  pleas,  the  issues  on  which  are 
found  against  him,  the  officer  is  not  to  deduct  the  costs  of  those 
issues  :^  And  in  the  Common  Pleas,  if  a  defendant  in  repletnn,  after 
trial  and  verdict  for  the  plaintiff,  obtain  judgment  non  obstante 
veredicto^  in  consequence  of  the  plaintiff's  pleas  in  bar  being  bad, 
he  is  not  entitled  to  any  costs  upon  the  pleadings  subsequent  to  the 
pleas  in  bar,  because  he  should  have  demurred  to  them.*  The 
certificate  of  probable  cause  is  not  required  to  be  made  in  court,  at 
the  trial  of  the  cause  :^  and,  where  the  judge  refuses  to  grant  it,  the 
court  have  not  a  discretionary  power,  ^whether  they  will  [^713] 
allow  the  plaintiff  any  costs  at  all ;  but  are  bound  by  the  statute 
to  allow  him  some  costs,  though  the  quantum  is  left  to  their  dis- 
cretion/ 


The  general  qualities  and  conditions  of  a  ptea  are  first,  that  it  be 
conformable  to  the  count  f  and,  taken  collectively,  answer  the  whole 
declaration  :  For  if  any  part  of  the  declaration  be  left  unanswered,  it 
operates  as  a  discontinuance.  If  a  plea  begin  as  an  answer  to  the 
whole,  but  in  truth  the  matter  pleaded  be  only  an  answer  to  part,  or 
vice  versdyfi  the  whole  plea  is  naught,  and  the  plaintiff  may  demur  :^ 
but  if  a  plea  begin  only  as  an  answer  to  part,  and  be  in  truth  but  an 
answer  to  part,  it  is  a  discontinuance,  and  the  plaintiff  must  not 
demur,  but  take  his  judgment  for  the  part  unanswered,  as  hy  nil 
dicit :  for  if  he  demur,  or  plead  over,  the  whole  action  is  discon- 
tinued.^ Secondly,  the  plea  at  common  law  should  be  single^  con- 
sisting only  of  one  fact,  or  of  several  facts  making  together  one  point: 
for  if  a  plea  contain  duplicity,  or  allege  several  distinct  matters, 
which  require  several 'feinswers  to  the  same  thing,  it  is  bad.**  Thirdly, 
it  should'be  certain^  in  point  of  form  as  well  as  substance :  but  cer- 
tainty to  a  common  intent  is  sufficient;™  and  that  which  is  apparent 
to  the  court,  by  necessary  collection  out  of  the  record,  or  is  neces- 
sarily implied,  need  not  be  expressed  '^  as  in  setting  forth  the  feoff- 
ment of  a  manor,  it  is  unnecessary  to  state  livery  and  attornment.® 
So,  that  which  is  alleged  by  way  of  conveyance,  or  inducement  to 
the  substance  of  the  matter,  need  not  be  so  certainly  alleged  as  that 
which  is  the  substance  itself.^    Fourthly,  every  plea,  for  the  sake  of 

•  2  Bos.  Si  Pol.  335.  411.  and  see  1  Saund.  28.  (3).  1  Chit.  Rep. 
b  2  Durnf.  Si  East,  237.  132.  (a).  1  Barn.  &i  Cres.  466, 6, 7. 2  Dowl. 
c  2  Bog.  &  Pul.  376.                                       fy  Ryl.  471,  2,  3.  S.  C. 

<i  Barnes,  141.  ^  Co.  Lit.  304.  a. 

•  Barnes,  140.  2  Durnf.  &  East,  394,  5.  >  Id.  303.  a. 
t  Co.  Lit.  303.  a.  "  Id.  303.  b. 
s  2  Bos.  &i  Pul.  427.  and  see  2  Chit.  Rep.  «  Id.  ibid. 

803.  **  For  the  cases  on  this  subject,  see  2 

b  2  Chit.  Rep  803.  Saund.  305.  a.  (13). 

i  1  Salk.  179,  80.  Giib.  C.  P.  165.  157.  P  Co.  Lit.  303.  a, 
Willes,  480.  1  U.  Blaclc.  645.  1  Bos.  &i  Pul. 
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certainty,  mast  be  direct  andpoHiivej  and  not  by  way  of  argonNst 
or  rehearsal.^  Firthly,  it  should  be  so  pleaded  as  ta  be  capable  nf 
trials  by  the  court  upon  demurrer  omul  liel  record^  or  by  ihejory 
upon  an  is&ue  in  Tact/  Sixthly,  it  should  be  true^  and  capable  of 
proof;  for  iruth  is  said  to  be  the  goodness  and  virtue  of  pleading*,  as 
certainty  is  tlie  grace  and  beauty  of  it.*  Seventhly,  the  plea  shall 
be  taken  roost  strongly  against  him  that  pleadeth  it;  for  every  inao 
[*714J  is  presumed  to  make  the  best  of  bis  own  case/  Bat  last/y, 
surplusage  shall  never  make  the  plea  vicious,  eicept  where  it  is 
repugnant,  or  contrary  to  matter  precedent.^ 

In  many  cases,  the  law  doth  allow  ^e;iera/  pleading,  for  avoiding 
prolixity  and  tediousness;   and  the  particulars  shall  come  ob  the 
dther  side.*  Thus,  when  a  man  is  bound  to  perform  all  the  covenants 
in  an  indenture,  if  they  are  all  in  the  affirmative,  he  may  plead  per- 
formance generally:  but  if  any  are  in  the  negative,  to  90  mmny 
he  must  plead  specially,  (for  a  negative  cannot  be  performed,)  and 
generally  to  the  rest.     So,,  if  any  are  in  the  disjunctive,  he  rmuI 
shew  which  of  them  he  hath  performed  'J  And  if  any  are  to  be 
done  of  record,  he  must  shew  the  performance  of  those  specially,  and 
cannot  involve  them  in  general  pleading.     In  setting  forth  a  titk, 
general  estates  in  fee  simple  may  be  generally  alleged  ;  but  the  com- 
mencement of  estates  tail,  and  other  particular  estates,  must  regu- 
larly be  shewn,  unless  in  some  cases  where  they  are  alleged  by  way 
of  inducement:'  and  the  life  of  tenant  in  tail,  or  for  life,  ougbt  to 
be  averred.* 

Every  plea  ought  to  have  its  proper  conclusion:^  When  the  gene- 
ral issue  is  pleaded,  or  the  defendant  simply  denies  some  material 
fact  alleged  in  the  declaration,  he  should  conclude  his  plea  by  put- 
ting himself  upon  the  country  ;^  but  where  the  plea  ^idv^oces  new 
matter  in  the  affirmative^  the  defendant  should  conclode  it  with  aa 
averment,  or  verification  and  prayer  of  judgment  si  actio  z  or  in 
other  words,  by  professing  himself  ready  to  verify  the  plea,  and  pray- 
ing judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  action 
agaiust  him.  An  avotory^  however,  wherein  the  defendant  is  an 
actor,  and  which  is  in  the  nature  of  a  count,  need  not  be  averred  i^ 
nor  pleas  which  are  merely  in  the  negativCy  because  a  negative  can- 
not be  proved.  When  a  judgment,  or  other  matter  of  record,  is 
pleaded,  the  plea  should  conclude  with  a  verification  by  the  record: 
And  where  in  debt,  the  matter  of  the  plea  shews  there  never  was  a 
good  cause  of  action,  as  in  debt  on  bond  against  an  heir,  who  pleads 
riensper  discent^  the  defendant,  instead  of  concluding  that  the  plain- 
tiff ought  not  to  have  bis  action,  may  conclude  that  he  (the  defendant) 

**  Co.  Lit.  803.  a.  itnd  304.  a.  Hob.  295.  r  Id.  ibid, 

r  Co.  Lit.  303.  b.  9  Co.  24,  5.  1  Marsh.  «  id.  Und.  Ante,  '^447. 

207.  ^  Id.  ibid,  but  see  1  Saand.  235.  a.  (8.)  as 

•  Hob.  295.  to  the  diflereace  betweeo  ienaot  for  life  mad 

t  Co.  Lit.  303.  b.  tenant  in  tail. 

"  Id.  ibid.  And  for  the  sereral  cases  that  ^  Co.  Lit. 308.  b.  and  see  Chittj  oo 

illustrate  the  above  rales,  see  Com.  Dig-,  ing',  1  V.  p.  635,  lie. 

tit.  Pleader,  (E  )  &c.  Chltty  on  Pleading,  •  2  Saund.  337.  (1). 

1  V.  p.  607,  &c.  521,  &c.  *  Co.  Lit.  30a  «. 

'  Co.  Lit.  80a  b. 
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ought  not  to  be  charged  with  the  debt,  by  virtue  of  the  writing  obli* 
''^gatory.^  In  an  action  of  debt ^  the  defendant,  in  pleading  [^715] 
a  tender,  ought  to  conclude  his  plea,  by  praying  judgment  if  the 
plaintiff  ought  to  have  or  maintain  his  action,  to  recover  any  dama** 
ges  against  him  ;  for  in  this  action,  the  debt  is  the  principal,  and  the 
damages  are  only  accessary :  but  in  assumpsit,  the  damages  are 
the  principal ;  and  therefore,  in  pleading  a  tender,  the  defendant 
ought  to  conclude  his  plea,  with  a  prayer  of  judgment,  if  the  plain- 
tiff ought  to  have  or  maintain  his  action,  to  recover  any  more  or 
greater  damages  than  the  sum  tendered,  or  any  damages  by  reason 
of  the  non  payment  thereof/  In  pleading  matter  of  estoppel,  the 
defendant  in  his  conclusion  ought  to  rely  upon  it.^ 


As  the  defence,  in  actions  upon  contracts,  frequently  consists 
in  setting  off  mutual  debts,  it  may  here  be  proper  to  consider  the 
doctrine  of  set  off:  and  in  what  cases  it  must  be  pleaded,  or  may 
be  given  in  evidence  under  the  general  issue ;  and  in  the  latter  case, 
the  notice  of  set  off. 

At  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  in 
as  much,  or  even  more  than  the  defendant  owed  to  him,  yet  he  had 
no  method  of  striking  a  balance :  the  only  way  of  obtaining  relief 
was  by  going  into  a  court  of  equity .**  To  remedy  this  inconveni- 
ence, it  was  enacted  by  the  statute  2  Geo.  II.  c.  22.  (:^  13.  that 
**  where  there  are  mutual  debts  between  the  plaintiff  and  defendant, 
or  if  either  party  sue  or  he  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other;  and  such  matter  may 
be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as 
the  nature  of  the  case  shall  require,  so  as  at  the  time  of  pleading 
the  general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator 
or  intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall 
be  given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on, 
and  upon  what  account  it  became  due ;  or  otherwise  such  matter 
shall  not  be  allowed  in  evidence  upon  the  general  issue."  This 
clause  was  made  perpetual  by  the  8  Geo.  II.  c.  24.  ^  4. :  and  it 
having  been  doubted,  whether  mutual  debts  of  a  different  nature 
could  be  set  against  each  other,  it  was  by  the  last  mentioned  statute^ 
further  enacted  and  declared,  **  that  by  virtue  of  the  said  clause, 
mutual  debts  may  be  set  against  each  other,  either  by  being  pleaded 
in  bar,  or  given  in  evidence  on  the  general  issue,  in  the  manner 
therein  mentioned,  notwithstanding  that  such  debts  are  deemed 
*in  law  to  be  of  a  different  nature;  unless  in  cases  where  [*716] 
either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty,  con- 
tained in  any  bond  or  specialty;  and  in  all  cases,  where  either  the 
debt  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt 

•  %  8a1k.  6ie.  i  Co.  Lit.  308.  b. 

f  Id.  622,  8.  1  Ld.  lUym.  254.  S.  C,        ^  2  Bar.  820. 4  Bur.  2220. 
WUlet,  13.  >  §  6. 
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intended  to  be  set  against  the  same,  bath  accraed,  or  shall  accnie, 
by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  olBT  sbaB 
be  pleaded  in  bar;  in  which  plea  shall  be  shewn,  how  much  is  troly 
and  justly  due  on  either  side:  and  in  case  the  plaintiff  shall  recover 
in  any  such  action  or  suit,  judgment  shall  be  entered  for  no  more 
than  shall  appear  to  be  truly  and  justly  due  to  him,  after  one  debt 
being  set  against  the  other  as  aforesaid.'''^ 

The  actions  in  which  a  set  off  is  allowable  upon  these  statutes  are 
debty  covenant  J  and  assumpsit  for  the  non-payment  of  money ;  and 
the  demand  intended  to  be  set  off  must  be  liquidated,'  and  soch  as 
might  have  been  made  the  subject  of  one  or  other  of  these  actions. 
A  set  off  therefore  is  never  allowed  in  actions  of  trespass,  or 
upon  the  case:  nor  in  debt  on  bond  conditioned  for  the  per- 
formance of  covenants,"^  &c. ;  nor  in  covenant ,  or  assumpsit  for 
general  damages  H^  And  a  penalty,®  or  uncertain  damages,'  canoot 
be  made  the  subject  of  a  set  off.  But  where  a  bond  is  cooditiooed 
for  the  payment  of  an  annuity ,*i  or  of  liquidated  damages,'  a  set  off 
may  be  allowed :  And  a  judgment  may  be  pleaded  by  way  of  set  off, 
though  a  writ  of  error  be  pending  thereon."  The  statutes  of  set  off 
do  not  extend  to  an  action  of  replevin^  But  to  an  avowry  or  cogni- 
sance for  rent,  the  plaintiff  in  replevin  may  plead  in  bar  the  payment 
of  ground  rent,^  or  of  an  annuity  charged  on  the  premises ;'  or  of 
land  tax,  he.  paid  for  the  same,  after  the  rent  distrained  for  bad  be- 
come due,  or  whilst  it  was  accruing;  though  any  previous  paymeoC 
of  land  tax,  he.  cannot  be  pleaded  in  bar  of  an  avowry  or  cognizance 
for  rent  subsequently  due.^^  A  debt  barred  by  the  statute  of  limi- 
[^717]  tations  cannot  be  set  off;  and  if  it  be  pleaded  in  bar  to  the 
action,  the  plaintiff  may  reply  the  statute  of  limitations  f  or  ifgiveo 
in  evidence  on  a  notice  of  set  off,  it  may  be  objected  to  at  the  trial.* 

In  order  to  set  off  a  debt,  it  is  necessary  that  it  should  have 
existed  at  the  time  of  the  commencement  of  the  action*,  it  having 
been  determined,  that  a  plea  of  set  off,  stating  that  the  plaintiff  was 
indebted  to  the  defendant  at  the  time  of  plea  pleaded,  is  bad.^  And 
the  debts  sued  for,  and  intended  to  be  set  off,  must  be  mutualy  and 
due  in  the  same  right :  therefore,  a  joint  debt  cannot  be  set  off 


k  The  day  after  the  last  act  passed,  Lord  *  Reynoldt  ▼.  BeerHngf  M.  25  Geo.  III. 

HardteiekCf  Ch.  J.  delivered  the  opinion  of  K.  B.  3  Dumf.  k.  East,  188.  m  noiss:  bat 

the  court  of  King's  Bench,  that  a  debt  by  see  2  H.  Blac.  372. 

simple  contract  might,  by  the  former  art,  *  Barnes,  460.  Bui.  JVt.  Pri.  181.  S.C. 

have  been  set  off  against  a  specialty  debt.  Oraham  v.  Fratne,  H.  24  Geo.  U.  LagoaA 

Brown  ^  Holyoak,  8  Geo.  IT.  Bui.  M.  Pri,  v.  Tuffnell,  H.  27  Geo.  III.  K.  B.  2  ChH. 

179.  Willes,  262, 3.  2  Blac.  Rep.  871.  Rep.  631.  and  see  4  Dumf.  &  East,  512. 

1  Peake's  Cas.  At.  Pri.  41.  (a).  S.  C.  cited. 

■  Bui.  M,  PH.  179.  WUIes,  261.  •»  4  Durnf.  &  East,  511. 

B  1  Esp.Rep  378. 3  Campb.  329. 6  Maule  >  6  Taunt.  .624.  2  Marsh.  220.  S.  C 

h  Sel.  439.  2  Chit.  Rep.  161.  6  Barn.  &  7  1  Barn,  k  Aid.  123.  3  Moore,  278.  1 

Aid.  93.  but  see  1  East,  376.  Brod.  k  Bing.  37.  S.  C.  3  Bam.  k  Aid. 

o  2  Bur.  1024.  616.  and  see  4  Moore,  431.  2  Brod.  k  Bing 

f  I  Blac.  Rep.  394.  2  Blac.  Rep.  910.  69.  3.  0.  2  Chit.  Rep.  531.  (a). 

Cowp.  66.  6  Dumf.  k  East,  488.  4  Esp.  >  2  Str.  1271. 

Rep.  207. 1  Taunt.  137.  •  Bui.  M.  Pn.  180. 

4  2  Bur.  820.  ^  3  Durnf.  ^  East,  186.  and  see  I 

r  2  Durnf.  k  East,  32.  93» 
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mgainst  a  separate  demand,  nor  a  separate  debt  against  a  joint  one,® 
unless  it  be  so  agreed  by  the  parties  ;^  bnt  a  debt  due  to  a-defendant 
as  surviving  partner,  may  be  set  off  against  a  demand  on  bin)  in  his 
own  right,*  and  vice  versa/  A  policy  broker,  who  makes  an  in- 
surance in  his  own  name  for  the  benefit  of  his  principal,  and  has  a 
del  credere  commission,  may  it  seems  set  off  the  amount  of  losses 
and  returns  of  premium,  in  an  action  brought  against  him  by  an 
underwriter  for  premiums.  But  where  the  insurnoce  is  made  by 
tbe  broker  in  the  name  of  his  principal,^  or  he  has  not  a  commis- 
sion del  credere^  the  losses  and  returns  of  premium,  not  being  a 
mutual  debt,  cannot  be  made  the  ^bject  of  a  set  off.  So,  if  an 
action  be  brought  against  a  policy  broker,  by  the  assignees  or  execu- 
tors of  an  underwriter,  for  premiums,  where  the  insurance  was  made 
by  the  broker  in  his  own  name  on  a  del  credere  commission,  the  de- 
fendant may  set  off  tbe  amount  of  losses  happening  and  adjusted, 
or  returns  of  premium  becoming  due,  before  the  bankruptcy,  or  in 
the  life-time  of  the  testator.'  But  a  loss  happening  before  the 
bankruptcy,  cannot  be  set  off,  in  an  action  brought  by  the  assignees 
of  an  underwriter  against  a  broker,  for  premiums  due  to  the  bank- 
rupt, where  the  insurance  was  made  in  the  name  of  the  assured,  and 
the  broker  was  not  intrusted  with  the  -policy,  though  he  had  a  del 
tredere  commission,  and  bad  paid  the  loss  to  the  assured  before  the 
bankruptcy  ;^  nor  where  the  insurance  was  made  by  Ai^  broker  as 
cgent^  *  without  a  deZcre^/ere  commission,  and  there  had  be^n  [^718] 
no  adjustment,  though  the  loss  took  place  before  the  bankt|mtcy, 
and  though  the  policy  had  always  remained  in  the  hands  oi  ^le 
broker,  and  he  had  actually  paid  the  amount  of  the  loss  to  mijt 
principal.'  And  a  broker  who  is  indebted  to  the  assignees  of  sr^ 
bankrupt,  for  premiums  due  to  them  upon  policies  subscribed  by 
the  bankrupt  before  his  bankruptcy,  is  not  entitled  to  set  off  returns 
of  premium  due  upon  the  arrival  of  ships  after  the  bankruptcy.'^ 
So,  in  an  action  by  the  executors  of  an  underwriter  against  a  bro- 
ker, for  premiums  due  on  policies  subscribed  by  the  testator,  the 
defendant  cannot  set  off  returns  of  premium  which  became  due 
after  the  testator's  death  :°  and  it  makes  no  difference  in  this  respect, 
that  the  policies  were  effected  under  a  del  credere  commission.**  A 
broker  having  adjusted  a  loss  with  an  underwriter,  and  struck  his 
name  out  of  tbe  policy  and  adjustment,  after  which  he  became 
bankrupt,  within  the  usual  time  of  credit,  it  was  bolden  that  the 
underwriter  could  not  set  off,  against  the  assured,  tbe  balance  due 

«  5  Maale  4^  Sel.  439.  but  see  Peake's        '  1  Durnf.  k  East,  115.  286.  2  Camnb. 

Cas.  At.  Pri.  197.  2  Esp.  Rep.  469. 594.  686.  and  see  12  Ea«t,  607.  4  Taunt.  584.^6 

•1  2  Taunt.  170.  Taunt.  448.  2  Marsh.  138.  S.  C.  n 

•  5  Dnrnf.  k.  East,  493.  1  Esp.  Rep.  47.  ^  7  Taunt.  478.  1  Moore,  178.  3.  C. 

'  6  Durnf.  k  East,  682.  and  see  2  Durnf.        *  4  Cauipb.  396.  6  Taunt.  619.  2  Marsh. 

^  East,  476.  215.  S.  C. 

f  1  Maule  k  Sel.  494.  2  Maule  k  SeK        "  4  Taunt.  634. 
112.  and  see  4  Taunt  242. 4  Maule  ^  Sel.        »  6  Taunt.  448.  2  Marsh.  138.  Holt  M*. 

566.  7  Taunt  478.  Pri.  88.  S.  C. 

^  WUaon  k  otben,  assignees,  ▼.  CrttgA-       «  6  Taunt  461.  2  Marsh.  141.  S.  C.  Holi 

ton  k  others,  M.  83  Geo.  10.  K.  B.  Marsh.  At.  Pri.  89.  n. 
Insar.  1  Ed.  p.  204. 16  East,  882. 
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to  him  from  the  broker,  at  the  time  of  adjusting  the  loss  on  tke 
policy.P  Where  the  defendant  purchased  as  broker  for  B,  the 
goods  of  Ay  for  whom  he  sold  them  under  a  del  eredere  commissian, 
and  did  not  disclose  at  the  time  the  narhe  of  «4)  but  disclosed  it  soon 
after,  and  paid  A  the  price  of  the  goods,  without  any  directioof 
from  B,  the  court  held,  that  in  an  action  by  the  assignees  of  B,  to 
recover  the  balance  due  upon  a  resale  of  the  goods,  made  by  the 
defendant  on  aecount  of  jB,  the  defendant  was  not  entitled  to  set  aS 
the  money  paid  to  A,  either  under  the  statute  2  Geo.  11.  c  22.  (^  13. 
or  5  Geo.  II.  c.  30.  ^  28.«i 

In  an  action  of  debt  against  a  man  on  his  own  bond,  he  is  not 
allowed  to  set  off  a  debt  due  to  liiro  in  right  of  his  wife:*^  And  a 
debt  owing  by  the  wife  dum  sola,  cannot  be  set  off  in  an  actioa 
brought  by  the  husband  alone,  unless  he  has  promised  to  pay  tbe 
debt  after  marriage,  and  thereby  made  it  his  own.*     Neither,  for  the 
same  reason,  can  a  defendant,  sued  as  executor  or  admioistrator, 
set  off  a  debt  due  to  himself  personally;  nor,  if  sued  for  his  owfe 
debt,  can  he  set  off  what  is  due  to  bini  as  executor  or  admintstTator : 
And  where  an  executor  sues  for  a  cause  of  action  arising  after  the 
testator's  death,  the  defendant  cannot  set  off  a  debt  due  to  him  from 
the  testator.^    Ther'defendant  cannot  plead  by  way  of  set  off,  a  bond 
debt  of  the  plaintiff,  assigned  to  the  defendant  by  another,  to  wboffl  • 
and  for  wbo^e  use  it  was  originally  given.°    But  where  an  action  is 
brougiit  by  or  against  a  trustee,  a  set  off  may  be  made,  of  money 
[*719^  due  *to  or  from  the  cestuy  que  trust.*    And  where  goods 
belfonging  partly  to  A  and  partly  to  B,  were  pot  up  to  auction  at 
|4'«  house,  having  been  entered  at  the  excise  in  A^s  name,  and  tbe 
'  ""  batalogde  stated  them  tb  be  all  the  property  6f  A,  and  C,  being  a 
creditor  of  A,  purchased  several  bf  the  articles,  witboiit  heiag  ia^ 
formed  that  part  of  them  were  the  property  of  jB;  it  was  bolden^ 
that  uilder  these  circumstances,  the  purchaser  was  entuled  to  setoff, 
in  an  action  brought  by  the  auctioneer,  the  debt  due  to  him  from 
A  J    It  was  formerly  holden,  that  a  set  off  could  not  be  allow^,  as 
against  the  assignees  of  a  bankrupt ;'  but  it  has  since  been  deter- 
mined, that  in  an  action  at  their  suit,  the  defendant  may  set  off  a 
debt  due  to  him  at  the  time  of  the  bankruptcy  :*  And  where  an 
insured,  being  indebt(»d  to  the  underwriter  on  t,  balance  of  accouiiti^ 
becomes  bankrupt,  if  a  loss  afterwards  happen,  the  underwriter,  in 
an  action  by  the  assignees,  may  deduct  the  balance  due  to  bka, 
from  the  amount  of  his  subscription.^    So,  a  sale  of  the  property  of 
a  bankrupt  after  an  act  of  bankruptcy,  but  more  than  two  months 
j)!iefore  the  commission  issued,  is  since  the  46  Geo.  III.  c.  135.  ^  1. 
a  sale  by  the  bankrupt,  and  not  by  the  assignee;  and  a  creditor  of 

P  3  Stark.  JVt.  PH.  16.  400.  2  Esp.  Rep.  557.  7  Doraf.  h  E^tt, 
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Ren^.  268.  S.  C.  fcnd  see  Wiltes,  106.  (1.)  *  Cowp.  133.  and  see  the  statote  6  Qco. 

264.  (a.)  Bui.  JVi.  PH.  180.  D.  c.  80.  §  28.  Bolt  Alt.  Pn,  408. 

•>  16  East,  36.  ^  2  Manh.  A61.  5  Maale  k  Sel.  406.  ^ 

>  1  Darnf.  ^  East,  622.  and  tee  Willaf,  Price,  827.  9.  C.  4  Taunt.  775.  enUm. 
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the  bankrupt,  having  become  a  purchaser,  was  holden,  in  an  actioq 
brought  by  the  assignee  for  the  value  of  the  goods,  to  be  entitled  to 
set  off  against  snob  claim,  the  debt  due  to  him  from  the  bankrupt  $ 
this  constituting  a  mutual  credit  between  the  bankrupt  and  such 
creditor,  within  the  meaning  of  the  above  statute.®  But  a  note 
indorsed  to  the  defendant,  after  the  bankruptcy,  cannot  be  set  off  ;^ 
nor  cash  notes  issued  by  the  bankrupt  before  his  bankruptcy,  and 
payable  to  bearer,  unless  the  defendant  shew  further,  that  such  notes 
came  to  his  hands  before  the  bankruptcy.®  To  enable  the  holder 
of  a  bankrupt's  acceptances  to  avail  himself  of  them,  in  an  action 
bv  the  assignees  against  himself  on  his  own  acceptance,  he  must 
clearly  prove,  either  that  the  obligation  to  pay  the  bankrupt's 
acceptances  subsisted  before  the  bankruptcy,  to  ^ring  the  case 
within  the  ordinary  law  of  set  off,  or  that  there  was  some  connection 
in  the  origip  of  the  transaction,  to  bring  it  within  the  ca^es  of  mutual 
credit.^ 

When  either  of  the  debts  aeerues  by  reason  of  a  penalty^  the 
debt  intended  to  be  set  off  must  be  pleaded  in  bar ;  and  the  defend- 
ant in  ^his  plea,  must  aver  what  is  really  due  :<^  which  aver-  [*720} 
ment  has  been  holdeo  to  be  traversable,^  though  laid  under  a  vide-> 
licet}  But  in  all  other  cases,  the  defendant  may  either  plead  or 
give  notice  of  set  off,  at  his  election.'^  And  where,  to  debt  on  bond, 
the  defendant  pleaded  a  set  off,  and  thai  1100/.  were  due  and  no 
nore,  and  the  plaintiff  replied  generally  that  a  larger  sum  was  due, 
to  wit,  the  sum  of  1750/.  it  was  ruled,  that  the  plaintiff  was  bound 
ta  prove  that  more  than  1100/.  was  due.*  If,  at  the  time  of  the 
action  brought,  a  larger  sum  was  due  from  the  plaintiff  to  the. 
defendant,  than  from  him  to  the  plaintiff,  the  action  being  barred^ 
it  seems  more  proper  to  plead  the  set  off;  and  it  is  usually  pleaded 
in  country  causes,  to  save  the  trouble  and  expense  of  proving  the 
service  of  a  notice.  But  where  the  sura  intended  to  be  set  off  is 
less  than  that  for  which  the  action  is  brought,  a  notice  of  set  off 
should  be  given  :**  And  it  may  be  given  in  esety  case  where  the 
general  issue  is  pleaded,  whether  as  a  single  plea  or  otherwise.'' 
The  plea  ofnon  est/actum^  in  covenant  for  non-payment  of  rent« 
is  not  considered  as  a  general  issue,  under  which  the  defendant  cap 
give  a  notice  of  set  off:  for  in  covenant  there  is  properly  speaking 
no  general  issue;®  aqd  if  a  verdict  were  found  thereon  for  the  plain- 
tiff, there  would  be  no  means,  in  entering  up  the  judgment,  of  set- 
ting off  the  debt  due  to  the  defendant.? 

The  notice  of  set  off  should  regularly  be  given  witl^  or  at  this 
time  of  pleading  the  general  issue  :9  Though  if  it  be  not  then  given, 

•  §  8.  1  Bara.  ^  Aid.  471.  and  tee  2  Chit. .      i  Holt  At.  Pri.  203. 

Rep.  387.  »  Bui.  M,  Pri.  179.  but  see  Lawet  on 

i  2  Sfr.  1234.  Pleading,  p.  688. 

•  6  Durnf.  ii  East,  57.  "  S  Etp.  Rep.  60. 
f  4  Tannt.  888.  and  tee  6  Taunt.  617.  2  «  jSnte,  700. 

Marth.  209.  S.  C.  Pi  Stark.  J{i.  Pri.  811.  5  Maole  ^  Sel. 

«  Stat.  3  Geo.  H.  c.  24.  §  6.  164.  2  Chit.  Rep.  888  S.  C.  but  tee  Bui. 

^  8  Durnf.  k  East,  65.  At.  Pri.  181 .  1  Sel.  .Vt.  Pri.  478.  $mb.  con- 

•  6  Durnf.  ^  Eatt,  460.  tra. 

k  2  Bur.  1231.  Bui.  M.  Pri.  179.  <i  Append.  Chap.  XXVIII.  $  6. 
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the  court,  on  motion,  will  give  the  defendant  leave  to  witbdrawtiK 
general  issue,  and  plead  it  again  with  a  notice  of  set  off:*'  and  sock 
notice  may  be  given  with  the  general  issue,  after  tbe  defendant  has 
been  ruled  to  abide  by  his  piea.'f  In  point  of  form,  a  notice  of  see 
off  should  be  almost  as  certain  as  a  declaration :  therefore,  where 
the  notice  of  set  off  was  in  these  words,  ''  Take  notice  Ihat  yoa  are 
indebted  to  me,  for  the  use  and  occupation  of  an  house,  for  a  long 
time  held  and  enjoyed,  and  now  lately  elapsed :"  it  was  deemed 
insufficient:^  and  it  afterwards  appearing,  that  the  debt  intended  to 
have  been  «et  off  was  rent  reserved  on  a  lease  by  indentore,  whicb 
was  not  mentioned  in  the  notice,  the  chief  justice  said  it  was  bad  on 
[*721]  that  account  also;  *for  if  this  had  been  shewn,  the  plaintiff 
might  probably  have  proved  an  eviction^  or  some  other  matter  to 
avoid  the  demand.^  The  notice  of  set  off  is  i>sually  written  ooder 
the  plea,  and  delivered  therewith  to  the  plaintiff's  attorney;  and  a 
copy  of  the  notice  should  be  kept  by  the  defendant's  attoniej,  it 
being  necessary  to  prove  the  delivery  of  it  at  the  trial  of  the  cause.' 

When  the  defendant  has  a  set  off  against  the  plaintiff,  of  which  be 
gives  notice,  but  does  not  appear  at  the  trial  to  oBer  evidence  m 
support  of  it,  the  plaintiff  may  either  take  a  verdict  for  the  whole 
sum  he  proves  to  be  due  to  him,  subject  to  be  reduced  to  the  saa 
really  due  on  a  balance  of  accounts,  if  the  defendant  will  afterwards 
enter  into  a  rule  not  to  sue  for  the  debt  intended  to  be  set  off;  or, 
it  is  said,  he  may  take  a  verdict  for  the  smaller  sum,  with  a  special 
indorsement  on  the  postea^  as  a  foundation  for  the  court  to  order  a 
stay  of  proceedings,  if  another,  action  should  be  brought  for  tbe 
amount  of  the  set  off.^ 

Besides  the  notice  of  set  off,  it  is  sometimes  necessary,  in  actions 
brought  by  or  against  the  assignees  of  a  bankrupt,  for  the  otiwr 
party  to  give  a  notice  in  writing,  of  his  intention  to  dispute  tbe 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy ;  it  being 
enacted  by  the  statute  49  Geo.  III.  c.  121.  (^  10.  that  *'  id  an;  aclVoa 
brought  by  or  against  any  assignee  of  a  bankrupt,  the  comroissioo 
of  bankruptcy,  and  the  proceedings  of  the  commissioners  under  the 
same,  shall  be  evidence  to  be  received  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  bankruptcy  of  such  bankrupt,  unless 
the  other  party  in  such  action  shall,  if  defendant,  at  or  o^ore  tk 
time  of  his  pleading  to  such  action,  and  if  plaintiff,  before  issm 
joined  in  such  action,  give  notice  to  such  assignee,  that  be  intends 
to  dispute ^uch  matters,  or  any  of  them:'  and  where  snch  uocice 
shall  have  been  given,  if  such  assignee  shall  at  the  trial  prove  the 

r  2  Str.  1267.  -  the  notiet  of  0et  off,  Lawet  on  ne«dips» 

•  1  Durnf.  fr  East,  693, 4.  in  noHt.  Chap.  XVI.  p.  636,  4^  ajid  as  to  Um^Im 

'  Bui.  M.  Pri.  179.    Bat  note,  this  was  of  set  off,  and  tbe  replications  Uierelo,  id. 

before  the  stat.   11  Geo.  il.  c.  19.  which  Chap.  XX.  p.  769,  lie. 

gives  the  action  for  use  and  occupation.  7  1  Campb.  262.  and  tee  1  Chit.  Rep.  178L 

»  And  see  2  Esp.  Rep.  660.  669.  *  For  the  form  of  the  notice  on  this  ita- 

'  1  Cromp.  160.  And  see  further,  at  to  tute,  see  Append.  Chap.  XXVIIl.  §  7. 

t  A  notice  of  set  off  can  only  be  given  with  the  plea  of  the  general  issne.  If  tf^rebe 
any  other  plea  besides  the  general  issue,  tbe  set-off  must  be  pleaded.  S  Carrmg.  4^ 
PaynCf  JV.  P.  Rep.  310. 
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matter  so  disputed,  or  the  other  party  shall  at  the  trial  admit  the 
same,  the  judge,  before  whom  the  cause  shall  be  tried,  shallj  if  be 
shall  see  fit,  grant  a  certificate  that  such  proof  or  admission  was 
made  upon  such  trial,  and  such  assignee  shall  bie  entitled  to  the 
costs  to  be  taied  by  the  proper  officer,  occasioned  by  such  notice  f 
and  such  costs  shall,  in  case  the  assignee  shall  obtain  a  verdict,  be 
added  to  his  costs,  and,  if  the  other  party  shall  obtain  a  verdict,  shall 
*be  set  off  or  deducted  from  the  costs  which  such  other  party  [*722] 
would  otherwise  be  entitled  to  receive  from  such  assignee."^  In  a 
case  arising  upon  this  act  of  parliament,  where  the  general  issue  bad 
been  pleaded  before  the  passing  of  the  act,  itWas  deemed  unneces- 
sary for  the  plaintiff  to  prove  the  petitioning  creditor's  debt,  trading, 
or  act  of  bankruptcy;  but  a  judge,  under  these  circumstances,  would 
have  given  the  defendant  leave  to  withdraw  his  plea,  and  plead  U 
de  navo^  with  the  notice  required  by  the  act.*  So,  in  a  case  whicb 
occurred  after  the  passing  of  the  act,  where  a  defendant,  in  an  action 
by  the  assignees  of  a  bankrupt,  pleaded  the  general  issue,  withoat 
giving  notice  of  his  intention  to  dispute  the  bankruptcy,  but  before 
the  time  for  pleading  had  expired,  delivered  the  general  issue  again, 
with  notice  of  his  intention,  such  notice  was  deemed  insufficient:^ 
The  defendant  in  such  case  ought  to  have  moved  for  leave  to  with- 
draw his  plea,  ^c.**  And  a  notice  by  the  plaintiff,  of  his  intentioo 
to  dispute  the  act  of  bankruptcy,  served  at  the  same  time  the  issue 
is  delivered,  with  notice  of  trial  on  the  back  of  it,  is  not  sufficient: 
It  must  be  given  before  issue  joined.®  The  notice  may  be  served  on 
the  assignee,  by  delivery  to  his  attorney  :^  but  service  of  the  notice, 
by  leaving  it  with  a  maid  servant  at  the  dwelling  house  of  the 
assignee,  is  not  sufficient.^  And  the  notice  given  by  a  defendant 
under  the  above  act,  is  not  to  be  considered  as  part  of  his  regular 
evidence  in  the  cause ;  but  may  be  proved  at  the  beginning  of  the 
trial,  and  immediately  puts  the  plaintiff  upon  strict  proof  of  the 
trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy.^  When 
the  assignees  of  a  bankrupt  ^re  nonsuited^  they  are  not  entitled,  under 
the  above  act,  to  the  costs  of  proving,  after  notice,  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy.^ 

In  an  action  of  trespass,  brought  by  a  bankrupt  against  his 
assignees,  to  try  the  validity  of  the  commission,^  or  in  (rover  by  a 
third  person  against  the  assignees,^  although  they  are  not  named 
as  assignees  upon  the  record,  if  the  plaintiff  do  not  give  any  notice 
under  the  above  act,  the  commission  aud  proceedings  under  it  are 
prima  facie  evidence  for  the  defendant,  to  prove  the  trading,  peti- 
tioning creditor's  debt,  and  act  of  bankruptcy;  though  the  plaintiff 
may  notwithstanding  call  witnesses  to  contradict  the  depositions 
respecting  them.'  So  in  an  action  against  the  assignees  of  a  bank- 
rupt ^and  their  servants,  the  proceedings  may  be  read  in  [*723] 
evidence,  where  no  notice  has  been  given  under  the  statute,  of  the 

*  2  Camb.  184.  and  see  id.  326.  Wightw.  •  2  Campb.  824. 

80.  6  Moore,  489.  '  3  Moore,  601. 1  Brod.  k.  Biof .  275.  S.  C. 

b  1  Stark,  m.  Pri.  328.  v  3  Campb.  251. 4  Campb.  207. 

«  4  Campb.  207.  ^  1  Gow,  24. 

^  8  Taunt.  626.  *  3  Campb.  424. 
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plftintiff's  intentioD  to  dispute  the  bankraptcy,  ahbough  tbere  vp 
other  defendants  on  the  record,  besides  the  assignees  :^  And  where 
the  defendant,  in  an  action  at  the  suit  of  the  assignee  of  a  bankruply 
for  the  balance  of  an  account,  bad  attended  a  meeting  of  the  cooi- 
missioners,  and  exhibited  the  account  between  him  and  ibe  baokropt, 
and  afterwards  made  a  part  payment  to  the  plaintiff  on  ibat  accoaot ; 
the  conrt  held,  that  this  was  prima  facU  evidence,  as  against  the 
defendant,  that  the  plaintiff  was  assignee,  and  that   it   was  not 
necessary  to  produce  the  proceedings  under  the  commission,  the 
defendant  not  having  given  notice  of  his  intention  to  dispute  the 
baDkrnptcy>    But  where  the  assignees  are  no  parties  to  the  record, 
and  their  title  only  incidentally  comes  in  question  in  the  course  of 
the  defence,  it  must  be  proved  in  the  same  manner  as  before  the 
statute;  although  no  notice  of  contesting  the  bankruptcy  has  been 
given  by  the  opposite  party  ^  And  the  defendant,  though  be  has  net 
given  notice  that  he  intends  to  dispute  the  proceedings  uader  the 
commission,  may  nevertheless  give  evidence  to  disprove  the  act  of 
bankruptcy."^   If  no  notice  be  given,  that  the  validity  of  the  con- 
mission  is  meant  to  be  disputed,  the  petitioning  creditor's  debt  U 
held  to  be  sufficiently  proved,  by  th^  deposition  of  the  petitioning 
creditor  himself  before  the  commissioners  :^  But  then  it  ought  t^ 
appear  from  the  deposition,  that  the  petitioning  creditor's  debt  was 
doe  at  the  time  of  the  act  of  bankruptcy,^  And  a  deposition  stadog 
that  the  bankrupt  absented  himself,  and  admitted  that  he  did  so  for 
the  purpose  of  avoiding  his  creditors,  bnt  not  specifying  the  tioae  of 
such  admission,  is  not  prima  facie  evidence  to  prove  the  act  of  baok* 
ruptcy.P    In  an  action  by  a  bankrupt  against  his  assignees,  to  try 
the  validity  of  the  commission,  where  notice  is  given  only  to  dis^ 
pute  the  act  of  bankruptcy,  and  the  defendants  read  the  two  4epo^ 
sitions  on  the  file  of  the  proceedings,  which  prove  the  trado^aad 
petitioning  creditor's  debt,  the  residue  of  the  proceedings  are  noita 
be  considered  in  evidence,  and  the  plaintiff's  counsel  has  no  ngbi 
to  inspect  them.i 


The  general  bsne  is  engrossed  on  four-penny  stamped  patper/ 
and  delivered,  in  the  King's  Beach,  to  the  plaintiff's  attorney,  or  en- 
p724]  tered  into  the  general  issue  book,  kept  by  the  clerk  of  the 
judgments ;'  and  need  not  be  signed  by  counsel.  There  are  aiso 
certain  common  pleas  in  that  court,  which  need  not  be  so  signed  i 
such  as  plene  adminisiramU  bankruptcy  in  the  defendant,'  a  special 
non  est  factum^  solvii  ad  diem^^  comperuit  ad  diem  to  a  bail  bond,'  or 
nul  tiel  record  to  an  action  on  a  judgment  or  recognizance;  io 

i  2  Stark.  JVi.  Prt.  182.  '  65  Geo.  UI.  c.  184.  Sdud.  Ptrt  If.  § 

k  IBarn.  &.  Ald.677.  III. 

1  4  Taunt.  741.  •  R.  T.  5  &  6  Geo.  II.  (^;.  K.  a  1  Chk. 

"  2  Maule  &  Sel.  5&6.  Holt  A7.  Fn.  190.    Rep.  716. 

•  2  Campb.  498.  t  6  Durnf.  k.  East,  406.  I  Chit.fi«p.  ISft. 

«  1  Stark,  m.  PH.  456.  «  6  Duriif.  &  Eatt,  6SJ. 

P  /d.  353.  •  «  2  Barn.  &  Aid.  398.  1  CbiL  Bap.  IlL 

,4  Campb.  191.  S.  C. 
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ebvenant,  when  the  plea  concludes  to  the  country ;  and  in  irespatij 
9on  OiMauU  demeine^  liberum  tenementum^  or  not  guilty  to  a  new  as- 
sig^nment.    These  pleas  must  be  delivered  to  the  plaintiff's  attorney ; 
and  not  entered  in  the  general  issue  book,  or  filed  in  the  office  of  the 
clerk  of  the  papers  t  and  if  they  be  so  entered  or  filed,  the  plaintiff 
16  not  bound  to  notice  them,  but  may  sign  judgment  as  for  want  of 
a  plea.^    So,  a  general  demurrer  to  part  of  a  declaration,  and  the 
general  issue  to  the  rest,  must  be  delivered  to  the  plaintiff's  attorney, 
and  not  filed  with  the  clerk  of  the  papers.*    All  pleas  and  demur- 
rers upon  writs  of  error,  scire  facias^  and  audita  querela^  ought  also 
Co  be  delivered  in  the  King's  Bench:*  and,  by  a  late  rule  of  that 
court^^  pleas  cannot  be  delivered  after  ten  o'clock  at  night.     But, 
«xcept  10  .the  foregoing  cases,  all  special  pleas  must  be  signed  by 
coaosel  ;*  ^nd  filedy  on  four*peony  stamped  paper,*^  in  the  office  of 
the  clerk  of  the  papers,*^  who  makes  copies  of  them,  if  required,  on 
paper  so  stamped,  for  the  plaintiff's  attorney:  And  all  double  pleas 
most  be  filed,  and  not  merely  delivered  to  the  plaintiff^s  attorney  ; 
though  two  pleas  be  pleaded,  which  separately  need  only  have  been 
tlelivered.'    But  where  an  avowry  was  not  filed,  but  delivered  to 
the  plaintifi^s  attorney,  and  on  demand  of  plea  in  bar,  and  to  know 
if  defendant's  attorney  might  sign  judgment  of  non  pros^  or  whether 
plaintiff  would  save  that  expense,  by  paying  the  rent  and  costs  then 
incurred,  p1aintifi*'s  attorney  told  him,  he  might  sign  judgment  if  he 
pleased,  which  he  accordingly  did ;  the  court,  under  these  circum- 
stances, discharged  the  rule  for  setting  aside  the  judgment,  with 
costs.' 

Id  the  Common  Pleas,  all  pleas,  whether  general  or  special,  are 
-either  delivered  to  the  plaintiff's  attorney,  or  filed  with  the  prothono- 
taries,  on  four-penny  stamped  paper :  The  general  issue,  when  de- 
livered to  the  plaincifi^s  attorney,  must  be  drawn  up  at  length,  in  the 
*8ame  manner  as  when  it  is  filed  in  the  office  :^  And,  except  [*725] 
where  the  defeatlant  appears  in  person,  all  pleas  must  be  pleaded  in 
the  name  of  an  attorney  of  this  court.'  The  following  pleas  did  not 
formerly  require  a  Serjeant's  hand,  viz.  oomperuit  nd  diem,  sen  assault 
demesne,  plene  administravit,  riens  per  discent,  ne  unques  executory  or 
adminiBtriXtor,  nul  tiel  record,  per  minas,  per  duress,  infra  atatem  and 
solvit  ad  diem.^  Bill  it  is  now  usaal  to  sign  all  these  pleas,  except 
eamperwt  ad  eKem,  nul  tiel  record,^  and  soivit  ad  diem^  which  are 
considered  as  general  issues ;  and  h  has  been  determined,  that  a 

7  6  Durof.  fy  East,  661.  2  Barn,  fy  Aid.  '  2  East,  226. 

892.  1  Chit.  Rep.  211.  S.  C.  Id.  226.  S.  P.  r  Kingtbury  ▼.  Vanbtrghf  £.22 Geo.  HI. 

2  Chit.  Rep.  296.  K.  B. 

»  3  Dowl.  L  Ryl.  248.  »>  Cas.  Pr.  C.  P.  126.  Pr.  Reg.  306.  S.  C. 

•  R.  T.  12  W.  in.  (a).  K.  B.  Barnes,  239.  S.  P. 

^  R.  M.  41  Geo.  111.  K.  B.  1  East,  132.  ^  Barnes,  269.  Pr.  Reg.  307.  S.  C.  .fnfe, 

«  R.  E.  18  Car.  II.  K.  B.  2  Chit. Rep.  319.  613.  but  see  3  Bos.  k  Pul.  111.  JhUe,  93. 

And  for  the  origin  and  reason  of  (he  signa-  (a). 

ture  of  pleas  by  counsel,  see  2  Wils.  74.  2  ^  Cas.  Pr.  C.  P.  41.  Pr.  Reg.  282, 3.  S.  C. 

Barn.  ^  Aid.  392.  1  Chit.  Rep.  21 1.  S.  C.  Barnes,  366. 

•  66  Geo.  m.  c.  184.  Sehtd,  Part.  II.  §  i  2  Blac.  Rep.  816.  but  see  2  Wils.  74. 
'  in.  eonira, 

•  R.  T.  2  Jae.  I.  R.  T.  16  Car.  tl.  R  M.        "6  Dumf.  l-Eut,  663.  and  see  Inm.  C. 
2W.&M.K.  B.  P.6Ed.239. 
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plea  of  non  cttiumpsii  infra  sex  annos^^  or  plea  of  bankrapicy  in  the 
defendant,®  must  in  this  court  be  signed  by  a  serjeant ;  although  the 
latter  plea  need  not,  we  have  seen,^  be  signed  by  counsel  in  the 
King's  Bench.  So,  all  double  pleas  are  required  to  be  signed  by  t 
Serjeant  :'^  and  if  a  plea,  which  ought  to  be  signed,  be  delivered  or 
filed  without  a  Serjeant's  hand,  the  plaintiff  may  sign  Judgment,  as 
if  no  plea  had  been  pleaded  t*^  And  although  a  defendant  conduct 
bis-cause  in  person,  yet  if  he  file  a  special  plea,  it  is  a  nallity,  unless 
it  be  signed  by  a  serjeant  or  coun$el.' 

In  the  King^s  Bench,  the  defendant  cannot  commonly  waive  the 
general  issue,  or  a  general  demurrer,  and  instead  thereof  give  a  spe- 
cial plea  or  demurrer  :*  but  it  is  said,  that  if  the  general  issue  be  noc 
entered,  the  defendant  may  waive  it,  and  plead  specially,  without 
leave  of  the  court,  in  four  days;^  or,  as  it  should  seem,  before  the 
adjournment  day  of  the  term,^  or  within  the  first  five  days  of  the 
ensuing  term  ;^  and  even  afterwards,  where  it  is  not  to  the  prejudice 
or  delay  of  the  plaintiff,  the  defendant,  by  leave  of  the  court,  may 
withdraw  the  general  issue,  in  order  to  plead  specially,*  or  to  plead 
it  again,  with  a  notice  of  set  off,^  or  of  the  delendaat'»4ntenUon  to 
dispute  the  petitioning  creditor's  debt,  &;c.'*  or  upon  bringing  money 
[*726]  into  court.^     *But,  on  a  motion  to  strike  out  the  plea  of  the 
general  issue,  and  file  a  plea  that  the  plaintiff  was  convicted  of 
felony,  the  defendant  must  produce  a  certified  copy  of  the  record  of 
conviction,  and  prove  the  identity  of  the  party  convicted.'    In  the 
Common  Pleas,  the  defendant  has  been  allowed,   under  circum- 
stances, to  withdraw  a  general  demurrer,  and  plead  the  general  issue  f 
or,  where  no  delay  or  inconvenience  would  arise,  to  withdraw  the 
general  issue  and  plead  specially,^  or  plead  it  again  witli  a  notice 
of  set  off,  or  upon  bringing  money  into  court,i^   or  to  add  a  special 
plea  to  those  already  pleaded.**    But,  in  general,  the  court  will  noH 
permit  a  dumurrer  to  be  withdrawn,  after  a  trial  has  been  \ost^ 
nor  unless  a  full  and  reasonable  cause  be  shewn  for  so  doiug.'^ 
And  they  would  not  formerly  have  given  the  defendant  leave  to 
withdraw  the  general  issue,  in  order  to  plead  it  again,  with  a  plea 
of  the  statute  of  limitations.^ 

In  the  King's  Bench,  if  a  special  plea  or  special  demorrer  be  pat 
in,  and  the  book  is  made  up,  and  delivered  to  the  defendant's  atto^ 
ney,  he  may,  by  the  ancient  practice  of  the  court,  if  not  under 

>  Cas.  Pr.  C.  p.  41.  Blac.  Rep.  357. 

«  3  Bos.  4-  Pul.  171.  •  2  Str.  1267. 

Pj*n/«,  724.  -  .  ^AnUfl2\,2. 

4  Imp.  C.  P.  6  Ed.  241.  <  2  Str.  1271. 1  WQi.  2$4.  8.  C.  cited. 

'  Pr.  Reg.  282.  <i  2  Chit.  Rep.  400. 

•  Id.  3  Bos.  &  Pul.  171.  3  Tannt.  386u        «  Barnet,  337.  Cas.  Pr.  C.  P.  135.  S.  C. 
JirUty  614.  '  Barnet,  346.  2  Wiis.  204. 254. 

t  R.  T.  5  4r  6  Geo.  II.  (b.)  K.  B.  1  Wils.        n  Barnet,  289.  362. 
29.  in  mm.  Rich.  Pr.  K.  B.  265.  ^  /^.  3^. 

•  -  1  Ld.  Rajrm.  674.  3  Salk.  211.  274.  S.        ^  Cas.  Pr.  C.  P.  141.  Barnat,  155.  S  a 
C.  k  6  Moore,  496. 

«  Saj.  Rep.  87.  1  2  Wilt.  263.  and  fee  Banes,  83S.  1 

f  Prax.  iilr.  Bonet,  37.  R.  T.  5  &  6  Geo.  Blac.  Rep.  85.  2  Dumf.  k,  Cast,  390.  tac 
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« 2  Str.  '^'16.  1181.  1  Wils.  177. 254. 1  228.  JInU,  *'484. 
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terms  of  pleading  iistuibly,  strike  out  the  special  plea  or  demurrer, 
and  return  it  with  the  general  issue,  or  a  general  demurrer."^  To 
prevent  this,  if  the  defendant  plead  a  dilatory  or  frivolous  plea,  the 
court  in  term-time,  or  a  judge  in  vacation,"  will  order  him  to  abide 
t>y  1^9  or  plead  some  other  plea,  peremptorily,  on  the  morrow ;°  or, 
if  it  be  towards  the  end  of  the  term,  (that  the  plaintiff  may  have 
sufficient  time  to  give  notice  of  trial,)  the  court  will  order  the 
defendant,  if  he  will  not  abide  by  his  plea,  to  plead  another  tru/an%, 
provided  always  that  the  time  allowed  by  the  common  rule  to  plead 
be  expired  :^  And  the  practice  is  the  same,  with  regard  to  frivolous 
demurrers.^  The  motion  for  these  purposes  is  a  motion  of  course, 
requiring  only  counsel's  signature.  But  where  the  .defendant  is 
under  terms  of  pleading  issuably,  he  is  bound  to  abide  by  his  plea  ; 
and  cannot  afterwards  strike  out  a  special  plea  or  demurrer,  when 
the  book  is  made  up,  and  return  it  with  the  general  issue/  After  a 
rule  for  the  defendant  to  abide  by  his  plea,  the  plaintiff  cannot  sign 
judgment  as  for  want  of  a  plea,  without  an  application  to  the  court; 
although  such  a  rule  will  not  prevent  the  court  from  allowing  the 
plaintiff  to  sign  judgment/ 

*When  the  defendant,  in  the  King's  Bench,  is  ruled  to  abide  [*727] 
his  plea,  he  either  abides  by  it,*  or  pleads  another:  In  the  former 
case,  he  may  afterwards  demur  to  the  plaintiff's  replication;  in  the 
latter,  he  can  only  plead  the  general  issue,"  to  which,  however,  he 
may  add  a  notice  of  set  off:^  And,  whether  he  be  ruled  to  abide  by 
his  plea  or  not,  it  is  a  general  rule,  that  the  defendant  cannot  waive 
a  special  plea  or  special  demurrer,  but  in  order  to  plead  the  general 
issue  ;^  though  leave  has  been  given  under  circumstances,  for  the 
defendant  to  add  a  plea  after  issue  joined,  and  even  afler  two  terms 
have  elapsed  since  he  first  pleaded/  In  the  Common  Pleas,  the 
defendant  must  always  abide  by  his  plea,  after  the  plaintiff  has 
replied  to  it;  and  therefore  where  the  plaintiff  moved  that  the 
defendant  might  abide  by  his  plea,  the  court  rejected  the  motion  as 
unnecessary/  But  after  a  special  plea  pleaded,  though  the  plaintiff 
has  prepared  his  replication,  yet  the  defendant  in  that  court  may  the 
same  term,  before  the  delivery  or  filing  of  the  replication,  waive  his 
special  plea,  and  plead  the  general  issue,  without  paying  costs  :^ 
And  where  the  defendant  pleads  fairly,  and  there  has  been  no  delay ,^ 
the  court  on  motion  will  at  any  time  give  him  leave  to  withdraw  a 
special  plea,  and  plead  the  general  issue,  upon  payment  of  costs,  in 
order  to  let  in  a  trial  upon  the  merits.  But  where  a  defendant  has 
already  pleaded  a  tender,"^  or  the  plaintiff  has  been  delayed,''  the 

»  2  8a1k.  615.  R.  T.  6  &  6  Geo.  II.  (b.)  «  1  Durnf.  h  East,  093. 
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cottrt  will  not  grant  this  indnigeQce ;  and  in  one  instance  it  was 
denied,  wiiere  the  defendant  had  pleaded  a  sham  plea:''  bot  ini 
sabsequent  case,  where  the  defendant's  attorney  not  having  recdyd 
instractioni  as  to  the  nature  of  the  defence  to  an  action,  pleaded  a 
sham  plea,  and  afterwards  swore  to  merits,  the  court  allowed  sock 
plea  to  be  withdrawn  on  terms  J 

'  Id.  869.  «  7  Taunt  278. 1  Moore,  28.  S.  C. 
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